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HANDBOOK

STATE~TRIBAL RELATIONS

PREPARED BY
THE
COMMISSION ON STATE-TRIBAL RELATIONS

American Indian Law Center, inc.
P.0. Box 4456 - Station A
Albuquerque, NM 87196
Phone: (505)277-5462

This material is based upon work supported by the Department of-
Interior, Bureau of Indian Affairs, under BIA Grant Number K51C1420G030,
Ford Foundation and Donner Foundation.

Any opinions, findings, conclusions or recommendations expressed in
this publication are those of the author(s) and do not necessarily
reflect the views of the Department of Interior, Bureau of Indian
Affairs, Ford Foundation or Donner Foundation.
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The Commission on State-Tribal Relations was chartered in 1977 by
the National Conference of State Legislatures (NCSL), the National
Congress of American Indians (NCAI) and the National Tribal Chairmen's

Association (NTCA). It is composed of tribal chairmen or presidents and

state governors, attorneys general and legislators.

The National Conference of State Legislatures 1is a non- partisan
organization serving the nation's state legislators and their staffs.
It is funded by the states and has three basic objectives: 1) to improve
the quality and effectiveness of state legislatures; 2) to assure states
a strong, cohesive voice in the federal decision-making process; and 3)
to foster interstate communication and cooperation. Its headquarters
are in Denver, Colorado, with an office of state-federal relations in
Washington, D.C.

The NCSL created a special task force of 20 legislators in March
1977, to study and to improve the relationships between states and
tribes. After considering several congressional proposals on state-
tribal relations, the Task Force adopted a policy resolution urging
states and tribes to reach cooperative agreements. The 43-member Execu-
tive Committee of NCSL then approved a project that would help states
and tribes develop such agreements.

The National Congress of American Indians is the oldest national
Indian organization in the United States. Founded by Indian leaders in
1944, the organization represents over 140 Indian tribes throughout the
country. In addition, NCAI has more than 2,000 Indian members who join

on an individual basis. Although the primary participating members are
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tribal governments, NCAI advocates for small groups and communities not
recognized or served by the federal government, including disenfran-
chised Indian people in urban areas. All officials of the organization
are Indian people elected by Indian people.

The National Tribal Chairmen's Association is an organization
representing leaders of federally recognized tribal governments. NTCA
is committed to the progress of Indian tribal society and to the protec-
tion of Indian-owned natural resources. It was established in 1971 to
sexrve as a national voice for its member chairmen in. improving the
social, educational, economic and government programs among Indian
people.

The American Indian Law Center, Inc., is the oldest national Indian
legal and governmental advocacy group. It is an Indian-controlled,
non-profit corporation organized for research, training and service to
Indian tribal governments and communities in all areas of law, policy
and governmental affairs. The law center was formed in 1967 as an
institute of the University of New Mexico School of Law and achieved
fully independent status in 1978 as an Indian-controlled corporation
which maintains a close association with the law school. The law center
played an important role in the conception and formation of the Commis-
sion on State-Tribal Relations and was asked to provide staff for the
Indian tribal participants on the commission because of its unique
background of assistance to tribal governments in policy amalysis and
institutional development.

The Commission on State-Tribal Relations was formed at a time of

heightened public interest in Indian affairs. In the early 1970's,

world attention was drawn to Indian problems by the Trail of Broken
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Treaties and the incident at Wounded Knee. National interest later
focused on the struggle of the Passamaquoddy and Penobscot Tribes to
establish their land claims in the State of Maine, a state long thought
to have resolved its '"Indian problems." The American Indian Policy

Review Commission Report to Congress called for federal recognition of

broad tribal governmental powers on reservations, raising concerns among

some state governments and non-Indian residents of reservations. Bills
were then introduced in Congress which would have abrogated Indian
treaties, severely restricted tribal governmental authority, and
deprived the tribes of water rights essential for survival and develop-
ment. So-called '"white backlash" groups formed throughout the West to
oppose tribal rights. And an energy development boom was approaching
which, while creating opportunities, would also place great demands on
both state and Indian governments in the West.

The growing conflict and antagonism between states and tribes
created an obvious need for a more mature approach to the tribal-state
relationship. Despite the adversary character of much of the rhetoric,
the tribal-state relationship has historically included many areas of
cooperation and holds the potential for increased cooperation and co-
ordination. The role of the commission is to identify these productive
relationships and to provide a framework for developing new ones. The
commission functions independently of the chartering organizations whose
obligations to advocate for their constituent interests are often in
conflict.

No single handbook could deal adequately with all possible issues
which might arise between tribal and state governments. Their relation-

ships are as diverse as the responsibilities and activities of these
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governments themselves. But a handbook can serve useful limited pur-
poses.

First, it can contribute to the understanding by both governments
of the tribal-state relationship by setting it in proper historical,
legal and policy contexts.

Second, a handbook can analyze the purpose and function of certain
critical govermmental activities--not as a civics lesson, certainly, but
as an effort to identify common interests better served by cooperation
and coordination than by competition and confrontation. The latter
dominate the literature available on the subject of state-tribal rela-
tions. No balanced and realistic examination of these relationships has
been available to those in siate and tribal governments whose attitudes
and activities shape public policy.

Third, a handbook can identify the pressures on state and tribal
governments and institutions that contribute to either positive orx
negative relationships between them. It can identify processes and
programs which have succeeded or failed and identify the reasons.

Fourth, a handbook can offer those interested in beginning the
process within or between tribal and state governments a guide--not in
the form of a blueprint, but in the form of an analytical tool--for
defining the areas best suited to cooperative relationships, the range
of process choices available, the elements critical to each and the
pitfalls which must be avoided.

This handbook attempts to do all these things. It is based on the

collective experience and insight of the commission and its staff. This

is not a book of advocacy. The commission is well aware of the adver-

sarial aspects of the tribal-state relationship, but believes that areas
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of conflict must be seen in the context of the total tribal-state rela-
tionship, in which there is also much common ground.

All of the members of the commission should be recognized for their
interest in and dedication to its work, but special recognition must be
given to the leadership of former Speaker Edward Manning of the Rhode
Island House of Representatives, Chairman . Joe DelLaCruz of the Quinault
Indian Nation, and Senator Sue Gould of Washington State, former and
present co-chairmen of the Commission. Among the many dedicated
members, Chairman Allen Rowland of the Northern Cheyenne Tribe and Sena-
tor Carroll Graham of Montana have shown a particular interest in the
commission's work. At the staff level, Tassie Hanna of the National
Conference of State Legislatures, Nancy M. Tuthill, Parker Sando,
Darrell Knuffke and Sam Deloria of the American Indian Law Center
deserve special mention for their work over the years.

Funding for the commission has been provided by the Ford Founda-
tion, the William H. Donner Foundation, the AKBAR Fund, the Aetna Foun-
dation, the Bureau of Indian Affairs, the Administration for Native
Americans and the Community Services Administration. Their interest and
support have been invaluable.

This handbook is among the first words on the subject; if it has
value and utility, if state and tribal relations evolve and mature in
part because of it, the final words may never be written.

The commission invites comments and contributions from the many
people in the country whose experience with governments at every level

can improve this handbook.
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INTRODUCTION

The roots of the peculiar tribal-state relationship are deep in
American history. From the earliest days of the European discovery of
the continent, the rights of Indian societies to self-government and to
land and natural resources have been recognized. All of the European
colonial powers, most of the colonies and several states made treaties
with Indian tribes or nations in the hemisphere. The United States
recognized Indian tribes as political entities and made treaties with
them, both during the period of the Articles of Confederation and under
the Constitution. The political existence of Indian tribes today is in

no sense an historical anomaly.

Early Federal Policy

Under the Articles of Confederation, Indian affairs were left to
individual states. The framers of the Constitution judged this to be
unworkable and the Constitution changed this responsibility by providing
that '"Congress shall regulate commerce...with the Indian tribes."
(Article 1, Section 8, Clause 3).

The federal government also could rely on other enumerated powers
in its relationship with Indian tribes: The Treaty Power; the War
Power; and the power to create new territories and to admit new states
to the Union. Taken all together, as the Supreme Court has observed on

a number of occasions, these Constitutional provisions grant the federal

Congress plenary legislative power on the subject of Indian affairs, a

power which preempts that of the states.

COMMISSION ON STATE-TRIBAL RELATIONS




In early cases, the Supreme Court suggested the political status of
Indian nations was solely a matter of the relationship between tribal
and federal governments. Federal preemption of state power was exclu-

sive in the geographic areas imprecisely defined as '"Indian territory"

--later to be called '"reservations.'" In those early days, the federal

government tried to control contact between the tribes and non~Indians
and to 1limit it to government agents, missionaries and federally-
licensed traders. The attempt, as the world knows, was notably unsuc-
cessful. The story of the pressures non-Indian society brought on the
federal government for Indian land and the record of the government's
response to those pressures are too well-known to require repeating.

Contacts between Indians and non-Indians proved impossible to
control. Tor a time the federal govermment sought to preserve tribal
isolation by removing tribes westward--a policy which had the added
advantage to the government of opening original tribal homelands to
non-Indian settlement. After the removal policy, reservations were
created for the tribes and guaranteed to them as homelands. But neither
removal nor the creation of reservations enabled the federal government
to control non-Indian contacts with Indians or the non-Indian presence
in Indian country.

In the latter part of the 19th Century, the Supreme Court delivered
two opinions with far-reaching effect on the governance of Indian reser-
vations. Dramatically narrowing 1ts application of the Preemption
Doctrine with respect to territorial jurisdiction over Indian reserva-
tions, the Court held in United States v. McBratney, 104 U.S. 621
(1881), and Draper v. United States, 164 U.S. 240 (1896), that Indian

reservations are part of the states in which they are located and that
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states have criminal jurisdiction over crimes committed on Indian reser-
vations by non-Indians against the persons or property of other non-
Indians. The court did not require express congressional consent for

this exercise of power within Indian territory.

The End of Isolation

Interaction of Indians and non-Indians might have been relatively
rare had the federal government adhered to an isolation policy and
maintained reservations for the exclusive use and occupancy of the
Indians as promised. But during the latter half of the 19th Century
federal policy changed and the United States embarked on an effort to
destroy the fabric of tribal cultures, to assimilate Indians into non-
Indian society and to open remaining Indian lands for non-Indian settle-
ment. A few individual treaties and special statutes had provided for
the allotment of the tribal land estate among individual tribal members,
but the policy culminated in the General Allotment Act of 1887. As a
result of the Allotment Policy, much of the tribal land was allotted in
severalty to individual members. The land not allotted to individual
Indians was declared "surplus" to tribal needs and opened for homestead-

ing by non-Indians. As a result of this and later sales of allotments

by the Indian owners, many reservations developed checkerboard land

ownership patterns and non-Indian settlers flowed in.

The Federal government stopped making treaties with the Indian
tribes in 1871. Between then and the revitalization of tribal self-
government under the 1934 Indian Reorganization Act, a number of western

states were added to the union and many reservations were opened to
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settlement by non-Indians, who brought with them state governmental

power under the principles of McBratney and Draper. During this same

period, the federal government tried to consolidate its own power over
the tribes with a dominant federal presence on the reservation--a
presence aimed at speeding assimilation by limiting the power and effec-
tiveness of tribal self-government.

The Indian Reorganization Act (IRA) of 1934 revived tribal powers

of self-government while other federal laws of the period authorized the

continuing intrusion of state governmental authority in Indian country.

Federal Indian policy had mixed goals. For example, the Johnson=-
O'Malley Act provided for federally-funded contracts with state govern-
ments to provide various services on reservations, principally educa-
tion. Moreover, full implementation of the IRA and the revitalization
of tribal government were cut short by the nation's preoccupation with

World War II.

The Termination Policy

The limited gains under the IRA were further eroded after the war.
The Indian self-government policies of the 1930's were swept away in the
drive to terminate the federal recognition of and relationships with
Indian tribes, supposedly to leave them and their problems solely in the
hands of the states in which they were located. The Termination Era ran
to 1960. Like the earlier assimilationist era of the Allotment Policy,
it was the product of mixed federal motives and intentions. History has
judged both eras to have been fundamentally anti-Indian in character.

Both were surely marked by hostility to Indian culture and identity,
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Both showed 1little concern for the social and economic problems of
Indian people or for the states to whom the unsolved problems were so
unceremoniously handed. But in both eras the political rhetoric was
filled with expressed intentions--often sincere--to '"free the Indians
from the yoke of federal paternalism" and to '"lift them from their
status as second-class citizens."

Jt soon became clear, though, that regardless of what the propo-
nents intended for termination, the policy would not solve Indian prob-
lems by the simple expedient of shifting responsibility for them to the
states. The conditions of the larger terminated tribes continued to be
matters of federal interest and concern because of their very size and
visibility. The economic, social and cultural problems of the smaller
tribes also remained largely unsolved by the states.

The termination of the federal tribal relationship did not even
succeed in dissolving tribal governmental powers. In Menominee Tribe wv.
United States, 391 U.S. 404 (1968), the Supreme Court held that a termi-
nated tribe retained its hunting rights and also its residual sovereign
power to regulate its own members' hunting, leaving it exempt from the
regulatory authority of the state in which it was located. But as a
general rule, termination did greatly diminish a tribe's capacity to
participate in or to assume responsibility for the solution to its own
problems, and it also cut off special federal financial assistance to
either the tribe or the state.

While the Termination Policy's major impact probably was psycholog-

ical--except, of course, for the tribes which were actually terminated--

and has been repudiated explicitly and implicitly by both the federal

legislative and executive branches, its unpleasant legacy lingers. But
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the experience of the era may have taught that the mere act of shifting
governmental responsibility for a problem will neither ease nor expedite

its solution.

Tribal Self-determination

The modern era of tribal self-determination began around 1960 with
the election of a new administration untainted by the Termination
Policy. Throughout the 1960's and 70's the federal government greatly
increased the participation of tribal governments in efforts to solve
reservation problems and increasingly used them as the local delivery
system for federally-supported services. With this impetus, the geo-
graphic, social, economic and political isolation of American Indian
tribes began to erode rapidly.

By the early 1970's, more and more tribes were discussing and
exploring ways to exercise their governmental powers of taxation and
regulation. This trend grew logically from increased tribal program
activity, but it also stemmed from increasing interaction with non-
Indian society and the realization that there were vacuums in taxation
and regulation which must be filled by tribal government. Still,
tribes' aggressiveness in expanding the scope of their governmental
activities was rarely proportionate to the intensity of the debate.
Some expansion of tribal governmental activities may actually have been
undertaken primarily as a competitive tactic to block further state en-
croachment on the reservations but, by and large, such expansion was a

response to real needs.
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The issue of criminal jurisdiction illustrates the pattern. In the
early 1970's, there was much discussion throughout Indian country of the
possibility of tribes' assuming long-dormant criminal jurisdiction over
non-Indians by passing ordinances declaring that non-Indians entering
the reservation had impliedly consented to tribal jurisdiction. Yet by
1978, when the Supreme Court held that tribes lacked inherent criminal
jurisdiction over non-Indians, only a handful of the nearly 300 tribes
had actually moved to assert such jurisdiction through "implied consent"
ordinances. And in most of these cases, the ordinances were a response
to serious problems caused by inadequate state and federal law enforce-
ment.

The most recent court pronouncements allocating power between state
and tribal goveruments are too new to judge definitively, but future
competition is assured. In the broad functional area of regulation--
both criminal and civil--the issues are unlikely to be put to rest any
time soon. Law enforcement will doubtless continue to be a matter of
concern. The development of natural resources on and near reservations
and the increasing participation of tribes and Indian individuals in the
private economy will demand civil regulation on reservations which was
never needed before. Economic activity increasingly will involve
complex combinations of Indian and non-Indian interests, and as tribal
governments attempt to respond to these challenges the boundary line

between state and tribal power will be tested ever more frequently. The

same economic complexity will complicate the tribal-state tax relation-

ship, with the tribes facing the unpleasant possibility that the exer-
cise of their taxing power may come at the cost of a double state-tribal

taxation which will cripple reservation economic development. And to
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the extent that tribal revenue sources are limited and federal funds are
channeled through the states, the advantages of the tribal service
delivery systems which have been developed in the past 15 years may be
lost.

But regardless of the details of future tribal-state competition a
message lies beneath the federal court decisions over the years and the
changes in federal Indian policy: the resolution of particular unan-
swered questions concerning territorial, personal and subject matter
jurisdiction has not resolved the tribal-state relationship into a
static one in which all future questions are easily answered. So long
as both governments exist there will be a relationship between the two
which extends beyond easily applied formulas.

The Commission on State-Tribal Relations is content to leave to
others appeals to good fellowship or esoteric considerations of ulti-
mate--and ultimately unanswerable--questions about tribal and state
power. Its focus is solely on the practical issues that are more impor-
tant to the daily functioning of this complex, permanent and unavoidable
intergovernmental relationship: What are the dynamics and mechanics of
the relationship? How do they foster or frustrate cooperation? What

works and what does not? Why?
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CHAPTER ONE

THE STATE-TRIBAL RELATIONSHIP IN GENERAL

One common view of an Indian reservation holds it to be an arena in

which tribal and state govermments compete to establish their power in

some respects and to avoid responsibilities in others. The federal

government--the ultimate arbiter--is accused of failing to resolve this

power struggle, either because it Jlacks leadership or because it 1is

politically constrained from throwing its considerable weight to one

side or the other. This characterization suffers not so much from

untruth as from incompleteness. By using only the conflicts and the

problems to represent the totality of tribal-state relations, this view

presents a narrow and biased picture, one which makes intergovernmental

cooperation and coordination seem--at least by inference--to threaten

tribal or state interests.

It is more productive to avoid prejudgement and to examine the

total governmental system serving an Indian reservation area--a system

including tribal, federal, state and municipal governments in a complex

mixture. There are problems in this system, to be sure, and some of

them can only be resolved by a definitive outcome in favor of one gov-

ernment or another. But the analytical tools which shape both govern-

ments policies today are unduly combative and insufficiently construc-

tive.

In many respects the relationship between state and Indian tribal

governments 1is like that between any two governments, but it is also

unique within the American system. It is not the only intergovernmental

relationship with overlapping territorial jurisdictions. It is not the

COMMISSION ON STATE-TRIBAL RELATIONS




only one with jurisdictional conflict, ambiguities or competition. Nor
is it the only one whose jurisdictional differences provide potential
advantages for certain special political or economic interests. Its
uniqueness lies in the fact that, while both governments deal with many
of the same subjects, their relationship to each other is also a facet
of the relationship between two cultures or societies. And one of these
is perceived to be in a struggle for survival against the pressures of

the other.

Jurisdiction: Questions and Issues

Jurisdiction--a term often used carelessly in the tribal-state
discussion--means only the power or authority of a government to govern.
Its scope may be defined in terms of territory, persons, subject matter
or a combination of these elements. There are categories in which the
respective powers of states and tribes appear to be clearly established
and exclusive. For example, states have exclusive jurisdiction over
crimes committed by one non-Indian against another on the reservation;
tribes have exclusive jurisdiction over tribal members on the reserva-
tion. There are also areas of ambiguity in which exclusive jurisdiction
in one or another government has not been established. In the past,

tribal-state conflict has resulted largely from the attempts of the

governments to establish their exclusive power in these ambiguous areas

or to avoid responsibility. Aggressive governmental policies have
sometimes led to attempts to extend a government's powers into an area
previously thought to have been the exclusive province.,of the other by

seeking and finding an "ambiguity" in what was thought to be settled
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The lives of tribal and state policymwakers would be greatly simpli-

fied if the jurisdiction of tribes and states were always allocated

discretely within the three general categories of geography, persons or
subject matter. But while all have a bearing on the issue, none is an
invariable determinant.

Territorial boundaries do exist and serve political and legal
functions, but neither tribal nor state jurisdiction is determined
wholly on a territorial basis. Despite federal preemption of state
power on the reservation in favor of federal and tribal power, a reser-
vation is considered to be a part of the state in which it is located.
States have some subject matter and personal jurisdiction over non-
Indians, even on the reservation, and tribal jurisdiction over non-
Indians on the reservation is limited. Occasionally tribes have juris-
diction over Indians off the reservation. In most intergovernmental
relationships, even if the territorial boundaries of each government
overlap, they are clearly defined. But reservation boundaries and the
jurisdictional status of areas within original reservation borders are
often in dispute.

Neither state nor tribal jurisdiction is determined solely on a
personal basis. The federal government has assumed certain kinds of
jurisdiction over both Indians and non-Indians which it would not exer-
cise in an off-reservation community. While states generally have
jurisdiction over non-Indians on the reservation and tribes have juris-
diction over Indians, there are exceptions in both cases.

Neither state nor tribal jurisdiction is determined on a subject

matter basis. Some categories are exclusively federal; others are
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arguably concurrent between federal and state or federal and tribal. In
still other categories, states and tribes have the same subject matter
jurisdiction, but the persons and territory over which it may be exer-
cised is disputed or ambiguous. States are prohibited from interfering

in the exercise of tribal self-government, and it is clear that this

tribal power of self-government extends beyond the tribal membership for

some purposes. Because tribes are considered to have inherent sover-
eignty, a particular state action may even be found to interfere with a
hitherto unexercised tribal power.

The Supremacy Clause of the Constitution of the United States
resolves federal-state jurisdictional disputes. The state-municipal
relationship is created and controlled by state law. Interstate con-
flicts are resolved according to constitutional provisions and a large
body of "conflicts" and ''choice of law" principles. The plenary power
of Congress to legislate on the subject of Indians has been recognized
by the federal courts and has been held to empower Congress to override
inherent tribal powers. But the tribal-state relationship is riddled
with inconsistencies and major questions that are still wunresolved.
Federal Indian laws and federal recognition of tribal government have
preempted state power om reservations, but the scope of this preemption
has not been easy to determine over the years. Both federal laws and
federal policy are broadly stated and seem to expand and contract cycli-
cally, providing little opportunity for either tribes or states to
anticipate future demands on their governmental systems. Two of the
major tests developed by the courts are that tribes lack powers "incon-
sistent with their status'" and that states lack powers which would

"interfere with tribal self-government'. Both tests invite subjective
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interpretation. Neither helps unravel the economic and social complexi-
ties of modern reserxrvation life.

The popular view of the reservation as an arena for intergovernmen-
tal conflict necessarily presumes that states and tribes are incapable
of coordination and cooperation and must therefore definitively resolve
all ambiguities and establish areas of exclusive jurisdiction within
which to pursue completely separate courses of action. That view is as
understandable as it is wrong. For public attention has been riveted--
and public opinion shaped--by dramatic state-tribal confrontations over
land claims, water rights and hunting and fishing rights.

But such episodic controversies, however dramatic and compelling
they may be, are rare. They can scarcely be said to characterize the
day-to-day relationship between nearly 300 Indian tribes and 25 state
governments and thus serve us poorly as guides or models for understand-
ing and improving that relationship. The preferred model, the one on

which this handbook is based, is one in which tribal and state govern-

ments attempt to coordinate their policies and practices in areas of

exclusive jurisdiction and to cooperate to assure adequate governmental

service where jurisdiction is undefined.

Analyzing the State-Tribal Relationship

The Commission on State-Tribal Relations has chosen to begin its
analysis with the daily intergovernmental relationship, which involves
the routine task of governing Indian reservation areas. If structure,
rationality and discipline can be brought to this vast area of the

relationship, the episodic controversies can be placed in the broader
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context and the attention of tribal, state and federal governments can
be drawn to the intergovernmental relationship as a whole.

--Accept existing legal frameworks.

The first ground rule to be adopted is that the intergovern-
mental relationship should be analyzed in the context of federal,
state and tribal law as it stands today. Clearly, major changes in
the law will change the relationship. But that relationship has
suffered for too long from the tendency of all three governments to
postpone dealing with coordination problems in the faint hope that
some defect or ambiguity in existing law, which makes coordination
impractical, impossible or simply difficult, might be changed in
the future.

--Separate common from divergent interests.

Second, the analysis should begin from the point of view of
the common interests of both governments and move from there to
isolate the divergent interests. Even between governments where
there is little rivalry and competition--between states, for exam-
ple--there is a need for coordination and therefore a need to
distinguish common from divergent interests. To assume, as many
do, that tribal-state problems will disappear as ambiguities are
resolved in favor of one or the other is to overlook the continuing
need for coordination. It also assumes that tribes and states,

free to pursue different policies within their exclusive jurisdic-

tion, will pursue irreconcilable paths. In light of the geographic

overlap and the similarity of their problems, there is no greater
reason to assume that they will respond differently than to assume

that they will respond in similar ways that can be coordinated. In
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the end, states and tribes will decide whether to adopt conflicting<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>