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WRITING COMPETITION ENTRY 

#4 

Did Cooper v. Leatherman Require State Appellate Courts to Apply a 
De Novo Standard of Review for Determining the Constitutional 

Excessiveness of Puntitive Damages Claim? 
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Did Cooper v. Leatherman Require State Appellate Courts to 

Apply a De Novo Standard of Review for Determining the 

Constitutional Excessiveness Of Punitive Damages Claims? 

Aken v. Plains Electric Generation & Transmission 

Cooperative, Inc. 

I. INTRODUCTION 

In Aken v. Plains Electric Generation & Transmission 

Coop., Inc., 1 the New Mexico Supreme Court changed the 

standard of review that New Mexico appellate courts must 

utilize when reviewing lower court determinations of the 

constitutional excessiveness of a punitive damages award. 

The appellate standard of review changed from substantial 

evidence to a de novo analysis of the award. The court's 

reason for changing the standard was that the Supreme Court 

of the United States, in Cooper Industries, Inc. v. 

Leatherman Tool Group, Inc., 2 ruled that "courts of appeals 

should apply a de novo standard of review when passing on 

district court determinations of the constitutionality of 

• Class of 2004, University of New Mexico School of Law. Special thanks to Professor Ted Occhialino for 

his guidance and endless enthusiasm 

1 Aken v. Plains Elec. Generation & Transmission Coop., Inc., 2002-NMSC-021, 49 P.3d 662. 

2 Cooper Indus., Inc. v. Leatherman Tool Group. 532 U.S. 424 (2001). 
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punitive damages awards.u 3 While the Supreme Court of the 

United States did not explicitly hold that such a review 

was constitutionally required, and therefore applicable to 

state as well as federal courts, the New Mexico Supreme 

Court concluded that Cooper imposed de novo review as a 

matter of federal constitutional imperative. 4 

This note examines the rationale, in both the Cooper 

and Aken decisions, for changing the substantive due 

process standard of review for punitive damages and 

assesses the potential implications that arise in the wake 

of the Aken decision with respect to the role of the jury 

and the impact on appellate and trial courts in New Mexico. 

II. STATEMENT OF THE CASE 

Jim Aken was an employee of Plains Electric for over 

nine years. 5 He was a respected and trusted employee who 

brought issues of plant safety and sexual harassment to the 

attention of management. 6 When he confronted management 

with safety issues, company managers told him that such 

) Id. at 436. 

� Aken, 2002-NMSC-021, if 19, 49 P.3d at 668. 

s Id. 2, 49 P.3d at 664. 

"Id. 
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complaints were "not conducive to long-term. employment." 7 

Similarly, the human resource manager dismissed his sexual 

harassment complaints. 8 Aken alleged that as a result of 

these activities the company gave him poor attendance 

marks , denied his promotions, and ultimately terminated his 

employment. 9 Plains Electric fired Aken after falsely 

accusing him of stealing a welding machine, 10 and members of 

the company management team disseminated false information 

that Aken was fired for theft. 11 During these events, Aken 

suffered a stroke and experienced depression. He 

subsequently sued Plains Electric for retaliatory discharge 

and defamation. 12 

The jury awarded Aken $500,000 compensatory and 

$1,750,000 in punitive damages for the wrongful termination 

claim and $100,000 compensatory and $1,000,000 in punitive 

damages for the defamation claim.u The trial court denied 

the motion for a new trial or remittitur and Plains 

7 Id. 

e Id. 

9 Id. ml 3-4, 49 P.3d at 664. 

10 Id. ,i 4, 49 P.3d at 664. 

1 1  Id. 16, 49 P.3d at 665. 

ii Id. m) 5,8, 49 P.3d at 664-665. 

lJ Id. 18, 49 P.3d 81 665. 
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Electric appealed the final judgment.14 The New Mexico 

Court of Appeals af firmed all awards and th� New Mexico 

Supreme Court granted certiorari to review whether the 

punitive damages were unconstitutional under the three­

guidepost test established in BMW of North America, Inc. v. 

Gore. 15 

The Aken court conducted a de novo review of the 

punitive damages awards because it concluded that the 

decision by the Supreme Court of the United States, in 

Cooper Industries v. Leatherman Tool Group Inc., 16 mandated 

that state courts apply a de novo review when considering 

the constitutional excessiveness of a punitive damages 

award. 17 After performing a de novo review of the awards, 

the Aken court a ffirmed the lower court determination of 

damages for the wrongful termination claim, 18 hold ing that 

the punitive damages award was not constitutionally 

excessive given the strong state interest in discouraging 

14 Aken v. Plains Elec. Generation and Transmission Coop., Inc., No. 20,27 l, (Ct. App. 2000) (mem. op.). 

is 
Aken, 2002-NMSC-021, � 8. The BMW guideposts look to the reprehensibility of the defendant's 

actions, the ratio between the compensatory and punitive damages and the difference berweeo the punitive 

award and what comparable civil or criminal sanctions might impose. BMW ofN. Am., Inc. v. Gore, 517 

U.S. 559. 574 ( 1996). 

16 Cooper, 532 U.S. 424. 

17 Id. , 17, 49 P.3d at 668. 

11 Id. 28, 49 P.3d 8( 672-73. 

4 



wrongful discharge related to the reporting of safety 

problems.19 With regard to the awards for the defamation 

claim, the court upheld the compensatory award but found 

that the punitive damages award was constitutionally 

excessive and required a reduction from $1,000,000 to 

$300, 000. 20 In reducing that award, the court sought a 

punishment that was "less suggestive of jury passion and 

prejudice. " 2 1 Using the factors defined in BMW22 and as 

expressed in New Mexico case law, 23 the court found that a 

ten-to-one ratio between the punitive damages award for 

defamation and the associated compensatory award was not 

justified by the reprehensibility of the defendant's acts. 24 

In choosing to reduce the defamation award to a three-to­

one ratio, the court noted that the ratio between the 

punitive and compensatory awards for the wrongful d ischarge 

claim was only 3. 5 times the actual damages. 25 The court 

applied a suggested guideline from a secondary source that 

19 Id. 22, 49 P.3d ilt 670. 

20 Id. 

11 Id. 
,, - See .supra note 15. 

ll See. e.g., Allsup's Convenience Stores, Inc. v. N. River Ins. Co., J 999-NMSC-006, 976 P.2d I. 

24 Id. 24, 49 P.3d at 671. 

2S Id. 
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a proper ratio between compensatory and punitive damages in 

defamation cases was three-to-one.26 Lastly, the court 

determined that the reduced punitive damages award in 

combination with the compensatory award provided sufficient 

deterrence to discourage employers from similar conduct in 

the future. 27 

III. BACKGROUND 

A. Punitive Damages in New Mexico 

In New Mexico, appellate courts have historically used 

a substantial evidence standard of review for punitive 

damages awards28 to ensure that a jury verdict was not 

unduly influenced by passion or prejudice. 29 Prior to Aken, 

Allsup's Convenience Stores, Inc. v. North River Insurance 

Company was the controlling case for appellate review of 

the excessiveness of punitive damages. 30 There, a jury 

awarded $4,500,000 in punitive damages against an insurance 

company for the inappropriate handling of insurance claims 

26 Id. (citing 2 Rodney A. Smolla, LAW OF DEFAMATION, § 9.50 at 9-35 (2d ed. 2001 )). 

27 Id. tjl 25, 49 P.3d at 672. 

'S • Id.� 17, 49 P.3d at 668; see, e.g., Green Tree Acceptance, Inc. v. Layton, 108 N.M. I 71, 174, 769 P.2d 

84, 87 (I 989) (A substantial evidence standard of review looks for relevant e\'idence in the record to 

support the jury's a ward "as a reasonable rrund might accept as adequate."). 

29 Green Tree, 108 N.M. 171,174, 769 P.2d 84, 87 (1989). 

)O Allsup 's Convenience Stores, Inc. v. N. River Ins. Co., l 999-NMSC-006, 976 P .2d I. 
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and the wrongful drawdown of a letter of credi t. 31 The 

trial court granted a motion for remittitur and, on appeal, 

the New Mexico Supreme Court, using a substantial evidence 

standard of review, reversed the order of remittitur and 

reinstated the jury verdict. 32 

When discussing the appropriate standard of review, 

the Allsup's court stated that the "proper amount of 

damages is . bound up in the assessments made by a jury 

during the actual trial itself, for its verdict is presumed 

to be correct. It is a fundamental function of a jury to 

determine damages. " 33 Drawing· from past cases, the court 

reiterated that the 

"findings of the jury should not be disturbed as 
excessive except in extreme cases, as where it results 
from passion, prejudice, partiality, sympathy, undue 
influence, or some corrupt cause or motive or where 
palpable error is committed by the jury, or where the 
jury has mistaken the measure of damages. 1134 

11 Id. 6, 916 P.2d al 6. The jury also nwarded the appellant insureds $540,000 in compensatory damages 

for the inadequate handling of the claims and $4,792 in compensatozy damages for the wrongful drawdown 

of a letter of credit. Id. 

32 Id. 52, 976 P.2d at 19. 

n Id. 16, 976 P.2d at 8 (quoting Richardson v. Carnegie library Rest .. Inc., l07 N .M. 688, 690, 763 P.2d 

1153, 1155 ( 1988) overruled 011 other grounds by Trujillo v. City of AJbuqucrque, 1998-NMSC-03 l, 965 

P.2d 305.). 
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Thus, t he court concluded that , on appeal , the record 

should be reviewed using a substantial evidence standard . 3 5  

The Allsup ' s  opinion exempli fied the importance that 

New Mexico courts have histori cally placed on preserving 

the role of the j ury and giving de ference to a j ury ' s 

determination . Allsup's held that a plai nt i f f  could accept 

a remitti tur " under protest" and file an appeal , thus 

ensuring that the "voices of  the jury"  would be heard " in 

accordance with [Article )  I I , § 1 2 "  o f  the New Mexico 

Constitution . 3 6  The court reasoned that the change would  

" improve the cons i stency of verdi ct results . and 

alleviate clai ms ·of al leged arbitrary conduct by t r i al 

courts . 11 3 7 I n  support of the substantial evidence standard , 

the court required that when ordering a remittitur , a trial 

j udge mu st c learly articulate the reasons for finding that 

35 Id. 1 8 , 976 P . 2d at 9 .  

3 6  Id. 411 1 4 ,  976 P . 2d  ar 8 .  At the time of  the A llsup ·s case, Nally v. Texas-An·zona Motor Freig"1 Inc. was 

the control l ing case on the new trial or  rein.inirur process .  Id. 9 (citing Nally v. Texas-Arizona Motor 

Freight Inc. , 67 NM 1 53 , 1 56, 3 53 P . 2d 678, 680 ( 1 960)). That case he ld that an order granting a 

remittitur, or in the a l ternat i \'e a new tria l ,  was not immediately appealable . Id. Under Nally, a plaintiff  

could not accept a remittirur order "under protest" and then immediate ly appeal rhe order. The  Al/sup 's 

coun found that th i s  process for rem.ittitur violated both the constitutiona l  right to tria l  by jury and the 

constitutional right co one appea l  from a final judgment. Allsup ·s, 1 999-NMSC-006, ,i 1 4. Allsup ·s 

theref�re held that a pla int iff  could accept the remitt itur under protest and file an immediate appeal .  Id. 

n Allsup ·s. 1 999-NMSC-006 , � 1 4 , 976 P . 2d at 8 .  
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the damage s are exces s ive . 3 8  Furthermore, the fact tha t  a 

j ury award may be gre a t e r  than what t he court would have 

g i ven is not enough to dis t urb the j ury ' s verdi ct . 3 9  

Al l sup ' s  al so created a "di s t i nction between the 

appeal proces s for orders proposing remittitur and the 

appeal process for orders grant ing a new t rial without 

providing the remi t titur alternat ive . u 4 0 The court held 

tha t when reviewing a remittit ur order , the burden of proof 

on appeal " s hifts to t he appel l ee to show that the t rial 

court was correc t u in ordering the remi ttitur . 4 1  I n ot her 

words , t he defendant must speci f i cally show that passion or 

prej udice " taintedu the j ury ' s award of damage s . 4 2  In 

e f f ect , thi s  shi fting burden rendered it  more di f ficult to 

change a j ury verdict through t he remitt i tur process . The 

court however ,  did not require this shift in burden for an 

appeal of a new t rial order . 4 3 The standard for appellate 

review in t hat case would continue to be abuse of 

31 Id. 1 1 8 , 976 P.2d at 9 .  

>? !ti. � 1 6, 976 P .2d at 9 .  

◄O Sean J .  Sull i van, Civil Procedure and Co11stirurionnl law: Changing New Mexico Remitritur Procedure 

10 Protec/ 1he Appropriate Balance of Power Between Judge nnd Jury - Allsup ·s Convenience Store, Inc. v. 

North River lnsura11ce Company, 32 N .M .L .R.Ev.  277, 285 (Spring 2002) . 

� 1 Allsup 's , 1 999-NMSC-006, � 1 9, 976 P.2d at 1 0. 

42 Sul l ivno, s11pra oote 40 (c iting Id. 1 19) . 

43 Id. (cit ing State v. Cha vez, 98 N.M.  682, 6 84 ,  652  P .2d 232 , 234 ( 1982)) .  

9 



discret ion , whi ch i s  a difficult burden of proof . 4 4 The 

apparent j usti f i cation for shi f ting the burden for 

remi ttitur but not for a new trial order was judicial 

concern for protecting the right to trial by j ury . 4 5  The 

remittitur proces s overturns a jury ' s award ; whereas , a new 

trial order still allows a jury to decide the matter . 4 6 

Thus, the primary concern expressed in All sup ' s was 

protect ion of the j ury ' s role . 

This port ion of the Allsup ' s  opinion did not specify 

whe ther the court wa s art icul ating a s tandard for 

performing a common law excessiveness  inquiry or one based 

on cons t itutiona l  grounds ; however , the court' s meaning 

became clearer when the opinion specifically  addressed the 

defendant' s due proc ess  argument that the damages were 

excessive under BMW . I n  addressing the constitutional 

excessiveness  claim, the Al l sup ' s court again used a 

substantial evidence standard of review when analyzing 

whether the ev idence for each BMW factor supported t he 

.,. Id. 

45 Id. at 286 .  

�6 Id. 

1 0  



" jury ' s award o f  puni t ive damages . " 4 7  The Al lsup ' s court 

however , went beyond the BMW factors as  a "cons titutiona l 

minimum" in  reviewing the award and also appl ied t he common 

l aw criteria that  the damage s "must not be so unrel ated to 

the inj ury as t o  plainly mani fest pass ion and prej udice 

rather than reason and j ustice . " 4 8  Upon revi ew, the court 

found no evidence that the j ury was inappropriately  

influenced4 9 and concluded that the pun itive damages award 

was not unconstitutional or exce ssive under common law . 5 0  

Thus , Allsup ' s used the same standard of review for common 

l aw and constitutional exce ssiveness . 

B .  Puni t ive Damages in t he Federal Court s : Constitutional 
Concerns 

In a series of cases , t he Supreme Court o f  the United 

Sta tes addre s s ed the questi on of whether certain  punit ive 

damages could be characteri zed as consti tutional ly 

"
1 Allsup ·s, 1 999-NMSC-006, 11 48-50, 976 P .2d a t  1 8- 1 9. The court held that "the punitive damages 

awarded by the jury . . . were not violative of the 1 4111 Amendment" because, unli ke the situation in BMW, 

there was a finding of bad fai th that was supponed by the evidence. Id. 48, 976 P .2 d  at 1 8 . 

"3 Id. 5 I ,  976 P.2d at 1 9 . 

"9 Id. 52 ,  976 P . 2d at I 9 ( holding that "the amount  of such [punitive] damages is lefi to the sound 

discret ion of the jury based on the nature of 1be wrong, the circumstances of each case, and any aggravating 

or mit iga ting circumstances as may be sbown." ). 

so Id. 55 ,  976 P .2d at 1 9-20. 

1 1  



exce s s ive. 5 1  Through these cases ,  the Supreme Court defined 

criteria and established standards to be used by courts 

when making a determina tion of  cons t itutional 

exce ss iveness .  I n  Browning-Ferr i s  Indus t rie s o f  Vermont , 

Inc . v. Kelco Di sposal , Inc . , 5 2  the Court reviewed t he 

appl icab ility of the Eight h  Amendment Excessive Fines 

Clause to private , civil suits, 53 and de t ermined that t h i s  

cons t itut ional provi sion was i napp l icabl e in the context of 

c iv i l  puni tive damages t hat we re unrelated to governmental 

abuse . 5 4 Turning its attenti on to the Fourteent h  Amendment 

Due Process Clause, the Court, in Pac i f i c Mutual Li fe  

I nsurance Co. v .  Haslip , identi f ied spec i f ic procedural 

requirement s that  were neces sary to ensure that puni tive 

damages awards were consistent with t he demands of 

procedural due process. 5 5  In BMW of North Amer ica , I nc .  v. 

s I While a number of Supreme Court cases have addressed the issue of excess ive pun i t ive da mages, this 

note focuses on the fol lowing cases :  Bro -.vning-Ferris I ndus. of V t . ,  I nc. v. K.elco D isposa l .  Inc . ,  492 U.S . 

257  ( 1 989) ; Pac. Mut.  Life Ins. Co. v. Hasl ip, 499 U .S .  I , 19-20 ( 1 99 1 ) ; BMW of N. Am. Inc. v. Gore. 5 1 7  

U.S. 559 ( 1 996) ; Cooper Indus., Inc.  v. Leatherman Tool Group. 5.32  U.S. 424  ( 200 1 ); State Farm Mut. 

Auto. lns. Co. v. Campbel l ,  1 2 3  S.Ct. 1 5 13 ,  1 5 1 6  ( 2003 ) . 

52 Browning-Ferris I ndus. of Vt., Inc. v. Kelco Disposa l , I nc  . . 492 U.S. 257 ( 1989 ). 

Sl The Eighth {\mend ment s1a1es, "Excessive ba il sha ll not be requ i red, nor excessive fines imposed, nor 

cruel and unusual  punishments inflicted." U.S. CONST. amend. Vl l l .  

S J  Browning-Ferris, 492 U.S .  at  264.  

ss Pac . Mut. Life Ins. Co. v. H as l ip, 499 U . S. I ,  19-20 ( 1 991 ). 

1 2  



Gore, the Court established subs tantive Due Process 

cri teria  that began to define the line between 

cons t itut iona l and unconst itutional awards . 5 6  The Court 

then shif ted its focus in Cooper I ndustrie s , Inc. v .  

Leat herman Tool Group , Inc. to the appropriate standard o f  

review for an appellate court t o  use when eval uat ing a 

lower court dec ision on the const itutional i ty of a punit ive 

damages award. 5 7  F inally , t he latest Supreme Court opinion 

on the subjec t , State Farm Mutual Automobi le Insu rance Co. 

v. Campbell , became more expl i cit in defining 

constit ut ionally excessive awards by suggesting that a 

puni tive damages award that was less t han ten t imes the 

compensatory award would be more like ly to meet Due Process 

requirements t han an awa rd that wa s a hundred t imes 

greater . 5 8  

1 .  Eighth Amendment Cons iderations 

s6 BMW of N. Am., Inc . v .  Gore, 5 1 7  U.S. 559 ( 1 996). 

s7 Cooper Indus., Inc. v. Leatherman Tool Group, 532  U .S. 424 (200 1 ). 

ss S tate Farm Mut. Auto. Ins. Co. v .  Campbell , 123 S.Ct. 15 1 J, 15 16 (2003 ). Campbell will not be 

discussed in any detail in th.is note. The Court in that case a l so held that for purposes of assess ing punitive 

damages, unrelated evidence o f  corporate reprehensibil ity involving out-of-state conduct by the company, 

was not admissible. Id. at 1522. 

1 3  



The Supreme Court addres sed the  ques t ion of  whet her 

punit ive damage s were subj ect to the cons traint s  of the 

E ighth Amendment of  the Constit ut ion in Browning- Ferris . 5 9  

The Supreme Court had not previously con s i dered t he 

app lication of t he Eighth Amendment Excess ive Fine s Clause 

to puni t ive damages but found tha t it had interpreted t he 

Amendment in a way t hat s uggested that the Clause did not 

appl y to a "civil-jury award of  pun i tive damages . " 6 0 The 

previous appl i cation of the Clause had been primarily i n  

t he context o f  cr imina l prosecu t ions . Whi le  not ruling on 

whether t he Ame ndmen t was to be exclus ively appl ied to 

crimi na l situa tions , the Court held t hat t he Exces sive 

s9 Brown ing-Ferris, 492 U .S .  257 ( 1 989) . In that case , Browning-Ferris (BFI) operated a nat ionwide 

commerc ia l  waste -col lect ion and disposa l business. One of the company ' s  former managers opened Kelco, 

a compet ing company in Vecmont. Id. at 260. As Kelco ' s  share o f  the Vermont market increased , Bf[ 

engaged in t.ac r ics to drive Kelco out of business. Id. Kelco brought su i t  a l leging violat ions of tbe Sherman 

Acr for anempts to monopolize the Vermont marker and vio la r ion of Vermont 's tort law with regard to 

interference with Kelco ·s conrracrual re lat ionships. Id. at  260-6 1 .  A Vermont jury found BF! l iab le on 

both counts and returned a verdict for $5 1 , 1 46 in compensa t ory damages and $6 mi llion in punitive 

damages .  Id. a t 262 . TI1e d isaict cow, denied BFl ' s  motion for a new tria l  or reminirur and the Second 

Circui t  Cow, of Appeals affirmed, finding "no ind icat ion of jury prej udice or bias." Id. In addressing 

BFl ' s  argument thar the punitive damages were unconst i tut iona l  under the E ighth Amendment ,  the 

appel late court noted that even if tbe Eighth Amendment were appl icable 10 the case, the punitive damages 

awarded were not "so disproport ionate as to be cruel , unusual ,  or constirutiona lly excessive." Id. 

60 Browning-Ferris, 492 U .S .  at 262 .  

1 4  



Fines  Clause \\ does not const ra i n  an award of money damages 

in a c ivil suit  when the government ne ither has prosecuted 

the  action nor has any right t o  rece ive a share of t he 

damages awarded.u 6 1 

The Court  did not addre ss the contenti on of Browning ­

Ferris I ndu stries  ( BF I ) that the s i ze of the punitive 

damage s award was also excessive under the Due Proces s  

Clause of the Fourt eent h Amendment  because the argument was 

not raised i n  the district court or court of appeals . 6 2  

Foreshadowing the line of cases to come , the Court s tated 

that t he ques t i on of " whe t her due proces s  act s as a check 

on undue j ury discretion to award punit ive damage s "  woul d  

have been a quest ion of f irs t  impress ion for t he Court , but 

that such an analys i s  woul d have to wa i t . 6 3  

6 1  Id. at 264 . The Coun supponed that bolding with historical evidence that the purpose of the Eighth 

Amendment was to address the "potent ial for government.al abuse of its 'prosecutoria l  · power. '' Id . .at 266 .  

The fact th.at puni t ive dam.ages are imposed through the coun process and serve to "adva nce governmental 

in terestS" was not sufficient government involvement to suppon the appl icat ion of the Excessive Fines 

Clause in that context. Id. at 2 7 5 .  

62 Id. at 276•77.  

63 Id. Just ices Brennan sod Marsh.all  concurred with the opinion based on an understanding that the opinion 

s t i l l  " leaves the door open for a holding that the Due Process Clause constrains the impos it ion of punit i ve 

dam.ages in c i vi l  cases brought by private parties." Id. at 280. Accord ingl y, the Clause prohibits awards 

that are "grossly excess ive, or so severe and oppressive as to be whol ly d isproponioned to the offense and 

obvious ly unreasonable." Id. at 2 8 1 .  The Justices were concerned that a jury has l ittle to gu ide them in 

1 5  



2 .  Procedural Due Process Considerations 

The Supreme Court had an opportun i ty in Pac ifi c Mutual 

Li fe  Insurance Co . v. Haslip to answer the question of 

whether the Fourt eenth  Amendment Due Process protect ions 

could act as a "check" 6 4  on a jury ' s  award of pun i t ive 

damages . 6 5  The Supreme Court granted cert iorari to "review 

the punitive damages procedures and award in  l ight of the 

long-enduring deba te u over the "propriety" of such awards . 6 6  

detenruning damages and tbe  "touchstone of due process i s  protection of the indiv idual against arbitrary 

action of government. ' '  Id. Justices O 'Connor a.nd Stevens concurred in pan and d issented in pan, finding 

that the Eighth Amendment does place limiis on punitive damages awarded in c iv i l  suits. Id. at 283 . 

""' Pac .  Mut. Life Lns. Co. v. Hasl ip, 499 U.S . I ,  1 0  ( 1 99 1 ) . 

65 In Haslip, an ageo t  for two d ifferent insurance companies wrote health and l ife  insurance pol ic ies for c ity 

emp loyees .  Id. a t  4 -5 .  The agent misappropriated premiums resulting in the lapse of hea l th care coverage 

and ruined credit for one of the Respondents. Id. at 5. The RespondenlS filed su i t  for fraud against the 

agent and a c laim of respondeat superior against Pacific Mutual .  Id. a1 5 -6 .  The jury returned verdicts 

aga ins t  the agent and Pacific Murua\ for more than S 1 ,000,000, inc lud ing a punit ive damages award that 

was approximate ly  four times the amount of compensatory damages awarded .  Id. at 7 . 

On appea l ,  the Alabama Supreme Court, in a d iv ided vote, affirmed the award primarily because 

the agent made the misrepresentation in a wil l fully fraudulent manner. Id. a t  7 (c i ting Pac. Mut. Life Ins. 

Co. , v. Haslip, 553 So.2d 537 ,  540 (Ala . I 989) aff d, 499 U .S . I }. Two Just ices dissented in part on the 

grounds that such an award for punilive dam.ages "viola ted Pacific Murual 's Due Process rights under the 

Founeenth Amendment." Id. Pacific Mutual chal lenged the punitive damages as a ' "product of unbridled 

jury discre t ion" and as such, was "vio la t ive of its due process rights." Id. 

6<> Id. at 7 - 8 .  
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Courts and schol ars had p reviously debat ed the e f f icacy of 

punitive damages in civi l cases , the constitutional i t y  of 

the amounts awarded , and whether the Due Proce s s  Clause 

a f forded any protection f rom such awards . 6 7 

After reviewing the histor i c  and accep ted met hods of  

asses s i ng punitive damages , 6 8  the Court determined that 

there were three key area s where proper procedures we re 

needed to a ssure Due Proce ss : j ury instructions , post- tria l 

procedure , and appel l ate procedure . 6 9 The Court found that 

67 Id. at 8 n .4 .  

68 Id. at I 5- 1 8 . The Cow, observed, "under the traditional  common-law approach, the amount o f  the 

puni t ive award is in i t ia l ly  de termined by a jury instructed to cons ider the grav ity of t.he wrong a nd the need 

to deter s imilar wrongfu l cooduc t . "  Jd. at I S . The jury's  determinat ion is then reviewed by trial and 

appel late cow,s 10 ensure that i t is reasonable ."  Id. According to the Court ' s  analysis, "every state and 

federa l coun that has cons idered the question has ruled that the common-law method for assess ing punitive 

damages docs not in i t se lf  v iol a te due process."  Jd. at 1 7 . In v iew of t hat h istory and lacking any contrary 

i ndica t ion in the Founeenth Amendment i tself, the Coun found that this method was no1 "so inherent ly 

unfair as to deny Due Process and be per se unconstitut iona l . " Id. 

69 Id. at 1 9-20 .  The Court  concluded that j ury instruct ions for punitive damages shou ld: I )  "enlighten the 

jury" as to the "narure and purpose" of punit ive damages, 2) ' ' ident i fy the  damages as punishment for civil 

wrongdo ing of the kind involved," and 3) expla in that "their imposi t ion was not compulsory."  Id. at 1 8. 

The instructions given in the Haslip case met a l l  three criteria. Id. ar 20. Tbe second area of procedural 

checks was post-trial procedure necessary to ensure that  a coun conducted a mean ingful and adequate 

review of the jury verdic t .  Id. at  20. The Court found that the factors considered by A labama couns when 

reviewing verd icts were adequate and included :  re viewing the "culpabi l ity of the de fendant ' s  conduct," the 

"desirabi l ity  of discouraging others from s imilar conduct" and looking at the "impact [ on) the parties" or 

1 7  



the processes and standards followed by the Alabama courts 

in Hasl ip were adequa te in  these  areas and " i mpose [d ) a 

suff iciently de f ini te and meaningful constraint on the 

discret ion of Alabama f actf i nders in awarding pun it ive 

damages . 11
7 0 Even though the punitive damages award was more 

than four times t he amount of the compensatory award , the 

state standards for assessing the amount of the award had 

obj ective criteria and thus the award "did not cross the 

line into the area of  cons titutional improprie ty . " 7
1 

I n  the di ssenting opinion, Jus t i ce O ' Connor concluded 

that the procedural standards adopt ed by the ma jority were 

not sufficient to guide a j ury or meet the Procedural Due 

Process test as set out in Mathews v .  Eldridge . 7 2  Due 

Process requ i red s tates to provide "meani ngful standards to 

guide the application of its law, " 7 3 and in Justice 

O ' Connor ' s  opinion , the  j ury in structions in Haslip needed 

"innocent third parties." Id. Finally, the third area of procedura l concern was appel late review. The Court 

he ld 1bat the procedures followed by the Alabama Supreme Coun provided "an addit ional check on the jury 

or trial court's  decision" and that it made certain that the "damages are reasonable in their amount and 

rational in l ight of their purpose to punish what has occurred and to deter i ts repet i t ion. " Id. at 2 1 . 

70 l<J. at 22 .  

7 1  Id. a t  23-24 .  

7 2  Id. at 43 (referring to  Mathews v .  Eldridge, 424  U .S . 3 1 9, 335  ( 1 9 76)) . 

n Id. at 44. 
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to offer more gu idance . 74 The Al abama Supreme Court had 

formul ated a li s t  of seven f actors t hat i t  f ound to be 

" re l evant to t he s i ze of a punit ive damage s  award , u 7 5 three 

of wh ich  were : the " degree of reprehens ibility of the 

def endant ' s conduct , u  the re lat ionsh ip t hat the punitive 

damage s  bear to t he harms, and the profi t made by t he 

defendant on the wrongdo ing . 7 6 Jus t i ce O ' Connor found that 

by providing those fact ors to a j ury , t he s t a t e  would be 

giving spec ific  guidance that woul d  enhance t he " fa i rne ss  

and rat i onal i ty u o f  the sys tem . 7 7  Whil e Jus tice O' Connor 

found t ha t  t he Al abama fac tors should be incorporated into 

j ury instruct ions to mee t  Procedural  Due Process 

requ i remen t s ,  t he same factors reemerge in t he next case as  

cri teria  as soc i ated wi t h  de c iding whe t her a puni t ive 

damages  award mee t s  Subst antive Due Proc ess  requ i rements . 

3 .  Subst antive Due Process Cons iderat ions 

In BMW of Nor t h  America, Inc . v .  Gore , the Supreme 

Court had an opportunity to buil d on the procedural due 

process  s t andards e s t abl i shed in Has l ip by add ing criteri a  

7◄ Id. 

75 Id. at 5 1 .  

76 Id. 

77 Id. at 57. 
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that  it saw as ne cessary to ensure t hat subs tantive due 

process  was achieved . 78 The Court shi fted away f rom a 

procedural approach for constraining damages , to one t hat 

focused on defining substantive criteria for est ablishing 

the line between cons titutional  and unconst i tut ional 

damage s .  The Supreme Court granted cert iora ri to 

"ill uminate the character of the standard that 

[woul d ]  identify uncons t itutionally excessive awards o f  

pun i c ive damages. n 7 9 

The Court, in performing an independent review, 

es tablished the threshold cri terion t hat an ident i f i able 

state interesc mus t  ex i st that was served by assessing 

punitive damages . 8 0  As suming the existence of such an 

intere st, the  Cou rt then identi f ied three el ement s, 

78 BMW o f  N. A m. ,  Inc. v. Gore, 5 1 7  U.S. 559  ( 1 996). I n  BMW, the Court conducted an  independent 

review of punit ive damages awarded by a j ury against a car manufacturer who failed to disc lose previous 

dam.age to a vehicle th.at it was selling as new. Id. at 559.  A t  trial .  the jury awarded the pla inti ff acrual 

damages of $4,000 and punitive damages o f $4 ,000,000. Id. ac 565. The defend.ant moved to set aside the 

punitive award but !he trial  court denied the motion. Id. On appea l ,  the motion was a l so de nied but the 

State Supreme Court granted a reminitur and reduced the punitive damages to $2,000,000 because the jury 

inaccurately calculated the award. Id. ac  567. 

79 Id. at 5 68;  see also Honda Motor Co. v. Oberg, 5 1 2 U.S.  4 I 5, 420 ( 1 994 ) .  

80 Id. at 568. 
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re ferred to a s  "guidepos t s , u t hat woul d as s i st i n  de t ec t i ng 

uncons t i t utional l y  exce s s ive awards : 8 1 

1 )  The degree o f  reprehens i b i l ity o f  t he de fendant ' s  
conduct , 2 )  the rat io between the pl aint i f f ' s 
compensa tory damages and the amount of puni t ive 
damages , and 3 ) the di f f  ere nee be t ween the puni t ive 
damages and t he c iv i l  or cri mina l  s anc t i ons t hat could  
be  imposed f or comparable  mi s conduc t . 8 2 

The Court concluded tha t BMW ' s conduct was no t 

suf f i c ient l y  egregious to j usti fy a $ 2 , 0 0 0 , 0 00 award . 83 

Addi t ionally , in eva l uat i ng t he second guidepost , the Court 

l ooked to "whether there . ( was ]  a reasonabl e 

re l a t ionship be tween the puni t ive damage s  award and the 

harm l i ke l y  to result from the de f endant ' s  conduct as we l l  

a s  t he harm t hat ac tual l y  occurred . u 8 4  While the Court 

rej ected  t he i de a  of drawi ng a "bri ght l ine " w i t h  regard to 

cons t i t ut ional versus unconstitutiona l ra t i os , i t  found 

tha t a rat io of 5 0 0  to 1 was grossly exc es s ive . 8 5  Unde r the 

t h i rd gu idepos t ,  t he Court de t e rmined that t he relevant 

c i vi l and crimina l pena l t ies  were approxi mately $ 2 , 0 0 0 , 

wh ich  did  not provide suf f icient not ice to a company t ha t  

8 1  Id. at 574 . 

s2 Id. 

u Id. at 585 .  

� Id. at 58 1 (quoting TXO Prod. Corp. v .  All iance Resources Corp. , 509 U.S. 443, 460 ( 1 993)). 

85 Id. at 585 .  
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i t  coul d be subj ec ted to multi - mill ion dol l ar  pe nalt ies.86 

The Court viewed the $ 2 , 0 0 0  maximum as an i ndicat i on of the 

type o f  sanct ion that t he legislat ure t hought appropriate 

f or t he conduct . 8 1 Based on its i ndependent ana l ys i s  of the 

guideposts, t he Court reve rsed and remanded t he case . 8 8  

C .  Change in Standard of Review on Appe al : Cooper 

Indus t ries, I nc . v .  Lea t he rman Tool Group, I nc. 

Subs equent to BMW, the Supreme Court aga i n  focused on 

Procedural Due Proces s by changing the s tandard of review 

t o  be used at the appellate leve l when de termining the 

constit u t iona l excessivene s s  of punitive damages. I n  

Cooper Industries , Inc .  v. Leatherman Tool Group , I nc . 8 9 the 

sole i s sue addre s s ed by t he Court was whether the United 

States Court of  Appeal s  for t he Nint h C i rcuit appl ied  t he 

wrong standard of review in considering the 

constitutionali ty of the puni t i ve damages award in an 

unfa i r  competit ion act i on . 9 0  The Court granted cert i orari 

16 Id. at 584. 

87 Id. a t  583 .  

u Id. a t  585. 

89 Cooper, 532 U.S. 424. 

90 Id. at 426. In 1hat case, Cooper I ndustries, Inc. designed and marketed a multifunctional tool that 

competed wi th an already existing Leathennan product. Id. a1 427. Leatherman filed an act ion asserting 
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to " resol ve confusion among the Courts of Appeals" on the 

i s sue of t he proper s tandard of review for asses s i ng the 

cons titutionality of punitive damages . 9 1  Aft er considering 

whether the abu se o f  discretion standard of review used by 

the lower court was correct ,  the Court concluded �the 

cons titutional issue meri ts de novo revi ew . " 9 2  The case was 

subsequently remanded to determi ne the constitutionality of  

t he award using a de novo s tandard of revi ew and the BMW 

cr iteria. 9 3  

In reaching this conclusion , the Court began i t s  

analysis wit h  t he premi se that punitive damages are "quasi 

criminal"  and operate as "private fines " to punish and show 

t he j ury ' s "moral condemna tion" of the conduct . 9 4 The Court 

noted t hat s tate " ( l ] egi s l a tures have extremely broad 

di scretion in defin ing crimina l  offenses and in set t ing the 

v iolat ions o f  the Trademark Ac t  of 1 946 and a jury awarded Leatherman $50,000 in compensatory 

damages and $4 .5 mi l l ion i n  punit ive damages . Id. at 428-29 .  The District Court encered judgment after 

find ing that under BMW guide l ines,  the punitive damages award was not grossly excess ive and lherefore it 

did not viol.:tte I.he Federa l Constitut ion .  Id. at 429 . The Ninth Circui t  a ffirmed the award and concluded 

that the D istrict  CoUJ1 "did not abuse its discretion in declining to reduce" the award and that I.he award did 

not violate Cooper's Due Process rights. Id. at  43 0. 

9 1  Id. a t  43 1 .  

92 Id. 
9l Id. 

11-1 Id. at 4 32.  
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range of permiss ible punishment s for eac h o ffense. " 9 5  

Furt hermore, " j udicial deci sions that operate wi thin  these 

legisla t ively - enacted guidel i nes a re typically  reviewed for 

abuse of di scretion. " 96 S i mi larly , "legi s l a tures enjoy 

broad discret ion in authori z ing and l imiting permi s sible 

punitive damages awards, " and have "considerab le  

flexib ility in  determining the level o f  punit ive damages 

that  t hey wi l l  allow in dif ferent classes of  cases. " 9 7 As a 

resul t o f  this f l exib i l ity , many states have placed 

s tatutory l imit s on puni tive damage s ( such as caps or 

mul tipl iers ) . 9 8 When reviewing j ury dec isions that involve 

those limits, the Court found t hat the role of the trial  

j udge was to determine whe ther a jury verdict was " within 

the confine s set by state law, a nd to determine . 

whether a new trial or remit t itur shoul d be ordered. • 99 If  

a const itutiona l i s sue was not raised on  appeal, "the role 

of t he appel l a t e  court, a t  l ea s t i n  th e federa l sys tem , 

9s Id. 

9<> Id. 

97 Id. at 433 . 

98 Id. 

99 Id. (quot ing Browning-Ferris, 492 U.S. at 279). 
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[was ]  merely to review t he trial court ' s  ' de termination 

under an abuse - of - discretion standard ' II 1 0 0  

Even though s t ates  enj oy cons i derable discretion i n  

deciding puni tive damages, t he Court caut ioned that t he 

Fourteenth Amendment Due Process Clause limits that 

di scret ion by proh ibiti ng the imposit i on of "grossly  

exces sive"  punishments. 101  The Court has enforced thi s 

limi t  on states in  bot h criminal and civil contexts for 

cases involving alleged deprivation of li fe ,  liberty or 

propert y . 102  Wh i l e  the Supreme Court has applied the same 

100 
Id. (ci l iog Brow11i11g-Ferris, 492 U.S. al 279) (emphasis added). Tbe Court did oot express an opinion 

on whether an abuse of discret ion slandard would be more appropriate than de novo review for detennio.ing 

cons1iru1ional excessiveness if a State adopted a scheme that t ied the award of punitive damages "more 

t ightly to the jury's finding of compensatory damages ." Id. at 4 39. Examples of such a scheme included a 

State constraining a jury award to only "the exact amount of punit ive damages it determined necessary to 

obtain economically optimal deterrence or if it defined punitive damages as a mu ltiple of compensatory 

damages (e .g .  treble damages) ." Id. 

10 1  Id. at 434 (citing BMW, 5 1 7  U.S .  at 562 and TXO, 509 U.S. at 4 53-55) .  

'02 /d. See, e.g. , Enmund v. Florida ,  458 U.S. 782 ( I  982) ("death is not · a  val id penalty under the Eighth 

and Fourteenth Amcodments for one who neither took l ife, anempted to take l i fe, oor intended to take 

l i fe ' " ) ;  Coker v. Georgia .  4333 U.S. 584, 592 ( 1 977) ("sen tence of death is 'grossly disproportioruite ' and 

excessive punishment for the crime of rape") ; Uwted S tates v. Bajabj ian,  5 24 U. S .  3 2 1 ,  324 ( 1 998) 

(''punirive forfeiture of $35 7, 1 44 for violating reponing requiremeot was · gross ly disproponiona l '  to the 

gravity of the offense"); BMW, 5 1 1  U.S. a t  585 -86 ("$2 million punitive dam.ages award for fail ing 10 

advise customers ofrrunor predelivery repairs to new automobiles was · grossly excessive '  and therefore 

unconstiru1 ional. ") . 
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general criteria for cons tit utional excessivene ss in all of 

those cases, the most relevant similar i ty was that the 

Court "engaged in  an independent examination" of tha t 

criteria. 1 0 3  The Court warned that states would continue to 

be j udged independent ly unless they have a "scheme "  to 

cons train punitive damages . 1 0 4  This caveat lef t an open 

door such that an abuse of discretion s tandard of review 

might be more appropriate than a de novo review "if a State 

were to adopt a scheme that tied the award of punitive 

damages more tightly to the j ury ' s  finding of  compensatory 

damages . u 1M Thus, under Cooper, a more deferential 

appellate s t andard was appropria te when states a s s ert 

statutory control over punitive damages or when the appeal 

does not raise const itutional issues. 

The Cooper Court then turned to an  Eighth Amendment 

analys is that,  although inappl icable , provided useful 

analogies to the issue of the appropriate  appellate 

103 Cooper, 532 U .S. at 434-35;  see e.g. , Bajakajian, 524 U.S. at 336-67 (mandating that "cour1s of appeals 

must ' '  use a ''de novo" review when assessing whether a penalty was proportional to the gravity of the 

offense.) ;  Ornelas v. United States, 5 17 U.S .  690, 697 ( 1 996) ("the question whether a [criminal] fine is 

constitutionally excessive calls for the appl ication of a constitutional standard to the facts of a particular 

case, and in this context de novo review of that question is  appropriate.''); BMW, 5 1 7  U.S. at 575-86; Solem 

v. Helm, 436 U.S. 277, 295-300 ; Enmund, 458 U.S. at 788-80 1. 

1 0' Cooper, 53 2 U . S .  at 439. 

I OS Id. 
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standard to use  for reviewing the excess iveness of punitive 

damages. The Court ana log i zed the inherent amb igu i ty and 

"fluidn nature of  cri minal concepts such as  " reasonable 

suspi cion n and "probable cause n to that of "gros s 

excessiveness" involved in punitive damage s claims . 1 06 With 

regard to "reasonable suspicion" and "probable cause, " the 

Court found that the concepts acquired "content only 

through applicat ionn and that an independent review was 

neces sary if  "appellate court s  are to maintain  control of, 

and . cl arify (, ] the l egal pri nciples . 11 1 0 7  

Addi tionally , de nova review tended to "uni fy precedent and 

stabi l i ze the law. n 1 0 8  The Court was convinced that de novo 

review of the constitutional excessivenes s  of punitive 

damages awards could achieve the same results of control, 

c larity, and unity . 1 0 9 

106 Id. at 436 (ci t ing Onie/as, 5 1 7  U .S . at 697) .  

101 Id. 

10a Id. 

'
09 Cooper, 532  U.S. at 436 .  The Court further supported the need for unified precedent and stable law 

with a quote from a coacurring opinion by Jus1 1ce Breyer in BMW v. Gore: "Requiring the application of 

law, rather than a decisionrnaker's caprice, does more than simply provide c itizen's notice of what act ions 

may subject them to pun ishment:  i i  a lso helps to assure the uniform treatment of similarly s ituated persons 

that is the essence of law itself." Id. (quoting BMW, 5 1 7  U .S .  at 587) .  In an ioteresting counter-point, 

others have argued that  this resu l t  wil l  not be rea lized by the Cooper change of standard. See, e.g. Lisa M. 

White, A Wrong Turn on the Road to Tort Reform: The Supreme CourlS Adoplion of De Novo Review in 
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The Court next responded to argument s that the Seventh 

Amendment Reexamination Cl ause precluded d� novo review of 

a j ury ' s award . 1 1 0  In re sponse to thi s argument the Court 

stated t hat the " j ury ' s award of punitive damages does not 

cons ti tute a finding of f act ; u there fore ,  "appe l l a te review 

of the District Court ' s  det erminat ion chat an award i s  

cons istent wi th due proces s does  not impl icate Sevent h 

Amendment concerns. u 1 1 1  The Court furthe r supported i t s 

contention that the amount of the award was not a fact by 

arguing that punitive damages have evolved and t hat the 

Cooper Industries v. Leothennan Tool Group, Inc. , 68 BROOK. L. REV. 885, 905 (Spring 2003 ) (noting, 

"the a s.sessment of punitive damages is based upon the specific facts of each particular case . Therefore, de 

novo review . . .  will not help to clarify the larger doctrine of punitive damages." ln addit ion, because of this 

case-spec ific narure, "one case wi ll rarely  serve as useful precedent for subsequent cases ." ) .  

1 ' 0  The Seventh Amendment Reexaminat ion Clause states, "no fact tried by a jury shall be otherwise re ­

examined in any Court of the United States, than according to the rules of the common law . "  U .S .  CONST. 

amend. VII. 

1 1 1 Cooper, 532  U.S. at 437. In a recent law review anicle, the author found this characterization of the 

amount of  punit ive damages as a " legal issue" to be a ''dangerous development'' because it removed "the 

locus of decis ion-making away from juries and trial j udges and toward appellate couns." Wil l iam V. 

Dorsaneo, I II ,  Reexamining 1he Right to Trial by Jury, 54 SMU L. REV. 1 695, 1 733 (200 I ) . It further 

found this approach to be "an unsat isfactory one because it provide{d] no princ ipled restraints on the 

j udic ia l  review of jury ftodings . .  . ' ' Id. at  1 734 .  Similarly, the author anticipa ted that other "evalua t ive 

[jury] determinations wi l l  be cha l lenged on the bas is that they do not constirute matters of historical or 

predic t ive fact ," and eventual ly the "right to tria l by jury in federal  couns wi l l  lose mos t  of its currenl 

value ." Id. 
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" theory behind punit ive damages " had become more punitive 

and less factual . 1 1 2  The Court' s distinction between f act 

and non - fact was cruci al . I f  the Court had conversely 

determined that the amount of a punitive damages award was 

a fact, then the Seventh Amendment would apply and may have 

precluded the shif t to a de novo standa rd . Previous 

Supreme Court rulings establ i shed that the Seventh 

Amendment only allowed an appel l ate court to review a lower 

court decis ion using an abuse of discretion standard. 1 1 3  

The Court al so distinguished between the Right to 

Trial by Jury Clause of  the Seventh Amendment and its 

Reexamination Clause . I n  previous opinions the Court found 

that determining the amount of punitive damages was a 

" fact-sensitive undertaking" better " left to the discretion 

of the j ury 11 under the R ight to Trial by Jury Clause . 1 1 4  

However, the Court flatly stat ed that it had not indicated , 

"that the amoun t of  punitive damages imposed by the j ury is 

1 1 2 
Cooper, 532 U .S .  at 437 .  

I l l Browning-Ferris, 492 U .S .  at 279. Bur see, N. Y .  Times v. Sul l ivan, 376 U.S .  254 ( I 964) . In Sullivan, 

as in Ake11, the Court addressed a defamation case where i t found that the Seventh Amendment d id not 

preclude a.a independent examination of the facts to ensure tha t  a judgment d id not v iolate constitutional 

provisions. Id. at  285 . The Court stated that in cases where the line must be drawn between "speech [that 

is]  unconditional ly  guaranteed and speech which may legit imate ly be regulated[.]" the Court must ex.amine 

the statements aod circumstaoces i tself to determine whether First Amendment protect ions app ly. Id. 

1 1 4  
Cooper, 532 U.S. at 437. 
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itsel f a ' f act ' wi thin the meaning of the Seventh 

Amendment , " 1 1
5 and thus, the Reexamina tion Cl ause was no t 

imp licated. 

The Cooper Court a l so evaluated the appropriateness  of 

appell ate de novo review by consider ing t he " institut ional 

competence ,, of both  tr i a l  and appellate j udges t o  evaluate 

an award ' s  "consi stency wit h due proces s ,, according to the 

BMW criteria . 1 16 Wi th rega rd to the f irst  BMW factor , the 

degree of  reprehensibi lity, the Court found that di strict 

courts have a " somewhat superior advant age over courts o f  

appeals " because  o f  "witness credibi l ity and demeanor" 

i s sues . u 7 Trial and appellate courts were "equal ly 

capable " of ana lyzing the second fac tor t hat addre s sed the 

ratio between the punit ive damages award and t he actual or 

potenti a l  harm suf fered by the plaintiff . 1 1 8  Las tly, the 

Court de termined that the th i rd BMW f actor , comparing 

puni tive damages awarded versus comparable c i vil penal ties , 

seemed "more suited to the expertise of  appellate 

courts . " 1 1 9  The Court used this analysis to support a de 

1 1 5 Id. (emphasis added). 

1 16 Id. at 440-43 :  

1 1 7  Id. a t  440. 

1 1s Id. 

1 1 9 Id. 
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novo standard by concluding that institut ional competency 

considerations " fail to t ip the balance in favor of  

deferential appellate review . " 1 2 0  

While the Court noted that the new de novo s t andard of  

review would only a f fect the result of the BMW anal ysis in 

"a relatively small number of cases, " 1 2 1  it  d id change the 

outcome of the Cooper case. The Court performed an 

independent review using the BMW criteria and found '\a 

series of questionabl e conclus ions by the District Court 

that may not survive de novo" appellate review . 1 2 2  The 

Supreme Court therefore vacated the deci s ion of  t he court 

of appeal s ,  because it had used a less demand ing standard, 

1 20  Id. Wh.i)e the Cooper Court detennioed that the competency ba lance was cot t ipped in favor o f  

deferential appel late rev iew, numerous anicles have beeo wrinen that disagree with this cooclusioo. See 

White, supra note 1 09 at 905-07 (The author found the Court decision to be ' 'untenable" given that the first 

and second fac rors are best suited to district coun determination because reprehensibi l ity lends itself to 

"first-hand assessment" and district courts are "better equipped to measure the hann . . . [ of intangible 

injuries] . "  lo addition, the fact that appellate cowis have greater expen ise in applying the third factor was 

insufficient 10 skew lhe balance in favor of de novo review. The author also noted that district courts have 

a "general institutiorui l advantage" because they "see more cases invo lving punjt i ve damages.") . 

1 2 1  Cooper, 532 U.S .  at 44 1 .  

I ll Id. The Court's de novo appl ication of the BMW criteria to thls case resulted in a d ifferent conclus ion 

than when the lower c ourt applied the criteria deferent i a l ly; i l lustrating why a coun of appeals '  decision 

might depend on the standard of review. Id. at 443 .  
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and the case was remanded for further proceedings  

. 
. h h 

. . 1 2 1  cons i s tent wi t t e opi nion . 

The dissent by Justice Ginsberg provided an 

interes t i ng counterpoint to the ma j ority  deci s ion .  The 

prima ry focus of t he dissent was the a rgument that the 

maj ority improperly character i zed jury de termination of  

punit ive damages as  a non - fac t to get around t he Seventh 

Amendment Reexamination Cl ause . 1 2 4  Justice Ginsberg was not 

swayed by the ma jority ' s  arguments , and cl aimed that  the de 

novo decis ion was at odds wi th the Seventh Amendment of the 

Constit ution and wit h  longstand i ng common law decis ions 

that "the t ask of determi ning t he amount of punitive 

damages ' has (always been)  le ft to  the di scret ion of the 

j ury '  . H 125  Cont rary to the maj ori ty , Justice Ginsberg 

asserted , "there can be no quest ion that a j ury' s verdict 

on puni t ive damages i s  fundamentally dependent on 

m Id. at 443 .  

1 24 
Id. at 444-45. While Jus t ice Sca l ia  did not join the dissent, his concurrence with j udgment strongly 

suggested that be bel ieved the ''excess iveness' ' of pwutivc damages resembled other "fact-bound 

constitutional issues" such as ''reasonable suspic ion" and "probable cause" and thnt abuse of discretion was 

the proper standard . Id. a t  443-44. The Justice begrudgingly concurred in the judgment because de novo 

review was consistent with the Coun' s prior decisions; however, be had dissented in a l l  of those cases. Id. 

at 444. 

12s Id. at 445 (citing Day v. Woodworth, 54 U.S. 363, 1 3  ( I  852)). 
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determinations we characteri ze as factf indings. " 1 2 6 A 

j ury ' s  verdict to l evy punitive damages is based on 

fact f inding such as : i ssues of good fai th , whether the act 

was a single instance or suggested a pattern of behavior, 

and whether the defendant act ed "negligently, recklessly, 

or ma l i c iously. " 1 2 7 The Jus tice thus compared pun itive 

damages to " the measure of actual damages suf f ered 

in cases of intangible, noneconomic  i nj ury , " and found that 

'' [o ] ne million dollars worth of pain and suffering does not 

exist as a ' fact ' in the world any more or less than one 

mill ion dollars ' worth of  moral outrage . " 1 2
8 

I n  Justice Ginsberg ' s  j udgment , the Court went as far  

as it could under the Seventh Amendment in Browning- Ferris , 

where it allowed appellate review of  a new trial / remitti tur 

ruling under an abuse of d iscretion standard . i 2 9  The 

rationale of the Cooper maj ority for dismissing Browning­

Ferris was that the case dealt with common law 

excessiveness and not constitutional excessiveness. 130  To 

Justice Ginsberg this  was a d i stinction w i thout a 

1 26 Id. at 446. 

1 2 1  Id. 

us Id. 

1 29 Id. at 447. 

uo Id. 
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dif ference g iven that two of the  BMW factors for  

cons t i t utionality were "derived f rom common -law 

st andards . u 13 1  The Jus t i ce also argued that the analogie s  

re l i ed upon by the maj ori ty  such a s  "reasonable suspicion u 

and "probabl e  cause" were "determina t ions typically made 

without jury i nvol vement " and there fore did "not implicate 

the Seventh Amendment . " 1 3 2 

Contrary to t he majority opinion ,  the Just i ce al so 

found that the institutional competence argument did not 

support the s t andard change . 1 3 3  In  addit ion ,  a de novo 

s tandard would st rain the j udicial sys tem by requiring 

lower courts to dif ferent i ate between common - l aw and 

cons t i tut ional excess ivene s s  and separa te f indings of f act , 

to  whi ch an abuse o f  discretion standard woul d  be appl ied ,  

from non-facts t hat wou l d  receive de novo revi ew. 1 34 

1 3 1  Id. Only the third BMW criteria calling for lega l comparison did not evolve from common- law. Id. at 

448 .  

1 3 1  Id. at 44 8 ;  see, e.g. Bajak.ajian, 524 U.S .  at 325-26; Ornelas, 5 1 7  U.S.  at 694. 

in Id. at 449.  

n•  Id. ; see also White, supra note 1 09 at 9 1 3 - 1 4  (agreeing with the dissent a.od adding that  the complexity 

wi l l  not resu l t  in ' 's igni ficant ly d i fferent results than are already found under an abuse of discretion 

standard"). 
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IV . RATI ONALE AND ANALYS I S  

Through the series of cases discussed above , the 

Supreme Court of  the United S tate s  developed requirement s 

and guidance for appellate  review of the consti tutiona lity 

of  puni t i ve damages awards . The Court out l i ned certain 

e l ement s necessary to gui de evaluation of whether a 

pun it ive damages award violat e s  the Due Process  Clause : 

procedural integri ty ,  subs tantive evaluat ion us ing the 

t hree BMW c riteria , and in S tate Farm v .  Campbell , perhaps 

an insis tence  on a s ingle digi t ratio between puni t ive and 

compensatory damages . 1 3 5  Furthermore , appellate review in 

federa l courts mus t now be conducted under a de novo 

standard with no deference given to the courts bel ow . 

Thus , in Aken v. P l ains  Electric , the task for t he New 

Mexi co Supreme Court was to synthesi ze this ser ie s of  

cases , determine the impact of Cooper, and reconcile it  

wi th existi ng New Mexi co case law . 

I n  Aken , the New Mexico Supreme Court explored the 

quest ion of the appropriate s tandard of review for  s tate 

appe llate  courts to use when reviewing a tri al court 

de t ermi nation of a new tri al or remit titur motion based on 

IH Campbell was not  addressed i.n this note. See supra note 5 8  and accompanying text for a brief 

description of the case holdings .  
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cons t i tutional  exces s ivene s s . 136 The holdings of Aken are , 

therefore, relevant in cases  where t he attack on punitive 

damages i s  cons t i tutionally based and is subsequent to a 

request for new t rial or remi t titur.1 3 7 I n  analyzing the 

l anguage of Cooper, the Aken court focused on t he statement 

that  "courts of appeals should apply a de novo standard of 

review when pas s i ng on dis trict courts ' determinations of 

the cons t itutional ity of punitive damages awards . " 1 3 8  This 

statement presented an interpretory dilemma for the Aken 

court because Cooper le ft the question unanswe red as to 

whe ther t he use of a de novo standard was a cons titutional 

requirement or wa s imposed by the Court "in the exercise of 

i t s  supervisory authority over the federal court s. " 1 3 9 The 

Cooper Court reasoned in ways that sugge st s bot h. I f  it 

was a constitu t i onal manda te , s tate appellate courts would 

be required to ut ilize the standard ; but i f  the Court was 

merely exe rcis ing it s superintending control over federal 

courts then state courts would "not nece ssari ly (be ]  bound 

by the hol ding. " 1 4 0 

136 Aken, 2002-NMSC-02 1 ,  49 P .3 d  662 . 

m See Id. ffll I \ - 1 6, 49 P.3d at 665-68 for a discussion o f  the procedural due process requirements. 

1 38 Id. � 1 7, 49 P .3d at 668 (quoting Cooper, 532 U .S .  at 436) .  

1 39 Id. 

t 4o Id. 
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A . Constit utional Mandate or Super int ending Cont rol : 
Does Cooper Compel t he Aken Dec i s ion ?  

Anot he r Supreme Court case , Dicke rson v. Uni ted 

State s , is useful in analyzing whe ther a s tandard decided 

by the Supreme Court i s  or is not a cons titutional 

manda te . 1 4 1  In Dickerson , the Supreme Court grant ed 

certiorari to determine whether i t s  decision in Mi randa v .  

Arizona , 14 2 was a cons titut ional holding that appl ied in 

both s tate and federal court s . 1 4
3 The Court held t hat the 

deci sion was a cons t i tutional manda t e . 14 4  In reaching chis 

conclusion , the Court analyzed specific element s of the 

Miranda opin ion . Applying the Supreme Court ' s  own ana l ys i s  

t o  the Cooper dec i s ion suggests that the dec i s i on was not a 

constitut ional mandate . 

In contra s t  to Mi randa , the Cooper deci sion contained 

numerous ref erences to the cons t i tutional underp innings of  

its decis ion , 1 4 5  but did not expli citly provi de a 

1
4 1 Dickerson v. U .S . 530 U.S. 428 (2000) . 

1 ◄2 Miranda v. Arizona, 384 U .S .  436 ( 1 966) .  

1 ◄3 Dickerson, 530 U.S . at 432. 

1 44  Id. at 444 . 

!H For example, the Cooper opinion concluded "the constirutional issue merits de novo review."  O,oper, 

532 U .S .  at 43 1 .  The Court a lso analogized heavily to constraints on criminal punishment that arise out of 
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cons t itut ional bas i s  for i t s  ul t imate dec i s ion . In 

addition , unlike Miranda , the Cooper decision was applied 

to proceedings in the U . S .  District Court ra ther than to 

state court proceedings, wh i ch again fai l s  to provide 

evidence o f  an intent to apply the st andard at the s t ate 

level. 1 4 6  The Court in D i ckerson also supported its 

pos ition by determi ning that Miranda l a id down concrete 

consti tutional  guide l ines for court s ; 1 4 7  Cooper never 

asserted that the de novo st andard was a concrete 

constitutional guidel ine . I n  fact , it st ated that an 

independent review wa s necessary to control and clarify 

principles and unify precedent , which sounds more like a 

superintending func tion than a consti tutional mandate . 1 4 8  

Similarly , accord ing to Dickerson , the Miranda Court 

explici tly sta ted t hat certiorari was granted to provide 

" conc rete consti tutional guidel inesn to courts ; 1 4 9 whereas , 

Cooper granted cert i orari to "resolve confus ion among the 

the Eighth Amendment .  id. a t  433-36 .  Similarly, the CoW1 found that the Due Process Clause alone 

''prohibits the States from impos ing ' grossly excessive ; punishments on tortfeasors."  Id. at 434 .  

1 46 Id. at 428 ('Thal Miranda announced a constitut ional rule is  demonstrated . . .  by the fact  that both 

Miranda and two of its companion cases applied the rule to proceedings in slate courts . . . "). 

141 Id. at  435 .  

1 44 Cooper, 53 2 U.S . at 436 .  

1
'

9 Dickerson, 530 U.S.  al 439 (ci ting Miranda, 384 U.S .  at  44 1 -42). 
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Court s  o f  Appeal s ll as t o  whe t he r  t he appell a t e  court in 

that case had used t he corre ct st andard in  review ing the 

cons t i tut ional i t y  of the pun i t ive damages award . 1 5 0 

The only Dickerson el ement t ha t  poi nts  to the Cooper 

dec ision be i ng a cons tit ut ional manda te i s  that , as in 

Di cke rson , an argument could be made that when the Cooper 

Court invi ted  s t a te l eg i sla tors t o  enact l eg i s l at ion that 

woul d  be as pro tec t ive as a de novo rev i ew ,  i t  was saying 

t hat the Con st i tut ion would not precl ude l egi sl a t i ve 

solut i ons tha t prov ided equal pro tec t ion for a 

constitu t iona l right . 1 5 1  Howeve r ,  on ba l ance , t he Dickerson 

e l ement s of anal ys i s  seem to i ndicate tha t t he Coope r  

deci sion wa s more of a supe r int ending pronouncement t han a 

cons t i tutiona l manda te . 

The Aken court did not use t he Dickerson e l ement s and 

approached the analysis i n  a di f f e rent fashi on . I n  

answering the question of whe t her Cooper created a 

cons t i tut ional s t andard or wa s exerc i s ing s uperintendi ng 

cont rol , the Ake n court focused on the Coope r majority' s  

reasoni ng that a de novo st andard wou l d  a l l ow the concept 

of  gros s exc ess ivene s s  of puni t ive awards to be more 

' 5° Cooper, 532 U.S.  at  43 1 .  

i s ,  See Dickerson, 530 U .S. at 440 (The Coun concl uded that  there could be potent ial  alternat ives, such as 

legis lati ve solutions, for protecti ng a constitut ional privi lege if they were • 'at least as effective . " ) .  
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cl early  defined through appell ate decis ions . 1 5 2  As in 

Cooper , the Aken court agreed that gros s �xces siveness , 

l i ke " reasonabl e  suspicion H or "probable cause , u was a 

" flu id  concept " whose meaning varies  with the context 1 5 3  and 

that a de novo s t andard would a l low appellate court s to 

provide de f inition to that concept . 1 5 4  The court also 

agreed that an independent appellate review wa s necessary 

to control and c lari fy t he legal principle, 1 5 5  and unify 

precedent . 1 5 6  Based on t h i s  analysis , the New Mexico 

Supreme Court held t hat Cooper mandated that S t ate courts 

of appea l s  apply a de nova standard when reviewing the 

consti tut i onality o f  a punitive damage s award . 1 5 7  Without 

such a change , the court noted that  the alternative was to 

remain in t he pre-Cooper dilemma where there was "no real 

rhyme or reason" for determini ng wha t consti tuted a 

reasonable award . 1 5 8  

ui Aken , 2002-NMSC-02 l , ,  1 8  49 P .3d at 668 .  

m Id. 

, s.a Id. 

, ss Id. (quoting Orne/us, 5 1 7  U .S .  a t 697) .  

Utl Id. 
1 $7 Id. 1 9 , 49 P .3d at 668 . 

I SS Id. 

40 



The Aken court was not the f i rst state appel late court 

to apply the Cooper standard of  review. Other state court s  

have agreed with the New Mexi co interpretation of Cooper 

but none have provided any further insight into the 

deci sion to apply t he standard i n state appell ate courts. 

In adopting the Cooper standard, t he Kentucky Supreme Court 

stated, "the rol e of appe llate courts was changed by the 

Supreme Court of the United S t ate s  where federa l 

constitutional questions are preserved and presented for 

review . " 15 9  Similarly , the Lou isiana Supreme Court  

concluded tha t in Cooper , "t he Supreme Court ruled that 

state and federal appellat e courts must conduct a de novo 

revi ew of claims that exemplary damage awards are grossly 

excessive in violat ion of the Due Process Cl ause of the 

Fourteenth Amendment . " 160 The Oregon Court of Appeals added 

t hat Cooper requ ired "an appellate court to review t he 

tria l court ' s decision on the amount of punit ive damages as 

a mater of  l aw - that is ,  by plenary rev iew - rather t han 

1 59 Sand H i ll Energy, Inc. v .  Ford Motor Co., 8 3  S.W.3d 483 . 493 ( Ky. 2002) ; see also St. John v .  Coisman, 

799 So.2d 1 1 1 0, 1 1 1 4  ( Fla .  D ist. Ct. App. 200 1 ) ("when punitive damages are challenged as excessive on 

federal constitut/onal grounds, the appel late courfs re view o f  the award must be pursuant to a de novo 

standard") . 

160 Mosing v. Domas, 830 So.2d 967, 973 ( La. 2002) ; see also Time Warn.er Entm't Co. v .  S ix  Flags Over 

Georgia, 5 63 S.E. 2d 17 8, I 80-8 I ( Ga. App. 2002 ). 
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for an abu se of di scret ion . n 161  A New Jersey appell ate 

court appli ed the s tanda rd a f ter not i ng that the amount wa s 

not a f ac t  and tha t as di s cus sed in Coope r ,  " punitive 

damage s  are des i gned to exact pun i s hment and there fore 

shoul d  be subj ect to t he s ame ana lys i s  as c rimina l 

pena l t ie s . "  1 6 2  

I n  many o f  those s t a t e s , defe rent ial  review was 

ma inta ined f or c l a ims o f  common l aw exces s ivene s s . As 

dis cus sed  in a recent Brookl yn Law Revi ew articl e ,  

"appe l l a te leve l  court s in Georg i a ,  Louis iana 1 Sout h 

Dakota, I ndi ana, New Jersey , Al a ska, [ and ] Minnesot a 

have a ll  adopted de novo review 11 when reviewing a trial 

court ' s de cision o f  "the consti tut iona l ity  o f  an award o f  

puni t ive damages /  whi l e  retai ning de ferent i a l  review for 

common law  cla ims of punitive exces sivene s s , ,, 1 6 3  

t 6 1  Wi ll iams v. Philip Morris Inc . ,  48 P.3d 824, 8 3 7  (Or. Ct. App. 2002). The Oregon courts d i d  not adopt 

the Cooper standard but recognized its validity and held that they a l ready met the standard by perfonning 

plenary revie w. Wbile the court described i t  as "plenary review, " the terms "plenary" and " independent" 

review are equivalent to de novo review. 

1 62 Baker v. Nat ' l State Bank. 80 I A.2d 1 1 58, 1 1 62 - 63 (N.J .  Super. Ct. App. D iv. 2002).  

163  Wh ite, supra note 1 09 at n.289 (citing Time Warner, 563 S ,E. 2 d  at 1 83 ;  Mosing, 830 So .2d at 970; 

Leisinger v .  Jacobson, 65 1 N .W.2d 693 , 696 n.2 (S.D. 2002) ;  Stroud v. Lints, 760 N .E.2d 1 1 76, I 1 80 (Ind. 

Ct. App. 2 002); Baker, 80 1 A. 2d at I 1 62-63 ; Cent. Bering Sea Fisherma n ' s  Assoc . v. Anderson, 54 P.3d 

27 1 ,  277  (Alaska 2002) ;  Brantner Farms, Inc . v .  Gamer, No. C6-0 1 - 1 5 7 2 ,  2002 Minn. App. LEXIS 625, at 

• 1 7 (Minn. Ct. App. June 4 ,  2002 )) .  
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Add i c i onall y ,  the Utah Supreme Court adopted a de novo 

standard for " reviewing both awa rds of pun i t ive damages by 

juries and also adj ustments of those awards by trial 

courts . " 1 6 4  

Thus, a review of other state cases sheds l i t tle light 

on t he reasoni ng of state court s in accepting and applying 

the Cooper s t andard of revi ew. I t  appears t ha t  the primary 

rat ionale i s  that when a federal cons t i tutional que s tion i s  

i nvolved , the st ates feel  compelled to apply the standards 

as articula t ed by the Supreme Court of the United States 

even if the mandate i s  vague and does not overt l y  invoke 

the Supremacy Cl ause of the Sixth Amendment . State courts 

vi ew the Cooper decision a s  a constitutional manda te rather 

than t he Supreme Court asserting its superintending control 

over federal court s. 1 6 5  

l 6-I  White, supra note 1 09 a t  n .289 ; see Diversified Holdings, L .C. v .  Turner, 6 3  P .3d 686, 692 (Utah 2002) . 

1 65 In a receo1 Ne w York Uoiversiry Annual Survey of American La w, the author s impl y noted, "almost 

every sta le supreme court that has cons idered the [ Cooper] issue tac i 1 ly a ssumes the inescapable 

application of  the Supremacy Clause ." Donald C. Win1ersheimer, Does Cooper Industries v. Learhennan 

Tool Group, Inc. Require de Novo Review By State Appellate Courts ?, 59 N.Y .U. ANN. SURV. AM.  L. 357, 

37 I (2003) . Bui see, Sci12inger v. Trans-Lux Corp. , 40 P .3d 1 0 1 2 . � 4 8  (N .M. a. App. 2 00 1 ), cert. 

granted and opinion wi1hdraw11 40 P.3d 1 008 (2002) ("We do not interpret Cooper Industries, Inc .  to 

impose a de novo rev iew as a maner of federal constitutional impera t ive . Rather, it appears to be an 

appellate procedural option for the federa l courts . ") . 
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8 .  Applying the De Novo Standard in  New Mexi co 

The Aken court recogni zed that the standard of review 

in New Mexico with regard to the substantive due proces s 

analys i s  of punitive damages wa s to upho l d  the award " i f  

substanti a l  evidence supports t he j ury ' s findings. " 1 6 6  The 

substantia l evidence standard requ i red viewing the evidence 

" i n  the light most f avorable to t he prevailing party and 

a l l  i nferences aris ing f rom the factual findings of a trial 

are indulged, " whi l e  a de novo review requi red a court to 

make "an independent assessment of the record. " 1 6 7 The 

court noted however, tha t " af ter most j ury t rial s, t here 

are no f indings of fact on whi ch to rely in order to make a 

separate appellate j udgment on punit ive damages" 1 68 and that 

there was not a "mathema tical  bri ght l i ne" between 

cons tituti onally ac cept abl e and unaccept abl e  damages . 16 9 

The sol ut ion that the court found to be acceptable was 

based on the " concern for reasonableness n arti culated in 

BMW , requ iring that an appel l ate court "read the record 

be fore it  bearing in mind, with respect to each relevant 

factor announced in BMW, whether the j ury ' s  award o f  

1 66 Id. � 1 7 , 49 P.3d at 668. 

167 Id. � 1 9, 49 P.3d at 668. 

168 Id. 

1 69 Id. 
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punitive damages is compara tively reasonabl e. " 1 7 0 I f  review 

of the record indicated that t he jury shou�d not have 

concluded a s  it di d ,  " the appellate court may, exerci s i ng 

i ts de novo power, set aside the award . " 1
7 1  The Aken court 

adopted the BMW conclus ion that an appellate court must 

actually conduct an "analysis of the reasonableness of the 

j ury verdict . " 1
7 2  According to BMW and to t he Aken court , 

any doubt "concerni ng the question of  what appropriate 

damages may be in the abstract, or owing to the coldness of 

the record , should be resolved in favor of the j ury 

verdict. " 1
1 3  

Thi s  line of reasoning and the language that was 

chosen to de f ine New Mexi co ' s standard ind icates that the 

Aken court st ruggled with reconciling a de novo standard of 

review with previous New Mexico case law t hat p l aced great 

importance on preserving a j ury ' s verdict. A de novo 

review implies that no deference should be given t o  the 

1 10 Id. 

1 7 1 Id. 
1 1 2 Id. 

1 11 Id. 
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J ury determination or the lower court decision ; 1 74 however , 

the s tandard articulated by the Aken court maintained some 

level of deference . The court , finding the abi l ity to 

exe rci se a de novo review to be a "grave responsibi lity , " 1 7 5  

devised a s t andard that placed an emphasi s  on  reading the 

record and as sessing whether the j ury ' s award was 

reasonable . 1 76 Only then may an appellate court exercise 

its de novo power to set aside the award . 1 7 7  The court also 

prese rved the concept that deference should be g iven to the 

j ury ' s dec is ion i f the appellate court has any doubt s. 1 7 6 

Similarly, the holding recognized that the j ury was in the 

best position to judge the conduct of the defendant . 1 7 9  A 

pure de novo standa rd would not incorporate or use language 

that was more indicative of a substantial evidence review 

than an independent analysis . The Aken standard therefore 

allows for some degree of deference to the record and to 

m See. e.g. Fon Sumner Irrigation Dist v. Carlsbad Irrigation Dist., 87 N.M. 149, 1 50, 530 P.2d 943, 944 

( 1 974) (holding that a trial de novo means "a trail anew" and under that de finition, the d istrict coW1 was not 

bound in any way by the findings of the lower court). 

m Id. 

1 1, Id. 

i n Id. 

1 1a Id. 

1 79 Id. 28, 49 P.3d at 672-73 . 
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the j ury ' s dec i s ion . 1 8 0  This creation of a quas i - de novo 

standard appears to be uni que to New Mexico and i s  not as 

evi dent in opinions of  other state courts that have 

cons ide red t he Coope r  s tandard . 1 8 1  

Regardless of  t he uncertainty a ssociated with t he 

app l icat i on o f  the new s tandard, the Aken dec is ion 

nonethele ss creat ed a drama t i c  shi ft in New Mexico case  law 

away from a substant i al evidence standard of review to a de 

novo review of the cons titutional excess iveness  of  punit ive 

damages and the reasonableness of a j ury ' s deliberations. 

Prior to Aken , Allsup 1 s was t he controll ing case on the 

appe llate standard to be used when revi ewing a trial 

court ' s  decision regarding a new t rial or remit titur mot ion 

for a punit ive damages award . 1 8 2 The hold ings in Al l sup ' s 

1 1 0  In Ne w Mexico common law, the decis ion by a jury oo a punitive damages award has h istoricaUy been 

treated as a fact . See, e.g. O'Neel, v. USAA Ins. Co . .  2002 -NMCA-02 8, 1 I 9, 1 3 1  N.M. 630, 636 

("ent i t lement to  attorneys fees was established by the factual detenninations implicit in  the jury's award of 

punit ive damages"); Allsup ·s, 1 999-NMSC-006, 1 1 6, 976 P.2d at 9 ("The proper amount of damages is . . .  

bound up in the assessments made by a jury during the actua l tri a l  itse l f. ' '); Weid ler v .  B ig J Enter., Inc . ,  

1 998-NMCA-02 I , � 4 5, 124 N.M . 59 I ( "amoun1 of punitive damages is le ft to  the discret ion of  the trier of 

fact, based on the circumstances of each case . . . "). Th.is may have contributed to the court 's use o f  

deferent ial lan�agc a s  i t  tried to balance a due process mandate with ex isting case law. 

1 8 1 See discussion of the appl icn1 ion of  Cooper in o lher states supra section A on Cons t l lutional Mandate or 

Superintending Control. 

182 Allsup 's, I 999-NMSC-006, 976 P .2d I. 
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were ultra-protect ive of  the j ury ' s  role in thi s process. 

Not only did that court speci f y  the use of  a substant ial 

evidence standard , looking for jury passion or prej udice , 183  

but it a l so shift ed the burden of proof on appeal to the 

appellee to show why the j ury ' s verdict should not be 

upheld and that t he remi ttitur was appropri ate . 1 84 I n  

add ition, the Al lsup 1 s court ut ili zed the same subs tantial 

evidence standard when reviewing the award for 

constitutional excessiveness as it did when reviewing i t 

for common law exce ssiveness .  The Aken decis ion, in 

seeking to clari fy the review process for determining the 

cons titutionality of punitive damages  awards , departed from 

the hol dings in  Al lsup ' s where preservation o f  the role of 

the jury was paramount even for cons titutional que stions . 

I t  i s  ye t  to be seen whether Aken nul l i f ies Al l sup ' s view 

of a jury ' s rol e  or simpl y evolves that role  in response to 

a United States Supreme Court mandate . 

Whatever ef fect Aken has on the rhetoric  in Al lsup ' s, 

the deci sion has created two pos sible standards of  review 

for the excess iveness of puni tive damages in New Mexico : 

one for a constitutional challenge and anothe r for a 

cha l lenge based on common law excessiveness . The 

l&J Id. 1 8 , 976 P .2d at 9 . 

114 Id. 1 9 , 976 P .2d at 9. 
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l i ke l i hood of thi s  out come is supported by case law in 

other st ates tha t have adopted the de novo standard for 

cons t i tutiona l exce ssivenes s . 1 8 5  In practice,  once a t ri a l  

court decides that an award is const i tut ionally excessive 

and orders a remitt i tur , the next ques tion that w i ll ari se 

is whether that amount is st i l l  too high under New Mexico 

common l aw .  S imi larly , if a court conc ludes that an award 

i s  not cons titutionally excessive us ing de novo review ,  it 

will still have to dec ide if the award i s  excessive unde r 

common law standards us i ng the highly de ferential paradigm 

established in  Allsup ' s .  Aken has therefore not only 

created a dual s tandard but has a l so created the need for a 

two- t iered analys i s  of eve ry puni t ive damages award that  is  

challenged under t he Fourteenth Amendment Due Proces s 

Clause . Thi s  out come seems inevi table unles s  the court 

choose s  to conflate the two standards and create one over­

arching s t andard for puni t ive damages . 

1 15 See cases cited supra note 1 63 .  

V .  IMPLICATIONS 

49 



Severa l ques tions and pos sible implications ari se as a 

result of t he Cooper and Aken decisions : A )  the rol e of the 

j ury ,  B )  t he adequacy of ex ist ing New Mexico Un i form Jury 

I ns t ructions , C )  changes that may occur in t he way that  

j u r ies record their ve rdicts , D )  the  increased burden on 

appellate j udges, E )  impact on the tri al court' s ruli ngs on 

post-trial mot ions , including remittitur , and F )  judic i al 

revi ew of noneconomic damages . 

A .  The Jury ' s Role 

One rema ining ques t ion i s  whe ther t he role of a j ury 

ha s changed i n  l ight of the Cooper deci s ion t ha t , for 

Sevent h  Amendment purposes, the determi nat ion of the proper 

amount of puni t ive damages is not a factual determina tion . 

Through this finding, t he Court paved the way for de novo 

appel late review, free f rom the Reexami nation Cl ause of the 

Seventh Amendment . The Reexami nation Clause provides that, 

" no fact tried by a j ury shal l be otherw i se re-examined i n  

any Court o f  t he United States, than according t o  the ru les 

of the common l aw." 1 8 6  I f  determi ning the amount of 

puni tive damages was factual in nature then de novo review 

of t hat determination might be precluded under the Seventh 

Amendment . The j ury ' s role is that of factf i nder and given 

186 U.S .  CONST. amend. VII . 
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Cooper 's decision that the amount is  not a fact , then it 

may be unnecessary and inappropriate for t_he j ury to 

del iberate on that i s sue . 1 8 7 However ,  on closer 

examination , Coope r was careful  to limit that disti nc tion 

to the Reexaminat ion Clause and neve r stated t hat the 

nonfactual nat ure o f  t he determination had any e f fect  on 

the Right to Tr i al by Jury Cl ause of the Seventh 

Amendment . 1 8 6  Indeed , court s have found that Cooper did not 

al ter t he right to have a j ury determi ne the amount of  

punit ive damages . 1 8 9  Three federal dis trict courts have 

held  tha t  Cooper ' s  declaration that  t he amount of  punitive 

1 17  See. e.g. Lisa Litwil lcr, Has the Supreme Court Sounded the Death Knell for Jury Assessed Pun itive 

Damages? A Critical Re--Examination of tlie American Jury, 36 U.S.F.L. R.Ev. 4 1 1 ,  4 1 1 (Winter 2002) 

("To the ex tent tha t  modem juries funct ion solely as fact finders, the assessment of a puni t ive damage 

award, at least as to the amount, is outside the purview o f  the jury.") ( internal ci tations omitted). 

1 11 Cooper, 532 U.S. at 437 n . 1 1 .  For example, the Court found no conflict with previous Supreme Cour1 

opinions that stood for "the propos i t ion that , perhaps because it is a fact-sensitive undertaking, determining 

the amount of punitive damages shou ld be left to the discretion o f the jury." Id. The Court focused on the 

fact that previous cases did not indicate that the "amount of punitive damages imposed by the jwy is itself a 

' fact '  within the meaning of the Seventh Amendment ' s  Reexamination Clause ."  Id. The Court further 

no ted that there is a difference between "the 'Tria l  by Jury' Clause, which 'bears . . .  on the a l location of 

trial functjons between j udge and jury, ' and the 'R eexamination · Clause, which ' contro l s  the a l location of 

authority to review verdicts ' . "  Id. (quoting Gasperini v. Center for Humanities , Inc . ,  5 1 8  U. S. 4 1 5, 432 

( 1 996)). Thus, the Court ' s  holdings only appear 10  be re lated to the Reexamination Clause. 

1 89 The Right to Trial  by Jury Clause of the Seventh Amendment prov ides that ,  "[ i ]n su its at common law . 

. . the r ight of trial by jury shall be preserved . .  , "  U .S .  CONST. amend . VII .  
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damage s i s  not a fact  t r ied by the j ury ,  perta ins  only to 

the review o f  j ury awards under the Reexami nat ion Clause 

and doe s  not " end t he j ury ' s role i n  the de terminat ion of 

puni t i ve damage s . ll 1 9 0  Thus , at the federal level, case l aw 

i s  un foldi ng that  support s t he j ury ' s cont inued ro le in 

dec i d i ng the amount of pun i t ive damage s . 

With regard to t he ef fect  of  Aken and Cooper on the 

rol e  o f  j uries  a t  the state level , it is f i rst  important t o  

not e  t h a t  t he Seventh Amendment i s  no t b inding o n  s t at es . 1 9 1 

1 90 Todd v. Roadway Express ,  Inc., 1 78 F.Supp .2d 1244, 1245-46 (M.D .  Ala 200 1 )  (refusing to strike a 

request for II j ury  determination o f  punitive damages) . SJ.Jll.ilarly, in Hartford Fire Ins. Co. v. First Nat '/. 

Bank of A 1more, the court agreed with this limited interpretat ion of Cooper aod refused to preclude trial by 

jury on punitive damages noting tha t  "whether the right to trial by jury attaches under the Seventh 

Amendment depends not on whether a fact is involved, but on whether a suit at common law is involved. " 

Hartford Fire Ins .  Co. v .  First Nat ' I. Bank of Atmore , 1 98 F.Supp. 2d 1.308.  1310 (S.D .  Ala. 2 002). 1n 

Mon1gome1y v. Karkut Jndus. Corp., when addressing a similar motion, the court likewise held that Cooper 

was only speaking to the Reexamination Clause . Montgomery v. Karkut Indus. Corp., 259 F.Supp.2d 952, 

954-5 5 (E.D.  M o. 2003) . In th.at case, the court supported its pos i r ion with the recent Supreme Court 

decision in State Farm v. Campbell by arguing that i f  Cooper stood for the proposit ion that a jury trial  is 

inappropriate on the is.sue of punitive damages then the Supreme Court would have "overrumed the 

punitive damages award [in State Farm] on the basis that it was improper for the jury to make the award at 

a l l ," rather tha n s imply overturning it as excessive. Id. at 953-54 .  

19 1  As early as 1 893 , the Supreme C.Oun of the Territory of New Mexico stated "the seventh amendment, so 

far as it related to the courts was intended as a limitation, only, upon the power of the courts of the United 

States, and that it did not extend to territorial couns ;  tha t as to the latter they were, like the state courts, 

invested with general j urisdiction." Lynch v. Grayson, 7 N. M . 2 6, 3 1 ,  32 P. 149, 1 54 ( 1 893) .  The court 
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New Mexico integrated Seventh Amendmenc concepts into i ts 

Constitution under Art i cle II, 1 1 2  which states " [ t ) he 

right of trial by j ury as it has heretofore existed shall 

be secured to all and remain inviolate . " 1 92 The State 

Cons ti tut i on does not contain an equivalent to the Seventh 

Amendment Reexamination Clause and case law interpreting 

Article I I  § 1 2  primarily addresses the righ t to a j ury 

trial. 1 9 3  As in the federal cases discussed above, 1 94 the 

issue is whether the right to have a j ury decide pun i tive 

damages hi storically existed and not whether that 

determination is fact ual in nature . In New Mexico, the 

right to have a jury determination of exemplary damages was 

in exis tence as a legal rather than equitable remedy prior 

therefore held that , "our courts are not restricted in the ir  jurisd ict ion by the prov i s ions of sa id amendment." 

Id. In Vivian v. Atchison. Topeka and Santa Fe Railway Co. , the New Mexico Supreme Court reiterated the 

fact that the Seventh Amendment restricted federal courts in their review of excessive verd icts but "State 

couns . . .  are not restric ted by the Seventh Amendment" Vivian v .  Atchison, Topeka and Santa Fe 

Railway Co . ,  69 N .M .  6, 9 ( 1 96 1 ) . 

1 92 N.M. CONST. an. 11, Section 1 2 . 

19
) The bulk of  the cases dea l  with a convicted criminal  requesting the right to have a jury dec ide his or her 

punishment . Couns are consistently holding that this right wns not in ex is1ence prior ro the Const itution 

and therefore d9es not meet the "as it heretofore existed" element of tl1e Article. See, e.g. Lisanti v .  A lamo 

Ti t le  Jos. ofTexas, 2002 -NMSC-032, 55 P.3d 962 ; State ex re l. Chi ldren, Youth and Families Dep ' t  v. T.J . ,  

1 997-NMCA-02 I ,  934 P .2d 293.  

1
� See supra note 1 90 and accompanying text .  
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to the State Cons titution and shou l d  be guarant e ed under 

the Constitut i on . 1 9 s A j ury decision on the amount o f  

punit ive damages i s  there fore requ ired and is binding 

unl es s  the court grant s  a new trial or remitt itur under 

common law or cons titutional s t andards of excessiveness , or 

unles s the amount is not upheld on appeal . 1 96 Thus, New 

Mexi co j urie s wi l l  conti nue to play a role in  determining 

the amount of a puni t i ve damages award . 

B .  Un i form Jury I nstructions 

In Aken, t he court per formed a procedural due process 

check prior to engagi ng in a substantive due process 

analysis of the pun i t ive damages award . 1 97 The court found 

that t he procedures that had been followed by the courts 

below were adequate to meet the due process regui rement s . 1 98 

Us ing the test a s  outlined in Hasl ip, 1 9 9  the court 

specifica l ly found that the jury instructions used in Aken 

1 9.s Set, e.g. Cunningham v . S ugar, 9 N.M . 1 05, 49 P. 9 1 0  (Sup. Ct. Terr. of N. M. 1897) ; A tchison Co. v. 

Ci tizea ' s  Tract ion & Power Co. , 1 6  N.M. 1 63 , 1 1 3 P. 8 1 3  (Sup. Ct . Terr. ofN.M.  1 9 1 1 ) . 

196 As d i scussed be low, the j ury ' s  detennination may not be binding if the constitutional ity of the award is 

quest ioned. The a mount could be subj ect to de novo review by the trial court i n  the context of post-tria l 

mot ions and, in accordance with Cooper and Aken , it would be subj ect 10 de novo review on appeal . 

197 Aken, 2002 -NMSC-02 1 ,  � 1 3 .  

198 Id. ffll I 3 ,  1 5 . 

1 99 Hm·lip, 499 U.S . l .  
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met the Has l ip standard . 2 00 The instructions informed the 

j ury that : 1 )  it " may award punitive damages, u 2 )  t he 

purpos e of punitive damage s was " to punish and deter 

wrongful conduct, "  3 )  the j ury " should act toward the ends 

of  reason and j ustice ... [examining ] the nature of the wrong 

and any aggravating or mit igat i ng ci rcumstance s, " and 4 )  

the "punitive damages must relate to  actual damage s and the 

inj ury sustained. 11 2 0 1  New Mexico uniform j ury ins t ructions 

are the re fore suf f i c i ent  to meet procedural due process  

requ i rements . 

The question is  whether New Mexico should add more to 

i t s  j ury inst ructions in light of  BMW202  and Campbell 2 ° 3 to  

provide guidance on  subs tantive due proces s. New Mexico 

j ury instruc tions on punitive damages al ready incorporate 

two of the BMW factors for subs tant ive due process. The 

current instruct ions provide that juries may assess 

punitive damage s i f  the conduct of the defendant was 

" ma lic ious, wi llful ,  reckl ess, wanton , fraudulent or in bad 

fai th . H 2 0 4 This meets the requ irements of the first BMW 

200 Aken. 2002-NMSC-02 I ,  � I 3 . 
io 1  Id. 

202 BMW, 5 1 7 U.S . 559 .  

20 3  u,mpbe/1, 1 23 S.Ct. 1 5 1 3 . 

204 UJT 1 3- 1 827 NMRA 2002 . 
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f actor on reprehens i bility. I n  addi t ion, the instructions 

require that the damages "mus t be reasonabl y  related to the 

inj ury and to any damages given as compensation and not 

disproportionat e  to the circums tances . " 2� This appears to 

be equiva lent to the second BMW factor on evaluating the 

ratio between punitive and compens atory damages .  BMW 

fac tor three, address ing comparable civil  and crimi nal 

penal ties, requires a "broad legal comparison " 2 0 6  that may 

be i nappropriate for a jury . Thus, both of the j ury ­

rel ated BMW fac tors for substantive due proce ss are 

incorporated into New Mexico ' s  current jury ins tructions . 

The Campbel l decision provided guidance on what a 

const itut ionall y acceptab le ratio between punitive and 

compensatory damages might look like and in  so doing, 

raised the question of  whether it is now appropriate to add 

this guidance to j ury inscructions . 2 0 7 Campbe ll cautioned , 

" few awards exceeding a single - digit  ratio between pun i t ive 

and compensatory damages will satis fy due process . 11 208  New 

Mexico cou ld  add thi s  guidance to the portion of the 

instruction that requires punit ive damages to be reasonably 

205 Id. 

206 Cooper, 534 U.S. at 440. 

207 Campbell, 1 23 S.Ct . a t  1 5 I 6. 

20s Id. 
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re lated and not disproport ionate to the amount given for 

inj ury compens ation. 2 0 9  Plaintif fs may oppqse addi ng t he 

Campbell guidance becaus e it expl icitly sugge sts an outer 

limit  for t he awa rd whi le providing no concomit ant benef i t ; 

however , by add i ng t he guidance , j uries  may find i t  ea sier 

to choose a reasonable and const i tut ional amount, thus 

improving the consistency of the damages awarded and 

pre serv i ng the j ury ' s verd i ct on appeal . 

C .  How a Jury Reports its  Conclusions 

I n  addres s ing the re l ative competency of tr ial  and 

appe llate judges to eva l uate  t he BMW factors ,  the Supreme 

Court in  Cooper found that di strict courts only have an 

advantage over appe l l a te courts when asse ssing the f i rst 

BMW factor of reprehensibili ty, especially when t he 

asse ssment of wi tnes s credi bility and demeanor are 

important to deciding the is sue . 2 1 0  Thus , the Court seems 

to be saying that a decision on reprehensibility may be 

more factually based t han the other BMW factors . I f  this 

is a correct reading o f  the Court ' s  view , then a court may 

209 For example, the UJ I cou ld now state : "Unless there are extenuating circumstances, a punitive damages 

award that is more than rune times the compensa tory award may be considered to be disproportiona te 10  the 

circumstances and therefore unconstirutional ." 

2 10 Ccoper, 534 U.S. at 440 .  
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give more deference to a j ury determination on 

reprehensibili ty i f  the j ury makes specific fact-based 

f indings . Given t hat Federal Rule  o f  Civi l Procedure , Rule 

4 9 { b )  allows a court to submit special written 

interrogatories to a j ury on i ssues of fac t ,  the j ury could 

be queried on find ings that underpin  their decision on 

reprehensibility . 2 1 1  Consequently, with special 

interrogatories , a federal court may sti l l have a basis for 

giving some level of deference to the jury' s determinati on 

of the amount of punit ive damages if  it i s  strongl y linked 

to reprehensibility.2 1
2 

At the s tate level and given the quasi - de novo 

approach taken by the Aken court , special interrogatorie s2 1 3  

may be of even more value . The de novo review conducted in 

Aken itsel f  shows the likelihood that  the court wi l l  defer 

to a jury ' s  determination on reprehens i bility. Aken agreed 

with  Cooper that reprehens ibility is the mos t  fact-like BMW 

element to evaluate. 2
1 4  When the court in Aken performed 

it s de novo review of the record to evaluate t he 

2 1 1  
C FED. R .  IV. P. 49(b). 

2 1 2  See ge11ernlly, David E. Hogg, A labama Adopts De Novo Review for Pu11itive Damage Appeals: Another 

Landmark Decision or Much Ado A bout Not/z ing?, 54 ALA. L. R.Ev. 223 ,  238-39 (Fal l  2002). 

m Rule 1 -049(8) NMRA 2003 .  

2 14 Aken, 2002 - 1MSC-02 l ,  � 2 1 .  
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reprehens ibi l i ty of the defendant ' s  conduct , it did so by 

interpreting t he record as "some reasonable j ury might. " 2 1 5  

The court in fact gave deference when it found evidence in 

the record of " trickery and deceit "  and concluded that a 

subs t ant i al award was necessary to punish the de fendant and 

de ter others . 2 1 6 This approach exemplifies the Aken court ' s  

reluctance to adopt a pure de novo standard of review and 

its continued will ingness to show deference to a reasonable 

j ury . New Mexi co courts may there fore f ind value in the 

use of spec i a l  i nterrogatories to del ineate t he factual 

underp i nnings of a j ury ' s findings on reprehensibi l ity and 

support t he j ury ' s ul timate dec i s ion as to the amount of 

punitive damages . 

D. Appellate Level Review 

In  the wake of the Aken deci sion , New Mexico now 

ha s two s t andards for appe llate review of the exce ssiveness 

of punitive damages , one for constitut ional cla ims and 

another for common law excessivenes s . I f  the award on 

appeal,  af ter remittitur, is attacked for common l aw 

exces siveness, the burden shif ts in accordance with 

2 1 .1 Id. 

2 16 id. 

59 



All sup ' s 2 1 7  to the appellee to show that the trial court was 

correct in  reducing the award and the appel l ate court woul d 

u t il i ze a substantia l evidence s t andard . I f  the amount i s  

a lso challenged constitutionally ,  the appellate review 

would be de novo in accordance with Aken ; however , even i f  

t he amount a f t e r  remi t titur is found t o  be const i tut ional , 

it may s till be too high under New Mexico common l aw . 

Thus, the appellate court wou l d  also need to review that 

amount under t he substant i a l  evidence common law standard , 

including the Allsup ' s shift in burden . This two - t iered 

revi ew proce ss coul d become qu i te complicated and 

burdensome to a court . 

I f ,  as Aken contends , the reason for changing to a de 

nova review is to fos t er increased clarity and uniformi t y  

i n  de f ining appropriate pun i t ive damages , then a mul t i ­

tiered system of s tandards and analys i s  may be 

counterproductive . Uni formity may actually decrease as 

courts strugg le  wi th  cons t i tut ional versus non­

const itut ional fac tors and st andards of review . In  

add i t ion , i f  the Aken opinion is an example of the level of 

clari ty t hat wi l l  emanate f rom the appel l ate l evel then it 

may be les s he l pful t han envis ioned in achi eving those 

goals . The op i nion provide s little clarity or gu idance to 

2 1 7  Allsup ·s, I 999-NMSC-006 .  
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assist courts in def ining const itut ionally acceptable 

awards . W i thout providing more ins ight into the reasoning 

behind the court ' s  choice to reduce the award co a three ­

to- one ratio , i t  will be dif f icult for courts  to unders t and 

how to select an appropri ate ratio for a given harm . I f, 

as seen in Aken , i t  comes down to simpl y choosing a given 

ratio  for a given type of harm ( i . e .  de famat ion ) then the 

very purpose of a de novo review ,  where every case may be 

unique, is abrogated in favor of pi cking a known rat io t hat 

has not been overturned on appeal. At that point , a de 

novo review becomes an even more inef f icient use  of 

judicial t ime . 

E .  Impact on Post-Tri a l  Motions 

Wh i le the hol ding i n  Aken , only appl ies to appe l l ate 

courts ,  a ques t ion arises as to whether t he same de novo 

standard of  review should be appl ied at  the trial  court 

level . Appl ying the same st andard a t  both t he t rial and 

appell at e  l evels coul d potentially  foster the Aken goal s of 

ach i eving cons i stency and unity in pun itive damages 

verdicts. It could a l so improve j udici al ef f iciency by 

decreasing the number of overturned t rial court awards . An 

i n f e rence ar i sing from Aken, i f  not an actual holding, is 

that for questions of constitutional excessivenes s , a trial 
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court j udge should apply  a de novo st andard when reviewing 

a jury determi na t ion i n  the context of post - t rial mot ions 

for new trial  or remitt itur . As with appel late level 

review ,  this wou ld require a tria l court j udge to apply 

both standards of rev iew to a remittitur motion depending 

on whether the exce s s iveness claim was cons titutional or 

based in common law . If,  a f ter de novo review , the t r i a l  

j udge finds that the amount of punit ive damage s assessed by 

the j ury i s  not consti tut ional ly excessive, the court would 

then review the award for excessiveness under the common 

l aw substant ial evidence st andard . On the other hand , i f  

the j udge finds that  t he amount of pun itive damages is 

unconstitutional , she coul d reduce the amount to a 

constitutionall y  accept able level . However, that 

const itutional amount may s till be too high under the New 

Mexico common law not i on of excess ivene s s, 218  and the j udge 

wou l d  be required to perform a subsequent review usi ng New 

Mexi co' s common l aw subs t anti al evidence standard. 2 1 9 

2 1 8  See. e.g. Richardson v .  Rutherford, 109 N. M. 495 , 503 , 787  P. 2d 4 14, 422  ( 1 990). 

2 1 9  ln a receot New York University Annual Survey of American Law, the author notes that  the Cooper 

dec ision may have a lso "unwittingly, made possible the use of additur . . . in future cases." Wi.otersbeimer, 

supra note I 65 at 37 1 .  Similarly, another author stated that "if the award is considered merely ao opinion 

of the jury, additur could again become a real poss ibiliry for plaintiffs on appeal, and perhaps even at a trial 

level rev iew." Hogg. supra note 2 1 2  at 236. 
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The concept of chang i ng the s tandard of revi ew at  the 

federal district  court or state  tr ial court level s  has 

received very l i t tle a t tention thus far and a clear 

d i rect ion has not emerged . A few cases have sugges ted that 

at lea st federal district court s  shou ld conduct a de novo 

review . For example , the Ninth Ci rcuit Court of Appeals in  

the Exxon Valde z v. Hazelwood ,  found tha t because t he BMW 

and Cooper cases had not been decided when Exxon was be ing 

cons i dered at the dist r i ct court level , there was "no 

constitutional analysis by a dist rict court over which to 

exerc ise de novo review . " 2 2 0 The court s t a ted that 

they "bel ieve (d) the dist rict court should , in the first 

instance , apply the appropriate standards . "  2 2 1  After 

conduct ing thei r  own analys is to serve as a guide, the 

appellat e court remanded the case to the d i s t r i ct court 

with instructions to " set a lower limi t in light of the BMW 

and Cooper Indust r i e s  standards." 222  The Alaska Di s trict  

Court in  turn , understood the i nstruct ions to requi re them 

to perform a de novo review of the BMW f actors . 2 2 3  Af ter 

conduct ing this "independent evaluat ion, " the court 

220 In re : the Exxon Valdez v. Haze lwood, 270 F .3d 1 2 1 5, 1 24 1  (9th Cir. 200 1 ) . 

22 1 
Id. 

ill /d_ at 1 246-47.  

223 In re: the Exxon Valdez, 236 F. Supp .2d 1 043 ,  1 068 (D .  A laska 2002 ) .  
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conc l uded that , contrary to the appellate analys i s , the 

orig inal $ 5  billion pun i tive damages award "was not grossly 

excessive . n 2 2 4  Even though the court did not f i nd that a 

reduction in the award was j usti f ied , it interpreted the 

appellate cour t  remand a s  an  order to do so and u l t ima tely 

reduced the award by one bill ion dollars. 2 2 5  

Likewise,  t he Federal C i rcuit of the United Sta tes 

Court of Appeals as sumed that f ederal di strict court s would 

perform de novo review, noting tha t " [ i ) f the district 

courts and we are to exercise our de novo review authority 

with conf idence, the fac t s  should be . . c l early 

expres sed . u 2 2 6  The court further stated that  in "future 

cases , we sugges t that district courts cons ider creati ng a 

record that wi ll enabl e the di strict court , on post - trial 

motions, and courts on appeal to  determine with great er 

certa i nty what t he j ury fact - findings  regarding punit ive 

damages actually were .  11 2 2 7  

At t he state level, only one dec i s ion was found on the 

i s sue of trial  court appl ication of de novo review. A 

Florida court of appeals recognized that under Cooper , it 

m id. 

m Id. 

226 Rhone-Poulenc Agro, S . A . v .  DeKalb Genelics Corp. , 272 F .3d 1 33 5 , 1 35 2  -5 3 (Fed .  Cir. 200 1 ) . 

227 Id. 

64 



was requ i red to perform a de novo review of t he 

constit uti ona l i t y of a punit ive award and remanded a ca se 

back to the trial court l evel for further development of 

t he record . 2 2 8  The cou rt c i ted  the Exxon case  in support of 

th i s  action and found tha t the trial  court should be 

" a f forded an opportun ity to address the new federa l law"  in 

Coope r to develop a suitable re cord . 2 2 9  The di ssent in that 

case noted howeve r ,  t hat the trial court a l ready found that 

the award wa s not excess ive under state common l aw and that 

"the appellate court , and not t he trial court, " should now 

per form the de novo analysis.2 3 0  The dis sent cited Cooper 

it se lf as supporting this interpre tation because the 

Supreme Court in  Cooper remanded to the Ninth  C i rcuit Court 

of Appeals rather than to the tria l  court . The reason 

g iven in Cooper was t hat " t he broad l ega l comparison " 

requ i red i n  determining the validity of  such an award was 

"more suited t o  the experti se of the appell ate court . u  2 3 1  

Perhaps anot her argument against pe rformi ng a de novo 

revi ew a t  t he tri al court leve l i s  t ha t  Coope r and Aken 

sought unif ormity of law through the change in standard of  

218 St. John v .  c;o isman, 799 So.2d 1 1 1 0, 1 1 1 6 (F l a . D ist .  Ct . App. 200 1 ) . 

229 Id. 

DO Id. at 1 l l  7, 

231 Id. n.2 . 
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revi ew . Tr i a l court dec i s ions on remi ttitur are unreport ed 

dec i s ions and t here fore those de c i sions would not 

cont r ibute d i rectly to devel oping a uni form body of law. 

Whatever the out come on t ri al court appl ication of the 

de novo standard of rev i ew, the Aken dec i s ion wi ll affect 

a t t orney strategies in t he new t rial and rernit titur 

processe s . De f ense attorneys wi l l  now have an incent ive to 

reque s t  a new tria l  or remi t t i tur unde r c l a i ms o f  bot h  

cons t i tut i onal and common law exces sivene s s  t o  max imi ze t he 

pos s i bi l i t i e s  o f  ge t t i ng the award reduc ed . 

F .  Judici a l  Review of Noneconomic Damages Awards 

Cooper and i t s  progeny address the excess ivenes s of 

civil pun itive damages . The Supreme Court ha s he ld tha t 

the constitutional law  of exces s ivene s s  of punit ive damage s  

i s  not rooted i n  the E i ghth  Amendment but i s  ins tead 

subj ect t o  an ana l ys i s under the Fourteenth Amendment Due 

Proc e ss Clause . 2 3 2 The E ighth  Amendment primarily l imit s 

damage s  t ha t  are a ssoc i a t ed with c rimina l  f i nes . 2 3 3  Courts 

ana log i zed puni t ive damages to crimi na l fine s with the 

thought tha t if t he damage s ,  like f i ne s, were too high then 

232 Browning-Ferris, 492 U . S .  at 262 . 

m The Eighth Ame ndment provides that, "Excessive bai l  shall no! be required, nor excessive fines 

imposed, nor cruel and unusual  punistunents inflicted." U .S .  CONST. amend. VI I I .  

66 



t he E ight h  Amendment was violated . The Court in Brown ing­

Ferri s rej ected the application of the E ighth Amendment i n  

this context . 234 If  the consti tut ional basis for 

restra i n ing exce ss ive punit ive damages was t he Ei ghth 

Amendment, the c i vil  app lication of "cons t i tut ional 

exce ss iveness " woul d  most li kely be limited t o  pun i t ive 

damages . The Fourteenth Amendment i s  not so grounded. One 

long-range implication is that t he Fourteenth Amendment may 

be used to attack awards of noneconomic damages other than 

punitives, such as pain and suf fering or los s of 

consortium . 2 3 s There may be a concerted attempt to 

cons t i tutionali ze all noneconom ic damages . If so , t he 

procedural due process cr i t eria est ablished for punitive 

damages are probably very s imilar to what would be required 

for other damage t ypes ; however, the subs tantive due 

proc e ss f actors that have evolved for puni t ives would not 

be us e ful i n  analyzing other noneconomic damages. The BMW 

factors have no applicab i lity to t hose t ypes of damages and 

court s would need to develop new sets of fact ors . The 

threshold i ssue t hat may keep such attacks at bay for other 

2.3-4 /d. 

l3S Recal l  that J ustice G insberg in her dissent in Cooper noted that ''[ o] ne mi I lion dol lars worth of pain and 

suffering does not exist as a • fact '  in the world any more or less than one mi l l ion dollars ' worth of mora l 

outrage." Cooper. 532 U.S .  at 446 .  
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noneconomic damage types is whether the damages, as decided 

by the j ury, are "facts " or "non - facts " for purpose s  of de 

novo reexamina tion . The Supreme Court i n  Cooper likened a 

jury ' s  decision on punitive damages to an  "opinion . " Given 

Aken ' s acceptance o f  this  dis tinction , f ede ral and s tate 

court s may now be forced to dif ferenti a te between j ury 

decisions that are based in "f act " f rom those t hat are 

" opi nion. " Facts wi ll be accorded deference whereas 

op i nions may be subj ect to cons t i tutional attack through de 

novo review . 

VI . CONCLUSION 

In conclusion, the New Mexi co Supreme Court in Aken v .  

P lains Electric hel d  that state appel l ate courts must apply 

a de novo s tandard of review when evaluating the 

const itutional excessiveness of punitive damages . I t  did 

so under a perceived mandate f rbm the Supreme Court of the 

United States in Cooper v . Leatherman . Wh i le it i s  unclear 

as to whether Cooper actual ly mandat ed state compl i ance , 

Aken compels New Mexico appellate court s to fol low that 

standard. 

A number of questions and impl i cations arise in  the 

wake of the Aken decision. While New Mexico j uries wi l l  

continue t o  play a role in determini ng the amount o f  a 
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pun i t ive damages award , the preservation of tha t decis ion 

i s  i n  j eopardy . Procedura l tools may be he lpful i n  

prot ecting the historical deference tha t New Mexico cour t s  

have given to such j ury deci sions. In addition , it may be 

neces sa ry to revis e t he uni form j ury ins t ruct ions to ensure 

that they provide adequate guidance on substantive due 

proces s . 

As a resul t  of t he A.ken dec ision , attorneys will 

challenge a puni t ive damages award as  being both 

constitutiona l ly excessive and exces s i ve under common law . 

State appel lat e courts w i l l  now be forced to grapple wi th a 

t wo-tiered review proce ss that could prove to be more 

burdensome than helpful . This t a sk is further complicated 

by the quas i - de novo approach defined in A.ken. The 

decision may also l ead to appli cation of a de novo standard 

of review for certa in  post-tr ial mot ions a t  t he trial court 

level. 

Lastly , with  i t s  differentiation between j ury 

decis i ons that are rendered based on f act as opposed t o  

opinion ,  Aken may have inadvertently opened the door i n  New 

Mexico for cons t itutiona l izing other types o f noneconomic 

damages . Thi s could pave t he way for evaluat ing the 

cons titut ional excess iveness of other damages such as pain 

and suf fering, re sult ing in furt her eros ion of the j ury ' s 
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f unc t ion  and changing the  ent i re l a ndscape of c ivi l 

damage s .  
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