-' NEW MEXICO LAW REVIEW

Volume 12
Issue 1 Winter 1982

Winter 1982

Civil Procedure

Ted Occhialino

Recommended Citation
Ted Occhialino, Civil Procedure, 12 N.M. L. Rev. 97 (1982).
Available at: https://digitalrepository.unm.edu/nmlr/vol12/iss1/4

This Article is brought to you for free and open access by The University of New Mexico School of Law. For more
information, please visit the New Mexico Law Review website: www.lawschool.unm.edu/nmlr


http://digitalrepository.unm.edu/nmlr
http://digitalrepository.unm.edu/nmlr
https://digitalrepository.unm.edu/nmlr/vol12
https://digitalrepository.unm.edu/nmlr/vol12/iss1
http://www.lawschool.unm.edu/nmlr

CIVIL PROCEDURE
MARIO E. OCCHIALINO*

INTRODUCTION

Changes in New Mexico civil procedure law during the Survey
year were varied and interesting. The changes reflect no general
trend, however, and are organized in this article according to the se-
quence followed in a single lawsuit. Issues on forum selection are
discussed first, for example, then pleadings, and on through appeals
and post-judgment motions. The final two sections concern develop-
ments in multiparty litigation, and a brief discussion of survey year
cases involving the statutes of limitation.

I. FORUM SELECTION

A. Subject Matter Jurisdiction

The Supreme Court of New Mexico has jealously guarded from
legislative encroachment what it perceives to be its inherent power
over matters affecting the internal workings of the courts.' In In re
Arnall,? the supreme court confirmed its commitment to this princi-
ple by narrowly construing a statute* which purports to require that
only one division within a district court can exercise jurisdiction over
certain actions affecting the parent-child relationship.

In Arnall, the maternal grandparents of an infant filed a petition
in the District Court of Bernalillo County seeking guardianship of
the minor. The mother of the child initially consented to the action.
When the court awarded guardianship to the father and not the
grandparents, the mother appealed. She claimed that the district
court lacked subject matter jurisdiction of the action because the leg-
islature had assigned exclusive original jurisdiction of such actions
to the children’s court division of the district court.® The mother

*Professor of Law, University of New Mexico School of Law.

1. See, e.g., Ammerman v. Hubbard Broadcasting, Inc., 89 N.M. 307, 551 P.2d 1354
(1976). The seminal decision is State v. Roy, 40 N.M. 397, 60 P.2d 646 (1936).

2. 94 N.M. 306, 610 P.2d 193 (1980).

3. N.M. Siat. Ann. §32-1-9(B) (Repl. Pamp. 1981) of the New Mexico Children’s Code pro-
vides: ‘“The [children’s court division of the district court] has exclusive original jurisdiction of
the following proceedings . . . (5) to determine the custody of or to appoint a custodian or a
guardian for a minor. . . .’

4. 94 N.M. at 307, 610 P.2d at 194. The statute the mother relied upon was N.M. Stat. Ann.
§32-1-9(B) (Repl. Pamp. 1981).
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argued that because the district court was not authorized to hear the
case, the court was without subject matter jurisdiction.?

The New Mexico Supreme Court disagreed. The court stated that
the subject matter jurisdiction of the district courts flows directly
from the state constitution and is not subject to limitation by the
legislature.® Therefore, the legislature did not have the power to con-
fine to a single division of the district court jurisdiction which the
constitution gives to all district courts without limitation. The
supreme court rejected the argument that the legislative action was
permissible because the legislature had not completely removed ju-
risdiction from the district court, but had merely allocated a portion
of the jurisdiction to a particular division. According to the supreme
court, it would be unconstitutional to allow the legislature to allocate
judicial power in this way: ‘“Though the district court as a whole still
retains ‘original jurisdiction’ over these matters, particular divisions
of the court would be left with a more limited jurisdiction. Such an
interference in the original jurisdiction of a court of general jurisdic-
tion is constitutionally impermissable.’’’

The statute at issue is designed to assign a certain class of cases to
a single court, which would develop the expertise necessary to handle
them.? The supreme court obliquely acknowledged the wisdom of
this goal,® but would not acquiesce in such an intrusion upon the in-
ternal workings of the court as the legislation entailed.

There is a solution to this dilemma. The district court should:

5. Because the mother challenged the subject matter jurisdiction of the district court, she
was permitted to raise the issue on appeal even though she did not raise the issue in the trial
court. See Chavez v. County of Valencia, 86 N.M. 205, 521 P.2d 1154 (1974); Barnett v. Cal
M, Inc., 79 N.M. 553, 445 P.2d 974 (1968); see also State ex rel. Evans v. Field, 27 N.M. 384,
201 P.2d 1059 (1921); N.M. R. Civ. P. 12(h)(3).

6. The New Mexico Constitution provides that the judicial power of the state shall be vested
in certain courts, including the district courts., N.M. Const. art. 6, §1. Another provision
grants broad subject matter jurisdiction to the district courts: *‘The district court shall have
original jurisdiction in all matters and causes not excepted in this constitution, and such juris-
diction of special cases and proceedings as may be conferred by law.”” N.M. Const. art. 6, §13.

7. 94 N.M. 306, 308, 610 P.2d 193, 195 (1980). The court did not actually hold the statute
unconstitutional. Instead, it construed the statutory language to mean that the children’s court
division was not given exclusive original jurisdiction. 94 N.M. at 308, 610 P.2d at 195. It is
doubtful that frictions which flow from such separation of powers battles are diminished by
this holding. The court, however, is committed to the notion that interpreting a statute to mean
what it does not say is preferable to declaring the statute unconstitutional. See, e.g., State ex
rel. Norvell v. Credit Bureau of Albuquerque, Inc., 85 N.M. 521, 529, 514 P.2d 40, 48 (1973).
The preference for liberal construction instead of a declaration of unconstitutionality has a
long history in New Mexico. See, e.g., Codlin v. Kohlhousen, 9 N.M. 565, 58 P. 499 (1899),
appeal dismissed, 181 U.S. 151 (1899).

8. See N.M. Stat. Ann. §§32-1-1 to 32-6-3 (Repl. Pamp. 1981).

9. 94 N.M. at 308, 610 P.2d at 195; see generally N.M. Stat. Ann. §32-1-2 (Repl. Pamp.
1981).
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adopt a court rule'® providing that matters within the scope of the
Children’s Code will be transferred automatically to the children’s
division of the district court when such actions are filed initially in
the district court. In this way, the court can accomplish the legisla-
tive goal, demonstrate the judiciary’s willingness to cooperate with
the legislature, and illustrate the appropriate means for avoiding
separation of powers battles of the type presented in Arnall."!

In Spray v. City of Albuquerque,'® the city argued before the su-
preme court that its sovereign immunity protected it from liability
for the contract claims asserted by the plaintiff in the trial court. The
city had not raised the defense at trial. Nonetheless, the supreme
court permitted the argument to be presented because ‘‘the issue of
governmental immunity is jurisdictional in nature and . . . may be
raised at any time during the proceedings.’’'?

Governmental immunity has been considered a jurisdictional
question in contract actions, and has been permitted to be raised at
any time.'* This may no longer be wise, however, given the great
number of claims now asserted under the State Tort Claims Act.'* If
governmental immunity may be raised at any time, the sovereign im-
munity defense is exempt from the general requirement that alleged
errors must be presented to the trial court if they are to be preserved
for appellate review.'® Such an exemption seems open to abuse.
Many of the substantive issues presented in a typical state tort claims
action can be framed in terms of whether the state has waived immu-
nity under the circumstances presented.'” To permit parties to raise

10. District courts are authorized to promulgate local rules of court. N.M. R. Civ. P. 83.

11. The need for cooperation between the legislature and the court is clear to the legislature.
One section of the Children’s Code calls upon the supreme court to promulgate rules of pro-
cedure to implement the Code. N.M. Stat. Ann. §32-1-4(C) (Repl. Pamp. 1981). Unfortu-
nately, the tone and language of the provision is not conciliatory. 1t declares that the supreme
court “‘shall’’ adopt implementing procedures, but only those ‘‘not in conflict’’ with the Code.
id.

12. 94 N.M. 199, 608 P.2d 511 (1980).

13. Id. at 201, 608 P.2d at 513; see note S supra.

14. E.g., State exrel. Evans v. Field, 27 N.M. 384, 201 P. 1059 (1921).

15. The State Tort Claims Act is codified in N.M. Stat. Ann. §§41-4-1 to -29 (Supp. 1981).

16. N.M. R. Civ. App. 11. The rule incorporates an exception for jurisdictional issues and
contains additional exceptions as well. Id.

17. The Tort Claims Act reaffirms the common law principle of sovereign immunity, N.M.
Stat. Ann. §41-4-4 (Cum. Supp. 1981), and then provides a series of exceptions to that im-
munity. Most litigation arising under the Tort Claims Act concerns the question whether the
conduct the government engaged in comes within the statutory exceptions. E.g., Methola v.
County of Eddy, 95 N.M. 329, 622 P.2d 234 (1980); City of Albuquerque v. Redding, 93 N.M.
757, 605 P.2d 1156 (1980); Moore v. State, 95 N.M. 300, 621 P.2d 517 (Ct, App. 1980). In such
cases, the issue is one of sovereign immunity and, under the ruling in Spray, can be raised for
the first time on appeal.
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such questions for the first time before the court of appeals'® would
encourage dilatory tactics, reward poor preparation, and prevent the
appellate court from benefitting from the district court judge’s views
on the immunity question. These evils can be avoided by treating the
immunity question as one of substance rather than of jurisdiction, at
least for the purpose of determining whether the defense can be pre-
sented for the first time on appeal.'®

B. Personal Jurisdiction

As first-year law students quickly realize, the permissible scope of
a state’s exercise of in personam jurisdiction is not clearly defined.
The ““minimum contacts/fairness’’ test established by the United
States Supreme Court in 19452° provides little practical guidance.
Periodically, the Supreme Court attempts to refine the constitutional
test,?! but with little success. Fact patterns continue to arise with
small but significant differences. Therefore, the outcome of an in
personam jurisdiction question cannot be easily predicted by refer-
ence to the constitutional standard.

Decisions by both the United States Supreme Court and the New
Mexico Court of Appeals illustrate the indefiniteness of the due pro-
cess limitation on the states’ long-arm jurisdiction statutes. In
World-Wide Volkswagen Corp. v. Woodson,?* the United States
Supreme Court held that an Oklahoma long-arm statute couid not
be interpreted to permit an Oklahoma court to assert jurisdiction
over a distributor and the retail dealer of an automobile sold on the
East Coast, even though defects in the automobile caused an acci-
dent and injuries in Oklahoma. The Supreme Court emphasized that
the “‘minimum contacts/fairness’’ test serves not only to protect de-
fendants from the burdens of litigating in an inconvenient forum,

18. The State Tort Claims Act provides that ‘‘[a]ppeals may be taken as provided by law.”’
N.M. Stat. Ann. §41-4-18(A) (Cum. Supp. 1981). Because all claims arising under the Act are
tort claims, see N.M. Stat. Ann. §41-4-4(A) (Cum. Supp. 1981), the court of appeals and not
the supreme court has jurisdiction to hear the appeal. N.M. Stat. Ann. §34-5-8(A) (Repl.
Pamp. 1981).

19. The New Mexico Supreme Court removed any theoretical objections to this change in
Hicks v. State. 88 N.M., 588, 544 P.2d 1153 (1975). In Hicks, the court abolished the common
law doctrine of sovereign immunity, which was grounded on a theory that courts did not have
jurisdiction to hear cases in which the government was sued. Even though the legislature later
re-enacted sovereign immunity, see note 15 supra, it did not, at least explicitly, re-enact that
common law ground for the doctrine. Therefore, the jurisdictional analysis may be considered
to have been implicitly abolished in Hicks. As the policy of judicial economy argues against
this jurisdictional analysis, it should be expressly abolished as well.

20. International Shoe Co. v. Washington, 326 U.S. 310 (1945). )

21. See, e.g., Kulko v. Cal. Superior Court, 436 U.S. 84 (1978); Hanson v. Denckla, 357
U.S. 235 (1958).

22. 444 U.S. 286 (1980).
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but also ‘‘acts to ensure that the States, through their courts, do not
reach out beyond the limits imposed on them by their status as co-
equal sovereigns in a federal system.’’?* Thus, long-arm jurisdiction
must henceforth be considered in light of one state’s right to be free
from encroachment of its interests by the courts of a sister state. The
Court offered no guidance, however, as to the application of this
state sovereignty aspect of the due process test. Instead, the Court
focused upon the relationship between the defendants and the Okla-
homa forum. The Court found no evidence that defendants made or
solicited sales in Oklahoma, performed services there, or in any way
sought “‘to serve the Oklahoma market.”’?* The Court concluded
that the sale of the automobile in New York to a New York resident
who was later injured in Oklahoma was not sufficient to permit Ok-
lahoma to assert in personam jurisdiction over defendants. The state
argued that jurisdiction should exist because it was foreseeable that
defendants’ conduct in New York could have consequences in Okla-
homa. The Court responded that mere foreseeability of extra-terri-
torial consequences was not germane to the constitutional analysis.
The Court attempted to define the type of foreseeability which
would be relevant: ‘“This is not to say, of course, that foreseeability
is wholly irrelevant. But the foreseeability that is critical . . . is
that the defendant’s conduct and connection with the forum State
are such that he should reasonably anticipate being haled into court
there.”’*

The Woodson decision places constraints upon the expansion of a
state’s long-arm jurisdiction. The influence of the decision has al-
ready been felt in New Mexico. Tarango v. Pastrana,*® for example,
seems to limit the scope of the New Mexico long-arm statute. In Ta-
rango, a New Mexico woman went to El Paso where a Texas physi-
cian performed a tubal ligation upon her. The operation was unsuc-
cessful, and the woman became pregnant after her return to New
Mexico. The woman filed a malpractice action against the treating
physician in New Mexico district court. The district court concluded
that in personam jurisdiction was lacking, and the woman appealed.

The court of appeals cited Woodson, although it chose a different
reasoning process to reach the conclusion that an exercise of jurisdic-

23. Id. at 292.

24. Id. at 295.

25. Id. at 297. It is difficult to see how this kind of foreseeability is distinguishable from the
type of foreseeability that the state urged. If a defendant could reasonably foresee the possibil-
ity of a car accident in Oklahoma, surely he could foresee the possibility of being hailed into
court there, at least prior to the decision in Woodson. See, e.g., Gray v. American Radiator &
Standard Sanitary Corp., 22 Ill. 2d 432, 176 N.E.2d 761 (1961).

26. 94 N.M. 727, 616 P.2d 440 (Ct. App. 1980).
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tion over the Texas physician would be impermissible. The court ap-
plied a two-part analysis: (1) the long-arm statute must authorize the
assertion of jurisdiction in light of the facts presented, and (2) if the
terms of the statute have been met, jurisdiction exists only if it would
not violate the constitutional constraints imposed by the due process
clause to assert jurisdiction in light of the facts presented.?’

The court held that the first requirement of the test was met. The
New Mexico long-arm statute authorizes the assertion of jurisdiction
if a defendant has engaged in either the ‘‘transaction of any busi-
ness’’ or the ‘‘commission of a tortious act’’ in New Mexico.*® The
mailing of bills to the New Mexico resident, the court concluded, did
not constitute the ‘‘transaction of any business’’ in New Mexico.?’
The court concluded, however, that the physician’s conduct consti-
tuted the commission of a tortious act in New Mexico even though
the act of malpractice was performed in Texas. The court noted that
it was only when the negligent act resulted in the ‘‘injury”’ of preg-
nancy that the act became tortious.’® The pregnancy occurred in
New Mexico. Therefore, the tortious act was committed in New
Mexico.

The constitutional test still had to be applied, however. The court
of appeals did not analyze the constitutional question in light of
Woodson, but relied upon earlier precedent.?! The court accepted as
controlling two pre-Woodson cases from other jurisdictions which
had concluded that physicians were not subject to in personam juris-
diction when their negligent acts committed elsewhere cause harm to
the patients in the forum state.*? The court held that the defendant’s

27. Id. at 728, 616 P.2d at 441.

28. N.M. Stat. Ann. §38-1-16(A) (1978).

29. 94 N.M. at 728, 616 P.2d at 441. This conclusion is consistent with determinations made
in analogous situations by the United States Supreme Court, e.g., Hanson v. Denckla, 357
U.S. 235 (1958) (correspondence with domiciliary of forum not sufficient contact), and by New
Mexico’s courts. E.g., Telephonic, Inc. v. Rosenblum, 88 N.M. 532, 543 P.2d 825 (1975)
(mailing signed contract into New Mexico is not a transaction of business); Diamond A Cattle
Co. v. Broadbent, 84 N.M. 469, 505 P.2d 64 (1973) (mailing payments on a contract into New
Mexico is not a transaction of business).

30. 94 N.M. at 728, 616 P.2d at 441. The position that the tortious act occurs where the
harm occurs and not where the act of negligence is performed was adopted in the leading Illi-
nois case of Gray v. American Radiator & Standard Sanitary Corp., 22'I1l. 2d 432, 176 N.E.2d
761 (1961). Because New Mexico’s long-arm statute is based upon that of Illinois, New Mexico
courts give special deference to the interpretation of the 1llinois statute provided by the Illinois
courts. Melfi v. Goodman, 69 N.M. 488, 368 P.2d 582 (1962); see Smith v. Meadows, 56 N.M.
242,242 P.2d 106 (1952).

31. The court of appeals quoted from Hanson v. Denckla, 357 U.S. 235 (1958), decided
twenty-two years before Woodson, and merely referred to Woodson in passing. 94 N.M. at
729, 616 P.2d at 442.

32. Wright v. Yackley, 459 F.2d 287 (9th Cir. 1972); Gelineau v. New York University Hos-
pital, 375 F. Supp. 661 (D.N.J. 1974).
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contacts with New Mexico were insufficient to satisfy due process.
Therefore the New Mexico long-arm statute could not be applied
and personal jurisdiction over the Texas doctor was lacking.**

The court’s conclusion in Tarango cannot be faulted. Nor is it im-
proper that the New Mexico Court of Appeals sought guidance from
other courts on the question of a physician’s amenability to jurisdic-
tion in the courts of states other than the one in which he practices.
The Tarango court, however, passed up an opportunity to clarify a
confused-area of the law. By declining to engage in a careful analysis
of the standards set forth in Woodson, the court of appeals dimin-
ished the value of the Tarango case as useful precedent.**

C. Venue

The venue statutes allocate judicial business among the counties
within the state.’* Though the venue provisions are relatively clear,
cases decided this year demonstrate that questions of interpretation
can still arise. Further, two cases show how attorneys can shape liti-
gation in such a way as to obtain a venue favorable to their lawsuits.

A New Mexico statute provides that ‘‘when lands or any interest in
lands are the object of any suit’’ the action shall be brought in the
county where the land is located.* In Rito Cebolla Investments, Ltd.
v. Golden West Land Corp.,*" one corporation sued another for
damages arising out of alleged misrepresentations in the course of
the sale of land. Suit was instituted in district court in Mora County,
where the land was located. Mora County lacked any other affiliat-

33. 94 N.M. at 730, 616 P.2d at 443.

34. Under Tarango, New Mexico citizens who receive medical treatment in Texas can expect
that they will be obligated to initiate malpractice actions in Texas courts, with the resulting in-
convenience. New Mexicans who go to Mexico for medical and dental treatment may face even
more inconvenience. They are condemned by the Tarango decision not only to litigate in a
foreign forum, but in a forum with fundamentally different substantive and procedural law.
To the extent that Mexican health care providers solicit business in New Mexico, however,
Tarango may be distinguishable. See Gelineau v. New York University Hospital, 375 F. Supp.
661 (D.N.J. 1974) (jurisdiction may exist when patient was solicited to travel elsewhere to
receive professional services).

35. New Mexico’s district courts are divided into judicial districts. N.M. Stat. Ann. §34-6-1
(Repl. Pamp. 1981). Some districts encompass only a single county. E.g., Bernalillo County
alone constitutes Second Judicial District, N.M. Stat. Ann. § 34-6-1(B) (Repl. Pamp. 1981).
Other districts may include several counties. E.g., the counties of Socorro, Torrance, Sierra
and Catron are within the Seventh Judicial District, N.M. Stat. Ann. § 34-6-1(G) (Repl. Pamp.
1981).

The general venue statutes do not follow judicial district boundaries. Judicial business is al-
located by county, not by judicial district. N.M. Stat. Ann. §§38-3-1 to -11 (Supp. 1981). If a
change of venue is sought, however, special rules apply if the proposed alternative site is in a
different judicial district. N.M. Stat. Ann. § 38-3-3(B) (1978).

36. N.M. Stat. Ann. §38-3-1(D)(1) (Supp. 1981).

37. 94 N.M. 121, 607 P.2d 659 (Ct. App. 1980).
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ing circumstances to the transaction.*® The court of appeals affirmed
the trial court’s decision dismissing the case for improper venue. The
court concluded that the fact that land was the subject of the con-
tract did not alone trigger the statute laying venue at the situs of the
realty. Because the action was for damages and did ‘‘not affect the
title to, or ownership of, the property,’’* the real property-venue
statute was inapplicable and the general venue statute controlled.*°
This holding allows a plaintiff power over venue. To the extent
that a plaintiff in a breach of contract action involving land has a
choice of remedies, including specific performance and damages, it
is within his power to create or destroy venue at the situs of the land.
If plaintiff asks for specific performance or recission, only the
county in which the land is located is a proper venue for the action.
In Jacobs v. Stratton,*' a professor at Eastern New Mexico Uni-
versity in Portales filed an action in state district court in Santa Fe
alleging that the Board of Regents of the University, the individual
members of the Board, and other officials had violated his civil
rights. The supreme court rejected the argument that the applicable
venue statute required that ‘‘state officers’’ be sued only in the
county where their offices are located.*? Instead, the court inter-
preted the statute to permit such actions to be brought at the state
capitol in Santa Fe County, even when the officials have no office in
Santa Fe.*’ Jacobs indicates that persons who file civil rights claims
in state court can create venue in Santa Fe no matter where the illegal
conduct occurred. Plaintiff need only include among the defendants
supervisory personnel‘* who qualify as state officers for purposes of

38. Both corporations were incorporated in New Mexico and had their principal places of
business in Bernalillo County. The contract of sale was entered into in Bernalillo County and
was to have been performed there. 94 N.M. at 123, 607 P.2d at 661.

39. Id.

40. The general venue statute for transitory action is contained in N.M. Stat. Ann. §38-3-
1(A) (Supp. 1981).

41. 94 N.M. 665, 615 P.2d 982 (1980).

42. At the time the issue was litigated, the applicable venue statue provided that “‘suits
against any state officers as such shall be brought in the court of the county wherein their of-
fices are located, at the capital and not elsewhere.”” N.M. Stat. Ann. § 38-3-1(G) (1978).

43. 94 N.M. at 667, 615 P.2d at 984. The venue statute appears to provide an alternative
venue where the offices of the state official are located in a county other than Santa Fe, but the
issue has never been presented to the court for determination. Cf. Jones v. New Mexico State
Highway Dep’t, 92 N.M. 671, 593 P.2d 1074 (1979) (where only office of official is in Santa
Fe, only Santa Fe County is proper venue); State ex rel. Bureau of Revenue v. MacPherson, 79
N.M. 272, 442 P.2d 584 (1968) (situs of branch office of agency with main office in Santa Fe
not proper venue); State ex rel. State Highway Comm’n v. Quesenberry, 74 N.M. 30, 390 P.2d
273 (1964) (legislature intended that actions against state officers be brought in Santa Fe and
not elsewhere).

44. Supervisory personnel can be held liable for civil rights violations committed by persons
under their authority. The doctrine of respondeat superior is not a sufficient basis for imposing
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the venue statute.** Shortly after Jacobs was decided, the legislature
amended the venue statute to require that ‘‘suits against the officers
or employees of a state educational institution’’ shall be brought
only in the county where the plaintiff resides or the county ‘‘in which
the principal office of the state educational institution is located.’’*¢

In Santa Fe National Bank v. Galt,*’ the court rejected an asser-
tion that a claimant on an insurance policy had improperly ap-
pointed a conservator in order to obtain a favorable venue for trial.
In Galt, an Eddy County infant was harmed by the alleged malprac-
tice of a physician from Eddy County. A bank located in Santa Fe
was chosen as conservator of the minor.*® The conservator then filed
suit in district court in Santa Fe County. In the district court, defen-
dant successfully challenged the Santa Fe venue.*® The court of ap-
peals reversed, holding that if a conservator is validly appointed, the
general venue statutes apply. The court indicated that the burden
was on the defendant to prove that the conservatorship proceeding
was improper, or that it was a ‘“‘sham’’ in that it ‘‘was obtained
solely to establish a Santa Fe County venue.’’*® Absent such proof,
the court found that venue of the transitory action was proper in the
county in which the conservator resided. '

liability. See Monell v. New York Dep’t of Social Servs., 436 U.S. 658 (1978); Kite v. Kelley,
546 F.2d 334 (10th Cir. 1976). However, allegations that supervisory personnel either failed to
adequately train subordinates or, knowing of past misconduct, failed to act to prevent subordi-
nates from continuing to act impermissibly, is sufficient to state a cause of action. See,
McLelland v. Facteau, 610 F.2d 693 (10th Cir. 1979).

45. For cases defining ‘‘state officers” for purposes of the venue statute, see State ex rel.
Bureau of Revenue v. MacPherson, 79 N.M. 272, 442 P.2d 584 (1968); Tudesque v. New Mex-
ico St. Bd. of Barber Examiners, 65 N.M. 42, 331 P.2d 1104 (1958).

46. N.M. Stat. Ann. §38-3-1(G) (Supp. 1981).

47. 94 N.M. 111, 607 P.2d 649 (Ct. App. 1979), cert. denied, 94 N.M. 628, 614 P.2d 545
(1979).

48. Conservator proceedings are controlled by N.M. Stat. Ann. §§45-5-401 to -432 (1978).

49. The district court rested its decision on an interpretation of the scope of a venue provi-
sion contained in the statutes dealing with conservators. The statute provides that venue “‘for
proceedings under”’ the conservatorship statute is to be laid in the district ‘‘where the person to
be protected resides.’” N.M. Stat. Ann. §45-5-403 (1978). The district court concluded that the
statute determined not only the situs of the original conservatorship proceeding, but also the
venue of all actions brought by the conservator. Santa Fe Nat’l Bank v. Galt, 94 N.M. 111,
113, 607 P.2d 649, 651 (Ct. App. 1979), cert. denied, 94 N.M. 628, 614 P.2d 545 (1979).

The court of appeals rejected this reasoning. It held that the venue statute relied on by the
district court was limited to proceedings dealing with the appointment of the conservator. 94
N.M. at 115, 607 P.2d at 653. Once the conservator is appointed, the conservator is authorized
by statute to prosecute or defend actions anywhere. N.M. Stat. Ann. §45-5-432(C)(24) (1978).
The general venue provisions control the determination of the proper situs of such suits. 94
N.M. at 115, 607 P.2d at 653.

50. 94 N.M. at 113, 607 P.2d at 651.

51. The court of appeals also suggested that proof that there was ‘‘noncompliance with stat-
utory provisions’’ governing the conservatorship proceedings might also preclude the use of
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The court of appeals conceded that permitting the residence of the
conservator to determine venue would open the door for forum-
shopping by the selection of a conservator residing where venue was
desired.*? By narrowly construing the scope of permissible collateral
attack on the validity of the appointment proceedings, the court may
have encouraged the use of conservatorship appointments as a
means for manipulating the forum-selection process. The court
stated that the elimination of such undesirable ramifications is the
function of the legislature rather than the court.*?

D. Forum Non Conveniens

The doctrine of forum non conveniens is used to solve the problem
which arises when jurisdiction and venue requirements are techni-
cally met in the chosen court but there exists a more appropriate
forum in a foreign jurisdiction.’* Application of the doctrine of
forum non conveniens results in the dismissal without prejudice of
the case in the initially chosen forum, with the expectation that the

the conservator’s residence as a basis for venue in subsequent litigation. /d. The court of ap-
peals declined to decide whether collateral attacks upon the validity of the conservatorship pro-
ceeding could be raised in the context of a venue challenge to a suit subsequently brought by
the conservator: *‘We do not reach the ‘standing’ question; that is, we do not consider whether
defendants could make a collateral attack, but consider the sufficiency of the attack made.”’ 94
N.M. at 114, 607 P.2d at 652.

The court of appeals went on to state that if a collateral attack on the conservatorship pro-
ceeding is permitted in the subsequent suit, the deficiency in the conservatorship proceeding
must appear on the face of the record of the earlier proceeding. Id. See McDonald v. Padilla,
53 N.M. 116, 202 P.2d 970 (1948).

52. The county of residence of the plaintiff or the defendant is a proper venue for the trial of
transitory actions. N.M. Stat. Ann. §38-3-1(A) (Supp. 1981). The decision in Galt assumes
that the conservator, and not the protected minor, is the party to the suit for purposes of apply-
ing the venue statute.

53. The courts have never challenged the preeminence of the legislature in determining
venue. Why this arguably procedural issue is not within the exclusive domain of the judiciary is
not apparent. See Ammerman v. Hubbard Broadcasting, Inc., 89 N.M. 307, 551 P.2d 1354
(1976); State v. Roy, 40 N.M. 397, 60 P.2d 646 (1936).

54. A change of venue can be obtained when the movant establishes that he cannot obtain a
fair trial in the county in which the case is pending for ‘‘any . . . cause. . . .”” N.M. Stat.
Ann. §38-3-3(A)(2)(d) (1978). Presumably, if the litigant demonstrates that the chosen forum
is inconvenient because of its distance from sources of evidence or is too far for attorneys and
witnesses to travel, a change of venue could be granted. See Fitzgerald v. Texaco, Inc., 521
F.2d 448 (2d Cir. 1975).

Once the motion is made and accompanied by an affidavit of the objecting party as required,
N.M. Stat. Ann. §38-3-3(A)}(2) (1978), the court must grant the motion unless the judge
chooses to require the presentation of evidence in support of the motion. State v. Fernandez,
56 N.M. 689, 248 P.2d 679 (1952); See N.M. Stat. Ann. §38-3-5 (1978) (Judge authorized to
hold evidentiary hearing). If a hearing is held, the court need not grant the motion unless the
movant establishes the truth of the allegation made in the affidavit. State v. Turner, 90 N.M.
79, 559 P.2d 1206 (Ct. App. 1976), cert. denied, 90 N.M. 9, 558 P.2d 621 (1979). Change of
venue motions cannot be used where the more appropriate forum is in a foreign jurisdiction.
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action will be refiled in the more appropriate forum. This year, in
Buckner v. Buckner,’® the New Mexico Supreme Court unequivo-
cally adopted the doctrine of forum non conveniens and discussed its
content and application.*® In Buckner, the supreme court reversed a
district court decision dismissing an action for divorce on the ground
of forum non conveniens. Although the court held that the doctrine
was applicable in New Mexico, the court found that the requisites
for its application had not been established in the record in
Buckner.*’

The essential prerequisite to the application of the doctrine is the
existence of an alternative forum which is able to hear and determine
the matter.*® If this requirement is met,*® the court has the power to

55. 95 N.M. 337, 622 P.2d 242 (1981). For a discussion of the effect of the Buckner case on
domestic relations law, see Kelsey & Montoya, Domestic Relations, 12 N.M. L. Rev. 325
(1982).

56. Dictum in Torres v. Gamble, 75 N.M. 741, 410 P.2d 959 (1966), acknowledged the exis-
tence of the doctrine. Id. at 744, 410 P.2d at 961. Torres, however, was decided on other
grounds. McLam v. McLam, 85 N.M. 196, 510 P.2d 914 (1973), upheld a dismissal by the trial
court of counterclaims filed by a defendant. The trial court applied the doctrine of forum non
conveniens. The McLam opinion rests in part on the possibility that the court lacked subject
matter jurisdiction over the counterclaim because it would have involved issues of title to land
located in another state. /d. at 198, 510 P.2d at 916.

57. The supreme court concluded that *‘the balance seems to be equally struck’’ between the
forum and the alternative suggested by defendant. The court concluded that in such circum-
stances, plaintiff’s choice of forum should not be disturbed. 95 N.M. at 340, 622 P.2d at 245.

58. Id. at 339, 622 P.2d at 244; Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947) (*‘[1]t
presupposes at least two forums in which the defendant is amenable to process.’’); Restatement
(Second) Conflict of Laws § 84, Comment ¢ (1971) (*‘{T]he suit will be entertained no matter
how inappropriate the forum may be if defendant cannot be subjected to jurisdiction in other
states.””).

Because most actions are transitory and can be brought in any jurisdiction, the problem of
finding an alternative forum is usually an issue of personal jurisdiction rather than subject
matter jurisdiction. Even if defendant is amenable to personal jurisdiction in only one forum,
however, he might ‘‘create’” an alternative forum by stipulating to waive the claim of lack of
personal jurisdiction if sued in the alternative forum. Bur see Hoffman v. Blaski, 363 U.S. 335
(1960) (stipulation of defendant insufficient basis for transfer pursuant to 28 U.S.C. §1404
(1976).

The alternative forum may also be unavailable because the statute of limitations for filing an
action there has run by the time the court in the forum where the action is commenced is asked
to dismiss on forum non conveniens grounds. Here too, the defendant may be able to “‘create’
the alternative forum by stipulating that he will not raise the defense of the statute of limita-
tions, at least where the limitation statute does not destroy the cause of action, but merely pro-
vides an affirmative defense. See Bournias v. Atlantic Maritime Co., 220 F.2d 152 (2nd Cir.
1955) (distinguishing limitation as either part of cause of action or affirmative defense). More-
over, if the alternative forum has a statute such as New Mexico’s which authorizes a party to
file a second lawsuit anytime within six months of the dismissal of an action without prejudice
even if the statute of limitations would have otherwise run, N.M. Stat. Ann. §37-1-14 (1978),
the statute of limitations problem would not be a bar to finding that the alternative forum was
available.

59. In Buckner, the supreme court suggested, although it did not rely on the analysis, that
the alternative forum proposed by the defendant might lack subject matter jurisdiction to grant
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apply the doctrine. Thereafter ‘‘the use of the doctrine rests largely
in the discretion of the court.’’¢® Quoting liberally from the leading
United States Supreme Court opinion on forum non conveniens,®'
the court emphasized that convincing evidence of the superiority of
the alternative forum must be established before the doctrine is ap-
plied and the case is dismissed: ‘‘[U]nless the balance is strongly in
favor of the defendant, the plaintiff’s choice of forum should rarely
be disturbed.’’¢? Factors to be considered in determining whether the
request should be granted include relative ease of access to sources of
proof,® the enforceability of a judgment if one is obtained,* com-
parison of the expense involved in litigation in each forum,* and
‘“all other problems that make trial of a case easy, expeditious and
inexpensive.’’*®

a divorce on the ground of incompatibility, which was the ground asserted by the plaintiff in
his complaint. 95 N.M. at 339, 622 P.2d at 244. The argument is not persuasive. The alter-
native forum clearly had jurisdiction to grant a divorce to the Buckners. Whether a substantive
ground for divorce existed in the alternative forum is not a question of jurisdiction, but of sub-
stance.

60. 95 N.M. at 338, 622 P.2d at 243. :

61. Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). Federal courts seldom apply the common
law doctrine of forum non conveniens any more. After Gilbert was decided, a federal statute
was adopted which authorizes a federal court to transfer a case to any other federal district
court where it could have been brought when it is in the interest of justice to do so. 28 U.S.C.
§1404(a) (1976).

Because transfer of the case is less drastic a remedy than dismissal, the statute is generally ac-
corded a more liberal interpretation than the commeon law doctrine of forum non conveniens.
See, e.g., American Standard, Inc. v. Bendix Corp., 487 F. Supp. 254 (D.C. Mo. 1980); Hess
v. Gray, 85 F.R.D. 15 (D.C. Ill. 1979).

62. 95 N.M. at 939, 622 P.2d at 244. The language is from Gulf Oil Corp. v. Gilbert, 330
U.S. 501, 508 (1947), but is quoted with approval by the New Mexico Supreme Court in Buck-
ner. The Restatement position is the same: *“[S}ince it is for the plaintiff to choose the place of
the suit, his choice of a forum should not be disturbed except for weighty reasons. . . .”” Re-
statement (Second) of Conflict of Laws § 84, Comment ¢ (1971).

63. 95 N.M. at 939, 622 P.2d at 244. For all of these factors, the court quoted with approval
from the opinion in Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947), which included among
the factors relevant to this issue, ‘‘availability of compulsory process for attendance of unwill-
ing, and the cost of obtaining attendance of willing witnesses; possibility of view of premises, if
view would be appropriate to the action. . . .”’ Id.

In addition to the factors quoted by the court in Buckner, the opinion in Gilbert recognizes
the significance of public interest consideration including administrative difficulties, com-
parative congestion of dockets, the burden of jury duty imposed on communities with little re-
lationship to the litigation and the interest of deciding local controversies when public interest
is greatest. 330 U.S. at 507-08.

64. 95 N.M. at 939, 622 P.2d at 244. This factor was important in the New Mexico case of
McLam v. McLam, 85 N.M. 196, 510 P.2d 914 (1973). Fear that a New Mexico judgment pur-
porting to affect title to realty might not receive full faith and credit at the situs of the land
weighed heavily on the court’s determination to dismiss the New Mexico action.

65. 95 N.M. at 940, 622 P.2d at 245.

66. 95 N.M. at 939, 622 P.2d at 244. In Buckner, the court also cited with approval Hem-
melgarn v. Boeing Co., 106 Cal. App. 3d 576, 165 Cal. Rptr. 190 (1980), which the supreme
court of New Mexico noted contains ‘‘a rather exhaustive list of considerations that might in-
fluence the decision on the issue of change of forum.” 95 N.M. at 939, 622 P.2d at 244,
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Forum non conveniens is now firmly entrenched in New Mexico as
a tool available to prevent a litigant from forcing trial in a techni-
cally acceptable, but inconvenient, forum. The doctrine should have
little application when the alternative forum is another New Mexico
court in a different county because the less drastic remedy of a
change of venue is usually adequate to correct the problem.¢” If the
preferred alternative forum is a fedeal court or the court of another
state, the doctrine will apply and should prove useful to control egre-
gious examples of forum-shopping.¢®

E. Notice

The Survey year saw a change in the federal rules with respect to
service of process. Until last year, service of process in federal ac-
tions could only be made by a United States marshal or by someone
specially appointed by the court for the purpose of serving process.**
Federal Rule 4(c) has been amended to permit federal process to be
served by any person authorized by state law without the necessity of
first obtaining a special appointment.’ This means that the New

67. N.M. Stat. Ann. §38-3-3 (1978). See note 54 supra. Where two New Mexico courts have
concurrent jurisdiction, the applicability of the doctrine of forum non conveniens, as opposed
to change of venue, may be appropriate. See, e.g., N.M. Stat. Ann. §45-1-302.1 (1978). The
doctrine should apply where the two courts are in the same county, but the court chosen by the
plaintiff is much less convenient than the alternative forum having concurrent jurisdiction. The
change of venue statute is inapplicable because it applies only to transfers between counties and
not to transfers between different courts in the same county. N.M. Stat. Ann. §38-3-3 (1978).
Forum non conveniens is the only remedy available in such cases.

Other jurisdictions have statutory mechanisms for transferring the case from one court level
to another. E.g., N.Y. Dom. Rel. Law § 251 (McKinney 1977). New Mexico lacks such a trans-
fer mechanism.

68. Perhaps the most common form of forum shopping—child snatching by a noncustodial
parent in order to obtain a sympathetic forum in which to seek a change of custody—has been
at least hampered by the enactment of recent federal (28 U.S.C. § 1938A (Supp. 111 1979)) and
state legislation (N.M. Stat. Ann. §§40-10-1 to -24 (Cum. Supp. 1981)) (Child Custody Juris-
diction Act).

69. Fed. R. Civ. P. 4(c) (pre-1980 amendment). Ambiguities existed which made it unclear
whether persons other than the federal marshal could serve federal process. Fed. R. Civ. P.
4(d)(7) provides that in certain cases, ‘‘it is also sufficient if the summons and complaint are
served . . . in the manner prescribed by the law of the state” where the federal court is
located. Id. In addition, Rule 4(e) authorizes service ‘‘under the circumstances and in the man-
ner prescribed’’ by state law when service is made outside the state where the federal court is
situated. /d. Whether the mdnate in Rule 4(c) that a marshal or specially appointed person
must serve federal process was modified by the references to state law was thus unclear.

In Veeck v. Commodity Enterprises, Inc., 487 F.2d 423 (9th Cir. 1973), the court ruled that
the mandate of Rule 4(c) superseded the provision of Rule 4(e), and set aside a default judg-
ment because the process server was neither a federal marshal nor specifically apointed by the
court. Id. at 425. See also United States v. St. Paul Mercury Ins. Co., 361 F.2d 838 (5th Cir.
1966) (writ of garnishment must be served by marshal or person specially appointed).

70. Fed. R. Civ. P. 4. The rule provides that service is proper if it is authorized by either the
law of the state in which the federal action is filed or the state where service is actually made.
Fed. R. Civ. P. 4(c).
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Mexico practice which, with some exceptions, permits any person
over the age of eighteen who is not a party to the action to serve pro-
cess, will now be applicable in the federal courts as well.”" The
change may not make a practical difference, however. The federal
marshal has not been displaced: ‘“The marshal continues to be the
obvious, always effective officer for service of process.’’”

In Hubbard v. Howell,”* the New Mexico Supreme Court consid-
ered the validity of process which had been properly served but
which contained a misnomer in its designation of the defendant. In
Hubbard, the misnamed defendant neither filed an answer nor
otherwise defended and a default judgment was entered against him.
In a subsequent action seeking to enforce the judgment, the defen-
dant sought to attack collaterally the initial judgment, on the ground
that the summons and complaint in the first action misnamed him.
The supreme court did not allow this attack.

Normally, a defendant who is misnamed in the complaint would,
before trial, file a motion alleging insufficiency of service of pro-
cess.” A court is then likely to permit the plaintiff to amend the
complaint and to overlook the erroneous designation on the sum-
mons,”* at least where the error can be fairly said to be a mere
misnomer rather than a failure to sue the correct defendant.”® The
supreme court declined to afford Howell any greater right to attack

71. N.M. R. Civ. P. 4(d). Writs of attachment, replevin, and habeas corpus may be served
only by persons specially designated by the court or by the sheriff of the county where the court
is located. Id.

72. Notes of Advisory Committee on Rules, 1980 Amendment reprinted 28 U.S.C.A. Fed.
R. Civ. P. 4 (Supp. 1981 p. 98).

73. 94 N.M. 36, 607 P.2d 123 (1980).

74. N.M. R. Civ. P. 12(b)(4). In the alternative, the defense may be contained in the answer.
If the defendant neither raises the issue by motion or answer, the defense is waived. N.M. R.
Civ. P. 12(h)(1).

75. The federal rules expressly provide that “‘process or proof of service may be amended,
unless it clearly appears that material prejudice would result.”” Fed. R. Civ. P. 4(h). Many
federal cases have permitted amendment where a misnomer occurs. See, e.g., Grandy v. Pa-
cific Indem. Co., 217 F.2d 27 (5th Cir. 1954); United States v. A.H. Fisher Lumber Co., 162
F.2d 872 (4th Cir. 1947).

Rule 4 of the New Mexico Rules of Civil Procedure contains no equivalent provision. It
seems likely, however, that New Mexico courts would either permit an amendment to the
pleadings, N.M. R. Civ. P. 15, and ignore the erroneous designation on the summons, or
would merely require summons to be corrected when the motion to amend the pleading had
been granted. If defendant could demonstrate that he was prejudiced by the misnomer, the
result might be different. See Fed. R. Civ. P. 4(h); N.M. R. Civ. P. 15(¢).

76. The test should be whether, on the basis of an objective standard, it is reasonable

to conclude that the plaintiff had in mind a particular entity or person, merely

made a mistake as to the name, and actually served the entity or person intended;

or whether plaintiff actually meant to serve and sue a different person.
2 J. Moore, Federal Practice 4.44, at 4-558 (2d ed. 1981). But see Sweeney v. Greenwood In-
dex Journal Co., 37 F. Supp. 484 (W.D.S.C. 1941).
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the judgment collaterally than he would have had to dismiss the orig-
inal action had he raised the issue there. In the absence of proof
‘“‘that he was not served with process or that he was misled by the dis-
crepancy in his name as it appeared in the summons . . . such an
irregularity does not provide the basis for a collateral attack based
on lack of personal jurisdiction.”’”’

The supreme court in Estate of Baca’™ demonstrated a greater con-
cern for persons who attack a prior default judgment on the ground
that they were not served with process at all. In a 1950 quiet title ac-
tion brought by Baca, Otero and Romero were named parties. The
record of that proceeding indicates that neither of them was served
with summons and complaint; nor were they listed within the notice
which was published.”® Nonetheless, the court quieted title in Baca.
Years later, successors to the interests of Otero and Romero col-
laterally attacked the 1950 judgment and sought to impose a con-
structive trust upon Baca’s successors to the property.®’ The supreme
court held that the judgment was void as to Otero and Romero for
lack of adequate notice and could be collaterally attacked.®' The
court imposed a heavy burden of proof and a severe constraint upon
the sources of proof, however, upon the party seeking to upset the
prior judgment: ‘‘[E]very presumption consistent with the record is
indulged in favor of the jurisdiction . . . [and] judgments cannot
be questioned when attacked collaterally, unless lack of jurisdiction
appears affirmatively on the face of the judgment or in the judgment
roll or record, or is made to appear in some other permissable man-
ner.’’®? The majority held that Otero and Romero met this burden.

The Baca decision seeks to balance competing policies. Failure to
seek to notify a defendant of the institution of litigation constitutes a
violation of due process.** Too liberal a rule, which would allow fre-
quent collateral attacks, would seriously undermine the goals of
finality and certainty. The decision to permit collateral attacks for
failure of notice, but to limit the source of admissible evidence, is

77. 94 N.M. at 38-39, 607 P.2d at 125-26.

78. 95 N.M. 294, 621 P.2d 511 (1980).

79. Id. at 297, 621 P.2d at 514.

80. After title was quieted in Baca, it passed through several hands until it reached Baca de
Romero, who upon her death in 1977 willed the property to Burton. Successors of Otero and
Romero sought to exclude the property from the estate of Baca de Romero and impose a con-
structive trust on their behalf. /d. at 295-96, 621 P.2d at 512-13.

81. The trial court had concluded that because of the failure to serve Otero and Romero, the
entire judgment in the quiet title action was void. The supreme court disagreed, stating that ‘‘it
is void only as to those persons not served and their successors.”” 95 N.M. at 296, 621 P.2d at
513. See Woodland v. Woodland, 147 N.W.2d 590 (N.D. 1966).

82. 95 N.M. at 296, 621 P.2d at 513.

83. Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).
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consistent with precedent®* and was a decision agreed upon by the
entire court in Baca. Justice Easley dissented only because he con-
cluded that the record in the prior proceeding did not affirmatively
demonstrate that the court there lacked jurisdiction.®*

II. SELECTION OF TRIAL JUDGE

The selection of the judge who will preside at a trial may be as im-
portant as the selection of jurors.*® In many jurisdictions, a judge is
assigned by lot and presides over a case unless he is successfully chal-
lenged for cause or unless he voluntarily recuses himself. New Mex-
ico affords litigants an additional instrument with which to disrupt
the laws of chance. A New Mexico statute provides that a party to a
lawsuit may disqualify a judge by the simple process of filing an af-
fidavit asserting that the party believes the judge who has been
chosen to preside cannot be impartial.®’ New Mexico attorneys make
full use of this statute.®*® During the Survey year, New Mexico courts

84. See Hambaugh v. Peoples, 75 N.M. 144, 401 P.2d 777 (1965); Kutz Canon Oil & Gas
Co. v. Harr, 56 N.M. 358, 244 P.2d 522 (1952); Bounds v. Carner, 53 N.M. 234, 205 P.2d 216
(1949).

85. Both the majority and the dissent argued that the absence of jurisdiction must appear on
the face of the judgment or within the record and that every presumption consistent with the
record ‘‘is indulged in favor of the jurisdiction of courts of general jurisdiction . . . when at-
tacked collaterally.” 95 N.M. at 296, 621 P.2d at 513; 95 N.M. at 298, 621 P.2d at 515 (dissent-
ing opinion). The majority thought it sufficient that the record did not show that either Otero
or Romero ‘‘ever filed an answer, disclaimer, or appearance in the court.” Id. at 297, 621 P.2d
at 514. Justice Easley insisted in his dissent that a lack of jurisdiction did not appear in the
record because ““[t]his record does not affirmatively rule out that the two parties appeared per-
sonally and sat through the trial in this case.”” Id. at 798, 621 P.2d at 515. The record did show
that service was never made on them.

86. See, e.g., Diamond & Zeisel, Sentencing Councils: A Study of Sentence Disparity and
Its Reduction, 43 U. Chi. L. Rev. 109 (1975); Empirical Approaches to Judicial Behavior, 42
U. Cin. L. Rev. 589 (1973).

87. N.M. Stat. Ann. §38-3-9 (1978). A properly executed affidavit, if timely filed by the
party cannot be challenged and operates to divest.the judge of power to proceed with the case.
Rivera v. Hutchings, 59 N.M. 337, 284 P.2d 222 (1955). But see State v. James, 76 N.M. 376,
415 P.2d 350 (1966) (judge may perform merely formal acts after disqualification).

88. Data taken from the most recent official compilation of statistics, 1979-80 Annual Re-
port of the New Mexico Judicial Department, demonstrates this frequent use.

DISQUALIFICATIONS
July 1, 1979 - June 30, 1980
Judicial Disqualification
District Judge by Affidavit Recusal Total
1 Donnelly 18 16 34
Byrd 23 16 39
Garcia 10 26 36
Kaufman 41 7 48
Franke 9 S 14
2 Stowers 122 27 149

Baca 58 11 69
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addressed a minor question concerning the workings of the auto-
matic disqualification statute, and considered the circumstances
under which it is required that a trial judge recuse himself.

Failure to file the affidavit of disqualification within the time limit
imposed by statute®® makes it void.*® Until 1977, this could mean
that the statute required the filing of the affidavit of disqualification
before the parties learned which judge would be assigned to the

Judicial Disqualification
District Judge by Affidavit Recusal Toual
Love 37 14 51
Riordan 90 27 117
Fowlie 19 13 52
Franchini 23 10 33
Maloney 61 4 65
Cole 20 21 41
Madrid 92 21 113
Sanchez 67 18 85
Traub 29 34 63
Baiamonte 17 15 32
Brown 24 2 26
Brennan 12 20 32
3 Galvan 13 3 18
Burks 70 22 92
4 Angel 13 0 13
Martinez 267 4 271
S Fort 19 16 35
Snead 7 5 12
Neal 74 2 76
Reese 4 3 7
Walker 22 6 28
6 Hodges 10 5 15
Hughes 132 2 134
7 Kase 9 12 21
: Marshall 13 13 26
8 Wright 32 11 43
Caldwell 7 31 38
9 Nieves 6 3 9
Hensley 14 9 23
10 Frost 3 9 12
11 Musgrove 14 4 18
DePauli 18 N 23
Brown 81 22 103
12 Zimmerman 37 2 39
Doughty 33 21 54
13 Sedillo 208 3 211
Perez 20 3 23
Chavez 34 5 39
TOTALS 1,932 550 2,482

89. N.M. Stat. Ann. §38-3-10(1978).
90. See State ex rel. Romero v. Armijo, 41 N.M. 38, 63 P.2d 1037 (1936).
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“case.”" This, combined with ambiguities in the phrasing of the stat-

ute,? led to the practice of filing “‘provisional’’ affidavits of dis-
qualification. Parties were permitted to file affidavits of disqualifi-
cation challenging any judge who was eligible to be selected as trial
judge. The affidavit took effect if the challenged judge were later
assigned to the case.®?

In 1977, the legislature obviated the need for filing provisional af-
fidavits of disqualification by providing that an affidavit would be
timely if it were filed ““within ten days after the judge sought to be
disqualified is assigned to the case.’’** In Martinez v. Carmona,®’ the
court of appeals also tried to cure this problem by approving the
continued use of the provisional affidavit because ‘‘[i]t avoids post-
ponements, delays and eleventh hour filing of affidavits of disquali-

91. From 1933 until 1971, the statute required that the affidavit be filed ‘‘not less than ten
(10) days before the beginning of the term of court, if said case is at issue.” 1933 N.M. Laws
ch. 184, §2. In 1971, the statute was modified to permit the affidavit to be filed ‘‘within ten
days after the time for filing a demand jury trial has expired.”” 1971 N.M. Laws ch. 123, §1
(current version at N.M. Stat. Ann. §38-3-10 (1978)). A 1977 amendment further modified the
statute. See note 94 infra.

92. For example, the statute seemed to require that the ten-day period begin from when the
case is ‘‘at issue.’’ Because a criminal case is deemed ‘‘at issue’” when the defendant is ar-
raigned, Gray v. Sanchez, 86 N.M. 146, 520 P.2d 1091 (1974), and the trial judge may not then
be assigned to the case, the defendant would not necessarily know who the trial judge would be
at the time he was required to file the affidavit. In civil cases, where the judge is disqualified or
recuses himself after the case is at issue, ¢f. Martinez v. Carmona, 95 N.M. 545, 624 P.2d 541
(Ct. App. 1980), writ quashed, 95 N.M. 593, 624 P.2d 535 (1981), or there is a reversal on ap-
peal and a new trial before a different judge, e.g., Gerety v. Demers, 92 N.M. 396, 589 P.2d
180 (1978), the ten-day time limit would have run before the parties were aware of the identity
of the trial judge. Where a pending case is reassigned upon the resignation or death of a sitting
judge, or the appointment of a new judge, the problem also arises. See Gray v. Sanchez, 86
N.M. 146, 520 P.2d 1091 (1974). :

New Mexico courts have tried to clarify when a case is “‘at issue’’ in civil cases, Atol v. Schi-
fani, 83 N.M. 316, 491 P.2d 533 (Ct. App. 1971), cert. denied, Dec. 2, 1971 (when an answer is
filed which requires no further pleading), and in criminal cases, Gray v. Sanchez, 86 N.M. 146,
520 P.2d 1091 (1974) (when a defendant answers by appearing at his arraignment). Questions
continue to arise, however, about the meaning of the term. See, e.g., Linton v. Farmington
Municipal Schools, 86 N.M. 748, 527 P.2d 789 (1974) (de novo appeal from agency decision).

93. Notargiacomo v. Hickman, 55 N.M. 465, 235 P.2d 531 (1951). The court even suggested
the appropriate language to be used in provisional disqualification affidavits: ‘‘that if the
judge before whom the case is to be tried or heard should be Judge _________, then accord-
ing to affiant’s belief such judge cannot preside over the same with impartiality. . . .”’ Id. at
469, 235 P.2d at 534.

94. 1977 N.M. Laws ch. 228, §2, N.M. Stat. Ann. §38-3-10(1978).

The affidavit of disqualification shall be filed within ten days after the cause is
at issue or ten days after the time for filing a demand for jury trial has expired, or
within ten days after the judge sought to be disqualified is assigned to the case,
whichever is the later.

N.M. Stat. Ann. §38-3-10 (1978) (emphasis added).
95. 95 N.M. 545, 624 P.2d 54 (Ct. App. 1980).
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fication. . . .”’?® Thus, though provisional affidavits are no longer
required, they will continue to be honored if a party chooses to file
them prior to the time when the trial court judge is selected.®’

One reason for New Mexico’s disqualification by affidavit statute
may be that disqualification of a judge for cause can be an unseemly
process. The challenged judge himself normally determines whether
the challenger has met his burden of proof.’® The trial court judge’s
decision to remain on the case generally is not reviewable until the
completion of the underlying litigation. An unsuccessful challenge
thus leaves the challenging party to the mercy of the judge whose
ability to be fair the challenger has publicly called into question.
Moreover, appellate courts are unlikely to reverse a final judgment
on the ground that the judge erred in failing to step down. The court
will be more inclined to insist upon proof that the alleged bias or in-
terest manifested itself in specific incorrect rulings.®’

United Nuclear Corp. v. General Atomic Co.'* illustrates this
point. Almost two years after the lawsuit was filed, the General
Atomic Company several times moved to disqualify the district
court judge who had been assigned to hear the case.'®' Defendant
asserted that language used by the judge in both written orders and

96. 95 N.M. at 549, 624 P.2d at 58.

97. The court also confirmed that the disqualification statute is applicable not only to the
initial judge assigned to the case, but also to the substituted judge who by rule of court takes on
the case if the first judge recused himself. /d. See also Doe v. State, 91 N.M. 51, 53, 570 P.2d
589, 591 (1977).

In a decision rendered too late to be included in this Survey article, Vigil v. Reese, 20 N.M.
St. B. Bull. 1226 (Oct. 22, 1981), the Supreme Court of New Mexico held that where the subse-
quent judge is assigned by the Chief Justice of the Supreme Court, see N.M. Stat. Ann.
§38-3-9 (1978), the parties may not use the disqualification by affidavit statute to remove him.

98. See United States v. Bell, 351 F.2d 868, 878 (6th Cir. 1965), cert. denied, 383 U.S. 947
(1966); Eisler v. United States, 83 U.S. App. D.C. 315, 319-20, 170 F.2d 272, 278, cerr.
granted, 335 U.S. 857 (1948); cert. dismissed, 338 U.S. 883 (1949); Berger v. United States, 255
U.S. 22, 32-35 (1921).

On occasion, the issue is submitted for decision to a different judge. See, e.g., United States
v. Grinnell Corp., 384 U.S. 563, 582-83 n.13 (1966); Tenants & Owners in Opposition to Rede-
velopment v. United States Dep’t of Housing & Urban Dev., 338 F. Supp. 29, 31 (N.D. Cal.
1972). In United States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1971), the court of appeals found
it to be “‘well settled that the involved judge has the prerogative, if indeed not the duty, of pass-
ing on the legal sufficiency of a . . . challenge.”” Id. at 131.

99. Allegations of general bias may be considered too vague to overcome the policies of
judicial economy which argue against disturbing a completed trial.

100. 629 P.2d 231 (N.M. 1980), cert. denied, 49 U.S.L.W. 3787 (Apr. 20, 1981).

101. The disqualification by affidavit statute was not available to plaintiff for several rea-
sons. Not only had the time for filing an affidavit expired, N.M. Stat. Ann. §38-3-10 (1978),
but the defendant disqualified a judge by affidavit early on. Only one disqualification by affi-
davit is permitted per party. Beall v. Reidy, 80 N.M. 444, 457 P.2d 376 (1969).
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in-court remarks'®? demonstrated ‘‘a bias, prejudice and ‘interest’
against it.””'*’ The defendant grounded its motions on a provision of
the New Mexico Constitution dealing with the disqualification of
judges,'** on the New Mexico Code of Judicial Conduct,'*’ and on
the requirements of due process.'* The district court judge, against
whom the complaints were brought, denied each motion. No appeal
was taken until a final judgment was entered. The Supreme Court of
New Mexico affirmed the decision of the trial judge that grounds for
disqualification had not been established.

When a challenge is mounted on the ground that the judge has an
““interest’’ in the case, that interest ‘‘must be a present pecuniary in-
terest in the result, or actual bias or prejudice.”’'®” In United Nu-
clear, the supreme court decided that ‘‘[t)he alleged bias, and preju-

102. GAC’s charge of bias and prejudice is based on the following allegations:

(1) The ‘““vituperative tone” of several of the judge’s orders and statements,
especially in the sanctions order and default judgment, manifested a personal
hostility towards GAC.

(2) The judge’s actions during the trial were one-sided in favor of United, as
evidenced by his interruption and termination of GAC’s cross-examination of
United’s witnesses, his curtailment of GAC’s right to impeach those witnesses,
and his questioning of witnesses.

(3) Various orders and rulings on questions of evidence, procedure and dis-
covery were favorable to United, prejudicial to GAC, and explainable only as ex-
pressions of hostility to GAC.

(4) In his conduct of pre-trial discovery and in his entry of sanctions, the
judge acted with unreasonable haste and without exercising independent judg-
ment, thereby prejudicing GAC and favoring United.

629 P.2d at 323.
103. Id. at 322.
104. The New Mexico Constitution provides:
No justice, judge or magistrate of any court shall, except by consent of all par-
ties, sit in any cause in which either of the parties are related to him by affinity or
consanguinity within the degree of first cousin, or in which he was counsel, or in
the trial of which he presided in any inferior court, or in which he has an interest.
N.M. Const. art. 6, § 18 (amended Nov. 8, 1966).
105. The relevant section provides:

C. Disqualification. (1) A judge should disqualify himself in a proceeding in
which his impartiality might reasonably be questioned, including but not limited
to instances where:

(a) he has a personal bias or prejudice concerning a party or personal
knowledge of disputed evidentiary facts concerning the proceeding;

(b) he served as lawyer in the matter in controversy, or a lawyer with
whom he previously practiced law served during such association as a lawyer
concerning the matter, or the judge or such lawyer has been a material witness
concerning it;

(c) he knows that he, individually or as a fiduciary, or his spouse or minor
child residing in his household, has a financial interest in the subject matter in
controversy or in a party to the proceeding, or any other interest that could be
substantially affected by the outcome of the proceeding;

(d) he presided in any inferior court.

N.M. Code of Judicial Conduct, Canon 3(c)(1).
106. U.S. Const. art. XIV; N.M. Const. art. 2, § 18 (amended Nov. 7, 1972).
107. State v. Scarborough, 75 N.M. 702, 705, 410 P.2d 732, 734 (1966).
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dice, to be disqualifying, must stem from an extrajudicial source and
result in an opinion on the merits on some basis other than what the
judge learned from his participation in the case.’’'°® General Atomic
could not show that the trial judge’s attitudes flowed from anything
other than his evaluation of the facts and proceedings in the case.
The supreme court therefore concluded that there was insufficient
relevant evidence to establish bias or prejudice. With this decision,
New Mexico joined with the federal courts'®® in requiring that bias or
prejudice, to be disabling, must flow from an extrajudicial source; it
cannot be predicated on the judge’s evaluation of the evidence pre-
sented and the conduct of parties and counsel which unfolded at the
trial."®

The argument that the trial judge violated the Code of Judicial
Conduct by failing to recuse himself also was rejected. Canon 3(c)(1)
states that a judge ‘‘should’’ disqualify himself when his impartiality
might reasonably be questioned, including instances where ‘‘he has a
personal bias or prejudice’’ concerning a party.''' The supreme
court decided that the Canon was mandatory, not discretionary,''?
and that the provision was broader than that contained in the state
Constitution.''? It rejected the argument that reasonable doubts as

108. United Nuclear Corp. v. General Atomic Co., 629 P.2d 231, 323 (N.M. 1980), quoting
United States v. Grinnell Corp., 384 U.S. 563, 583 (1966).

109. See, e.g., In re International Business Machines Corp., 618 F.2d 923 (2d Cir. 1980);
United States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1971).

110. The court at one point seemed to suggest that the only evidence which would be rele-
vant to such a challenge would be evidence of bias shown by *‘extrajudicial conduct.”” United
Nuclear Corp. v. General Atomic Co., 629 P.2d at 324. A subsequent footnote indicated, how-
ever, that a judge’s in-court conduct would be admissible evidence if it were used to prove
“‘bias or predjudice which arose outside his official duties.”’ /d. at 324 n. 159.

The court cited United States v. Hatahley, 257 F.2d 920 (10th Cir.), cert. denied, 358 U.S.
899 (1958), as an example of a case in which the judge’s in-court comments demonstrated a
bias or prejudice arising from a non-judicial source. In that case, involving a Native American
plaintiff, the court of appeals cited the judge’s in-court statements as evidence ‘‘that the Dis-
trict Judge was incensed and embittered, perhaps understandably so, by the general treatment
over a period of years of the plaintiffs and other Indians in southwestern Utah by the govern-
ment agents and white ranchers in their attempt to force the Indian onto established reserva-
tions.”’ /d. at 925. These comments found in the record were held to be sufficient proof of an
extrajudicial bias or prejudice. Id.

111. Canon 3(C)(1), supra, note 105.

112. Canon 3(C) presently contains two sections. Section One, which contains the provision
ooncerning bias and prejudice states that ‘‘a judge should disqualify himself . . . where:

>* Canon 3(C)(1), supra, note 105. In contrast, Canon 3(C)(2) provides that when the cir-
cumstances there described are present, ‘‘{a] judge shall disqualify himself.”’ /d.

113. The constitutional provision mandates that a judge not sit in cases in which he has an
interest, i.e., is biased or prejudiced. N.M. Const. art. 6, §18. In contrast, Canon 3(C)(1)
precludes a judge from sitting not only when he is biased or prejudiced in fact, but also when
his freedom from bias or prejudice ‘‘might reasonably be questioned.’’ Canon 3(C)(1). Be-
cause the reasonable apprehension of bias or prejudice is sufficient to satisfy Canon 3(C)(1),
the court concluded that ‘‘this provision sets up an objective standard geared to the appearance
of justice, and then expands the instances in which a judge should disqualify himself beyond
those set out in article 6 § 18.”” United Nuclear Corp. v. General Atomic Co., 629 P.2d at 326.
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to the judge’s fairness had been raised. Only where there is a reason-
able factual basis for doubting the judge’s impartiality which is
founded on evidence suggesting extrajudicial bias is the trial judge
obligated to recuse himself.!'* The supreme court concluded that the
evidence adduced failed to create even a reasonable possibility of the
existence of extrajudicial bias.

By engrafting the ‘‘extrajudicial source”’ requirement upon Canon
3, the court diminished the usefulness of Canon 3 as a method for
challenging a judge who is not disqualified by the terms of the New
Mexico Constitution. The standards of the canon are broader than
those of the constitution, however. The canon only requires a rea-
sonable belief that bias exists, rather than proof of bias itself. Thus,
challenges to judges based on bias should continue to be framed
separately under both the state Constitution and the Code of Judi-
cial Conduct.

During the Survey period, the Tenth Circuit Court of Appeals
confronted the issue of the appropriateness of a judge’s decision to
recuse himself when no party sought his removal. In In re New Mex-
ico Natural Gas Antitrust Litigation,"'* Judge Bratton recused him-
self''s from consolidated class action cases seeking monetary and in-
junctive relief for alleged antitrust violations which had the effect of
raising the price of natural gas to many New Mexico consumers.
Judge Bratton noted that he was a natural gas consumer who would
benefit from a victory by the plaintiffs.''” By opting out of the class,
he could preclude himself from receiving any portion of a damage
award which might be rendered, but he would still benefit in the
future from the rollback in prices which might follow if injunctive
relief were granted. Judge Bratton interpreted a federal statute call-
ing for recusal when the judge has either ‘‘a financial interest .

114. Id. The court relied upon the interpretation given to an identical provision in a federal
statute, 28 U.S.C. §455(a) (1976). In re International Business Machines Corp.,618 F.2d 923
(2d Cir. 1980); United States v. Haldeman, 559 F.2d 31 (D.C. Cir. 1976); Lazofsky v. Sommer-
set Bus Co., 389 F. Supp. 1041 (E.D.N.Y. 1975).

115. 620 F.2d 794 (10th Cir. 1980).

116. Judge Bratton raised the issue of whether he should recuse himself sua sponte. Id. at
795. The parties to the action agreed that the judge should preside. /d. at 795 n. 1. The parties,
however, cannot waive an objection based upon the judge’s financial or other interest in the
outcome of the suit. 28 U.S.C. §455(e) (1976). In reversing Judge Bratton’s decision, the court
took care to ‘‘commend the trial judge for recognizing the problem and acting sua sponte to
raise the issue.”’ Id. at 797.

117. Had Judge Bratton recused himself without stating his reasons, it is unlikely that there
would have been an appeal or a reversal of his decision. In New Mexico state courts, the judge
need not state the reason why he recused himself, and a reviewing court will “‘presume, in the
absence of any evidence to the contrary, that he is doing so in full conformity with his duty.”
Gerety v. Demers, 92 N.M. 396, 400-01, 589 P.2d 180, 184-85 (1978); see Laird v. Tatum, 409
U.S. 824 (1972).
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or such other interest that would be substantially affected by the out-
come of the proceeding’’''® as mandating that he recuse himself.

The court of appeals disagreed. Narrowly interpreting the recusal
statute,''® the court concluded that the mere possibility that the
judge may benefit, along with the public generally, from the out-
come of a case, is not sufficient to require recusal. Public confidence
in the judiciary would not be fostered by recusal in such circum-
stances,'?® and the administration of justice would be severely ham-
pered if judges were obligated to recuse themselves on each occasion
in which they might benefit with the public generally in the outcome
of litigation.'?'

Both the United Nuclear and Natural Gas courts narrowly con-
strued their respective recusal provisions. These cautious interpre-
tations may indicate a desire to streamline the judicial process and
prevent time-consuming and unnecessary disqualifications. The ap-
pellate courts seem to be adopting the approach that “‘a . . . judge
has a duty to sit where not disqualified which is equally as strong as
the duty to not sit where disqualified.”’'?? The New Mexico auto-

118. 28 U.S.C. §455(b)(4) (1976) provides a judge shall disqualify himself when
[h]e knows that he, individually or as a fiduciary, or his spouse or minor child re-
siding in his household, has a financial interest in the subject matter in contro-
versy or in a party to the proceeding, or any other interest that could be substan-
tially affected by the outcome of the proceeding.
New Mexico’s Code of Judicial Conduct, Canon 3(C)(1)(c) is identical.

119. First, the court of appeals determined that before a judge will be found to have *‘finan-
cial interest in the subject matter’” of a case, he must have ‘‘direct ownership, legal or equit-
able.”” 620 F.2d at 796.

Absent ownership, the fact that the trial court may gain some benefit, financial or otherwise,
from the outcome of the litigation constitutes an ‘‘other interest’’ the presence of which does
not require disqualification unless that “‘other interest . . . could be substantially affected by
the outcome of the proceeding.”’ 28 U.S.C. §455(b)(4) (1976). Estimates of the maximum fi-
nancial benefit that would flow to the judge if injunctive relief were granted ranged from $12
to $31 per year, which the court of appeals concluded was not a substantial amount. 620 F.2d
at 796.

120. The court stated: “‘It is not simply a question of de minimis effect; a personal benefit or
detriment shared in common with the community at large is perceived to have a different
psychological effect on a judge than would a benefit or detriment not so shared.” 620 F.2d at
796-97.

121. Id. at 797. In addition to noting the great amount of public interest legislation in which
a judge might share the benefits, the court of appeals also noted that each judge in the New
Mexico federal district would benefit from the outcome of the litigation. This would require
transfer of the case to a distant forum if Judge Bratton’s decision were upheld. /d. Of course,
where all federal judges would benefit from the outcome, a change of venue would not solve
the problem. In such cases, the Supreme Court has applied the ‘‘rule of necessity’’ to permit a
federal judge with an obvious financial interest in the outcome of the case to sit nonetheless.
United States v. Will, 449 U.S. 200 (1980).

122. Laird v. Tatum, 409 U.S. 824, 837 (1972). The Supreme Court of New Mexico ap-
proved of this language in Gerety v. Demers, 92 N.M. 396, 400, 589 P.2d 180, 184 (1978): *‘We
hold with the well-established principle that a judge has a duty to perform the judicial role
mandated by the statutes, and he has no right to disqualify himself unless there is a compelling
constitutional, statutory or ethical cause for doing so.”’
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matic disqualification statute is not consistent with this approach. It
remains to be seen whether the supreme court will construe the stat-
ute more narrowly'?® or will reconsider its constitutionality.'** The
statute creates significant problems of judicial administration and
permits frequent and perhaps unwarranted disqualification of
judges.

III. PLEADINGS

Most pleading issues have been eliminated in New Mexico by the
adoption of ‘‘notice pleading.’’'?* When a pleading issue does arise,
it often involves the question of whether the Rule of Civil Procedure
which authorizes amendments permits a deficient pleading to be cor-
rected. Several cases decided during the Survey year demonstrate the
courts’ liberal interpretation of the rule controlling amendments.
The cases also illustrate the opposing principle, however: the neces-
sity for imposing some constraints on the amendment process if the
pleadings are to serve any function at all.

In Mauck, Stastny & Rassam, P.A. v. Bicknell,'*¢ the court of ap-
peals affirmed the view that amendments to the pleadings should be
liberally granted. In that libel case, the defendant sought to amend
his answer, four months prior to trial, by adding three defenses. The
trial court permitted one of the defenses'?” to be added to the an-
swer, but refused to permit the defenses of privilege and fair com-

123. The federal courts have interpreted a similar statute, 28 U.S.C. § 144 (1976) as author-
izing the court to insist upon specific allegations of bias or prejudice in the affidavit: ‘‘[T]he af-
fidavit must meet exacting standards. It must be strictly construed; it must be definite as to
time, place, persons and circumstances. Assertions merely of a conclusionary nature are not
enough, nor are opinions or rumors. And the affidavit ‘must give fair support to the charge.
. . ." 7 United States v. Haldeman, 599 F.2d 31, 134 (D.C. Cir. 1976) (footnotes omitted).

124. See generally, Ammerman v. Hubbard Broadcasting, Inc., 89 N.M. 307, 551 P.2d 1354
(1976); State v. Roy, 40 N.M. 397, 60 P.2d 646 (1936).

125. ““The function of pleadings under these rules is to give fair notice of the claim asserted
50 as to enable the adverse party to answer and prepare for trial. [citation omitted} . . . [Flair
notice of the nature of the action will withstand a motion to dismiss. . . .”’ Las Luminarias of
the N.M. Council of the Blind v. Isengard, 92 N.M. 297, 304, 587 P.2d 444, 451 (Ct. App.
1978) (Sutin, J., specially concurring). See Malone v. Swift Fresh Meats Co., 91 N.M. 359,
362, 574 P.2d 283, 286 (1978).

126. 95 N.M. 702, 625 P.2d 1219 (Ct. App. 1980). See Note, Libel—The Defenses of Fair
Comment and Qualified Privilege, 11 N.M. L. Rev. 243 (1981).

127. The court allowed the defendant to add the affirmative defense of truth. /d. at 704, 625
P.2d at 1221. In New Mexico, truth is a defense to a defamation action. Eslinger v. Henderson,
80 N.M. 479, 457 P.2d 998 (1969). See N.M. Stat. Ann. §38-2-9 (1978); Ammerman v. Hub-
bard Broadcasting, Inc., 91 N.M. 250, 572 P.2d 1258 (Ct. App. 1972), cert. denied, 91 N.M.
249, 572 P.2d 1257 (1977), cert. denied, 436 U.S. 906 (1978); N.M. U.J.1. Civ. 10.18. Other
jurisdictions place the burden of pleading and proof on the plaintiff to establish falsity as an
element of the cause of action. See, e.g., E. Devitt & C. Blackmar, Federal Jury Practice and
Instructions § 84.08 (1977), N.M. U.J.I. Civ. 10.18 (Committee Comment).
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ment to be inserted. After a trial and verdict for plaintiffs, the court
of appeals reversed and remanded the case for a new trial.

Judge Andrews first determined that the proposed affirmative de-
fenses of privilege'?® and fair comment'?® were substantively proper.
She then concluded that there was no acceptable justification for de-
nying the defendant’s motion to amend the answer to include the de-
fense of fair comment. The court emphasized that the procedural
rules and the provision authorizing amendments are designed ‘‘to
allow cases to be disposed of on the merits and not on technicali-
ties.”’'** Because there was no proof that the plaintiff would be prej-
udiced by the grant of permission to amend,’*’ the court concluded
that it was an abuse of discretion to refuse the requested amend-
ment.'*? The court’s willingness to undo the results of a completed
trial because the trial court refused to permit a pre-trial amendment
to the pleadings suggests that trial courts should permit amendments
in most circumstances. Mauck indicates that the trial court should
grant amendments, absent compelling proof that prejudice would
result or that an unfair advantage would be obtained if the amend-
ment were permitted.

In two cases, New Mexico appellate courts found ways to encour-
age liberal amendment of pleadings without reversing otherwise
error-free judgments. In Hot Springs National Bank v. Stoops,'*
the trial court refused to permit an amendment to the pleadings
twenty-one months after the original pleading had been filed. The re-
quest to amend was made on the date that a summary judgment mo-

128. The relevant defense asserts a privilege ‘‘consisting of a good faith publication in the
discharge of a public or private duty when the same is legally or morally motivated.’’ Mahona-
Jojanto, Inc. v. Bank of New Mexico, 75 N.M. 293, 295-96, 442 P.2d 783, 785 (1968); see
Ward v. Ares, 29 N.M. 418, 223 P, 766 (1924). The trial court concluded that defendant had
acted in willful disregard of plaintiffs’ rights. The court of appeals held that this finding
negated the privilege. 95 N.M. at 704, 625 P.2d at 1221. Presumably, therefore, the error in
failing to permit the defense of privilege to be raised was harmless error and not by itself suffi-
cient reason to require reversal of the trial court’s decision.

129. ““[T]he common law privilege [of fair comment] is available to one who comments and
communicates regarding a matter of public interest where the subject of that commentary has
voluntarily sought and acquired a government contract.’’ 95 N.M. at 705, 625 P.2d at 1222.

130. 95 N.M. at 706, 625 P.2d at 1223.

131. *‘[L]iberality in amendments is encouraged and favored where no prejudice is suffered
by the opposing party. . . .”” Fitzhugh v. Plant, 57 N.M. 153, 157, 255 P.2d 683, 686 (1953).

132. 95 N.M. at 706, 625 P.2d at 1223. The court of appeals noted that the trial court prob-
ably refused to permit the defense of fair comment because it erroneously concluded that the
defense was not available in New Mexico. /d. When an error in interpreting the substantive law
is the reason for declining to permit an amendment, the appellate court is particularly willing to
find an abuse of discretion. Kirby Cattle Co. v. Shriners Hospitals for Crippled Children, 88
N.M. 605, 544 P.2d 1170 (Ct. App. 1975), rev’d on other grounds, 89 N.M. 169, 548 P.2d 449
(1976); Vernon Co. v. Reed, 78 N.M. 554, 434 P.2d 376 (1967).

133. 94 N.M. 568, 613 P.2d 710 (1980).
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tion was to be heard. The trial court granted summary judgment for
the plaintiff. Defendant successfully argued that the grant of sum-
mary judgment was error. Because the supreme court had already
decided to reverse and remand, it was not necessary to decide
whether the refusal to permit the amendment was itself reversible er-
ror. Instead, the court noted that given the new time frame for litiga-
tion caused by the appeal and remand, there was no longer a compel-
ling reason to deny defendant’s motion to amend. The trial court
was ordered to allow an amendment prior to the new hearing.'3*

The court of appeals, in Hernandez v. Brooks,'** arrived at a simi-
lar conclusion: that amendment of pleadings should be permitted be-
fore a retrial following a successful appeal. In Hernandez, plaintiffs
sued for negligence and were prohibited by the trial judge from
amending their complaint to include a count charging gross negli-
gence. After a verdict for defendants, plaintiffs appealed. Plaintiffs
alleged as error both the refusal to permit the amendment and the
giving of erroneous instructions to the jury. The court of appeals
reversed and ordered a new trial on the latter ground. The court also
instructed the trial court to permit plaintiffs to amend their com-
plaint within a reasonable time prior to the retrial.'*¢

These decisions are correct. Though the trial court is granted
discretion in deciding whether to permit amendments, Rule 15(a) ar-
ticulates a strong perference favoring amendment.'?*’” Absent proof
of prejudice, trial courts should normally permit amendments at any
time prior to trial. Appellate courts should carefully review denials
of leave to amend. When an appellate court remands a case for re-
trial, amendments to the pleadings normally should be permitted
prior to the second trial.

If a party seeks to amend the pleadings after the statute of limita-
tions has run, additional policy considerations come into play and
often require that the proposed amendment be refused. One such
policy is to permit the potential defendant to proceed with his affairs
without endless fear of litigation.!** Possible evidence is discarded,
records are destroyed, and financial decisions are made, based upon
the assurance that after a given period of time no lawsuit will be
filed. If amendments to pleadings after the statute of limitations has
run were freely permitted, these goals of the statute of limitations

134. Id. at 572,613 P.2d at 714.

135. 95 N.M. 670, 625 P.2d 1187, cert. denied, 94 N.M. 675, 615 P.2d 991 (1980).

136. 95 N.M. at 672, 625 P.2d at 1189.

137. The rule states that leave to amend prior to trial *‘shall be freely given when justice so
requires.”’ N.M. R, Civ. P. 15(a).

138. See generally Gaston v. Hartzell, 89 N.M. 217, 549 P.2d 632 (Ct. App. 1976).
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could be frustrated. For this reason, amendments proposed after the
statute of limitations has run, are only permitted when ‘‘the claim or
defense asserted in the amended pleading arose out of the conduct,
transaction or occurrence set forth or attempted to be set forth in the
original pleading.’’'**

The New Mexico Court of Appeals has chosen to interpret this
“‘relation-back’’ provision conservatively. In Raven v. Marsh,'*®
plaintiff charged his former business associate with a breach of
fiduciary duty. Alleging that a joint venture between plaintiff and
defendant had been agreed upon, the plaintiff asserted that the asso-
ciate wrongfully ousted plaintiff from the venture and alone entered
into a contract with the city of Albuquerque. After the statute of
limitations had run on an action in libel, the plaintiff sought to
amend his breach of contract action to include a count for libel. The
trial court dismissed the libel claim from plaintiff’s second amended
complaint.

The court of appeals found that none of the allegations of the
original complaint suggested that defendant’s misconduct was ac-
companied by libelous conduct. The court also noted that the al-
ledgedly libelous conduct occurred after the breaches of contract and
fiduciary duty outlined in the complaint. The court of appeals there-
fore concluded that the trial court correctly ruled that the statute
of limitations was a bar to the assertion of the libel count in the
amended complaint.

The court foresaw the opening of a ‘‘Pandora’s box”’ if the plain-
tiff’s request for a liberal construction of Rule 15(c) were accepted:
““Every unpleaded wrong known to legal imagination would be
added piecemeal and interminably to every plaintiff’s complaint as
pre-trial discovery and investigation developed additional real or
fancied misconduct on defendant’s part.”’'*' This language will of-
ten be quoted by those seeking to prevent a broad reading of the
relation-back provision of Rule 15. The court’s application of this
analysis to the facts of Raven was insufficient, however, to provide

139. N.M. R. Civ. P, 15(c). ““[Federal] Rule 15(c) is based on the concept that a party who is
notified of litigation concerning a given transaction or occurrence has been given all the notice
that statutes of limitation are intended to afford.”” 3 J. Moore, Federal Practice §15.15[3}, at
15-194 (1980).

Many courts have been reluctant to interpret the ‘‘same transaction’’ requirement of the
relation back provision liberally for fear that to do so would frustrate the policy of repose
which is fostered by limitations statutes. E.g., Barnes v. Callaghan & Co., 559 F.2d 1102 (7th
Cir. 1977); Textile Museum v. F. Eberstadt & Co., 453 F. Supp. 72 (S.D.N.Y. 1978).

140. 94 N.M. 116, 607 P.2d 654 (Ct. App. 1980).

141. Id. at 117-18, 607 P.2d at 655-56.
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guidelines for the resolution of this difficult question in future
cases.'*?

In Houston v. Young,'** the supreme court terminated a legal mal-
practice claim because the plaintiff’s attorneys failed to state a claim
for relief. The court placed limitations upon the right to amend
pleadings. In Houston, plaintiff asserted that she had retained the
defendants to protect her interests in the probate of her husband’s
estate and that they failed to do so. Instead of pleading generally as
is permitted under the Rules,'** plaintiff alleged that defendants’
malpractice consisted in the failure to pursue a remedy granted by a
specific statute.'** Defendants filed a motion to dismiss the com-
plaint for failure to state a claim.'*® The trial court agreed with
defendants that neither the specific statute cited in the complaint nor
another relied upon by the plaintiff in argument'*’” was relevant. The
court sustained the motion and dismissed the complaint. Instead of
granting leave to plaintiff to amend the complaint,'*® the court

142. Perhaps it inheres in the nature of the ‘‘same transaction or occurrence’’ test that par-
ticular cases be resolved in an ad hoc fashion. The court in Raven merely noted that, though
the complaint alleged a scheme to oust the plaintiff from a joint venture in order to obtain all
the benefits of a contract for the defendant, ‘‘[n]one of the facts recited in the first two com-
plaints intimated that any of the defendant’s allegedly wrongful acts were accompanied by or
accomplished through libelous conduct of the defendant, nor was an injury in libel claimed.”’
94 N.M. at 117, 607 P.2d at 655. This observation is tautological. If the complaint had con-
tained the missing information, there would have been no need to seek an amendment. Prior
decisions have offered little more guidance. See, e.g., Scott v. Newsome, 74 N.M. 399, 394
P.2d 253 (1964). ‘‘Fundamentally, the general wrong suffered and the general conduct causing
the wrong are the controlling considerations.”’ /d. at 405, 394 P.2d at 254.

143. 94 N.M. 308, 610 P.2d 195 (1980).

144. Rule 8 requires only that ‘‘a short and plain statement of the claim showing that the
pleader is entitled to relief’’ be asserted in the complaint. N.M. R. Civ. P. 8(a)(2). In Clark v.
Ruidoso-Hondo Valley Hospital, 72 N.M. 9, 380 P.2d 168 (1963), the supreme court explained
the pleading requirement in negligence actions: ‘‘[U]nder former rules of pleading, it would
seem to have been required that specific acts of negligence be alleged, [but] this is not true
under our present rules of practice. . . .’ Id. at 14, 380 P.2d at 170.

145. Plaintiff asserted that the defendant failed to pursue the rights granted her by N.M.
Stat. Ann. §29-1-9 (1953), which provided that community property belongs to the spouse of
the decedent subject to his power of testamentary disposition over one-half of the community
property.

146. 94 N.M. a1 309, 610 P.2d at 196. Rule 12 permits a defendant to file a motion alleging a
failure to state a claim prior to the filing of an answer. N.M. R. Civ. P. 12(b)(6). Filing the mo-
tion defers the time for filing an answer. N.M. R. Civ. P. 12(a).

147. During the arguments on the motion to dismiss, plaintiff’s attorneys abandoned the
argument that N.M. Stat. Ann. §29-1-9 (1953) applied, and argued that N.M. Stat. Ann.
§31-8-3 (1953), requiring creditors’ claims to be filed within four months of death, was the
statutory mandate which defendants negligently failed to fulfill. The supreme court found that
this statute was also inapplicable to the plaintiff’s claim and could not support the claim of
negligence. 94 N.M. at 310, 610 P.2d at 197.

148. Rule 15 permits plaintiff to amend as a matter of right ‘‘at any time before a responsive
pleading is served.”” N.M. R. Civ, P. 15(a). A motion to dismiss is not a responsive pleading.
N.M. R. Civ. P. 7(a). Therefore, plaintiff is permitted to amend her complaint as a matter of
course even after the court has ruled that it is insufficient. Malone v. Swift Fresh Meats Co., 91
N.M. 359, 361, 574 P.2d 283, 285 (1978); see Platco Corp. v. Shaw, 78 N.M. 36, 428 P.2d 10
(1967).
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dismissed with prejudice. The plaintiff appealed, alleging as error
the decision that the complaint was inadequate. The court of appeals
concluded that, though reliance on the specific statutes to show a
breach of duty was incorrect, there were sufficient general allega-
tions of negligence in the complaint to overcome a motion to dis-
miss. In addition, the court of appeals noted that it was error to dis-
miss the complaint without leave to amend.'*®

The supreme court reversed the court of appeals and reinstated the
final judgment in favor of the defendants. The court did not discuss
the question of the sufficiency of the general allegations of negli-
gence, but merely concluded that the complaint was deficient be-
cause the plaintiff selected the wrong specific statutes upon which to
base her malpractice claim. The court also rejected the alternative
rationale of the court of appeals that the trial court erred in not per-
mitting plaintiff to amend the complaint. The burden is upon the
plaintiff to move to amend the complaint, said the supreme court,
and not upon the trial court to invite plaintiff to amend a deficient
complaint.'*°

The supreme court’s decision in Houston is inconsistent with the
fundamental principle that decisions should be rendered upon the
merits whenever possible.'*' To dismiss a case because of failure to
comply with technical pleading requirements does not foster the pur-
poses of notice pleading. If the court of appeals was correct in as-
serting that the complaint contained sufficient general allegations of
negligence,'*? it is difficult to understand why plaintiff should be
penalized for having attempted to add to the general allegations an
erroneous specific assertion of the acts constituting negligence. By
penalizing specificity, the supreme court may encourage attorneys to
plead in the most general terms to avoid dismissal for having been
too specific at the earliest stage of the proceeding. No good can come
from encouraging vague complaint writing.

Houston also indicates that, though plaintiffs have a right to
amend their complaints after a successful attack on its sufficiency by
pre-answer motion, they must affirmatively request the right to
amend or lose that 