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CAUSE AND EFFECT: THE ORIGINS AND
IMPACT OF JUSTICE WILLIAM O. DOUGLAS’S
ANTI-MILITARY IDEOLOGY FROM WORLD WAR
II TO O°CALLAHAN V. PARKER
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* Joshua E. Kastenberg, Lieutenant Colonel, United States Air Force, is
currently the Staff Judge Advocate to Joint Task Force Global Network
Operations—United States Strategic Command. The views presented in this Article
are his. This Article is the second of three in a series on the evolution of military
law. The first article, titled, 4 Sesquicentennial Historic Analysis of Dynes v.
Hoover and the Supreme Court’s Bow to Military Necessity: From its Relationship
to Dred Scott v. Sanford fo its Contemporary Influence, is found at 39 U. MEM. L.
REV. 595 (2009). The third article (unpublished) is titled, The Rehnquist Court and
the National Defense: Establishing a Reasonable Balance in the Practice of
Military Law.

This Article was written with the approach that primary source material is
essential to analyze Justice William O. Douglas’s intentions toward the military’s
legal construct. As a result, the Article utilizes original source materials, including
the papers, draft opinions, and personal correspondences of Justices William O.
Douglas, Harlan F. Stone, Earl Warren, William J. Brennan, Robert H. Jackson,
Harold H. Burton, Felix Frankfurter, Abraham Fortas, and Hugo L. Black. Much of
this material is publicly accessible and located at the Library of Congress (LOC).
Without an emphasis on primary source material, a modern legal history cannot
fully have merit. Additionally, in assessing the effect Douglas had on the military’s
legal construct, this Article juxtaposes Douglas’s ideology, as it evolved, against the
pronounced political events of his time on the Court. Due to the availability of the
primary source material being limited to LOC patrons, it has been verified by the
author only.
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Appointed to the United States Supreme Court by President Franklin
Delano Roosevelt in 1939, William O. Douglas (1898-1980) was one of the
foremost judicial activists in the field of individual rights and constitutional
liberties in U.S. history.'! Perhaps it is not surprising that among the

1. For a consensus among legal historians on Douglas’s individual rights and
civil rights jurisprudence, see MICHAEL R. BELKNAP, THE VINSON COURT:
JUSTICES, RULINGS AND LEGACY 63 (2004); MICHAEL J. KLARMAN, FROM JM
CROW TO CIVIL RIGHTS: THE SUPREME COURT AND THE STRUGGLE FOR RACIAL
EQUALITY 194 (2004); BERNARD SCHWARTZ, A HISTORY OF THE SUPREME COURT
239-40 (1993); see also Abe Fortas, William O. Douglas: An Appreciation, 51 IND.
L.J. 3 (1975); Laura Krugman Ray, Judicial Personality: Rhetoric and Emotion in
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twentieth-century justices, Douglas was also the Court’s most outspoken
critic of the military’s legal construct.> Throughout his judicial tenure,
which spanned from 1939 to 1975, Douglas was both a principal advocate
for reforming the military’s legal construct—in particular the military’s
Jjustice system—and, at the same time, a staunch and often unyielding critic
of it’ Indeed, over time, his criticism of the military’s legal construct
increased rather than abated, even as many of the judicially imposed
reforms he advocated for were enacted into law.

Douglas’s anti-military ideology was not only a companion to his
individual-rights and civil-rights ideology, but it was also predicated on a
belief in the necessity of limiting what he perceived as an unhealthy
expansion of the Executive Branch’s power. He believed that a nexus
existed between the Executive Branch’s assertion of almost exclusive
control over the military and its willingness to forgo constitutional checks
and ignore popular opinion against policy decisions, such as when or how
to commit the Nation into an armed conflict. To Douglas, even in a
constitutional democracy, Executive Branch control over the military was a
dangerous power requiring judicially imposed limitations. Thus, he sought
a constitutional realignment that would, if successfully achieved, expand

Supreme Court Opinions, 59 WASH. & LEE L. REv. 193 (2002); Melvin L. Urofsky,

William O. Douglas as a Common Law Judge, 41 DUKE L.J. 133 (1991). Ray

helpfully summarizes this consensus in her own words:
If Frankfurter wrote for the specialists and Black for the general
public, then Douglas in one sense wrote for himself. The Court’s
premier individualist, Douglas saw himself as the champion of
society’s outsiders, and his constitutional jurisprudence consistently
upholds the rights of minorities, workers, and assorted
nonconformists in the face of restrictive statutes and doctrines.

Ray, supra at 205.

2. For the purposes of this Article, the term “military’s legal construct” refers
not only to the disciplinary rules of the military rooted in the Uniform Code of
Military Justice (UCMJ), but is more expansive to include the presidential authority
over the military, constraints enumerated under the law of war as well as customary
international law, and the constitutional checks and balances inherent in the
legislative and judicial branches. Although this definition might appear new, as this
Article is its first use, its antecedents are deeply rooted in U.S. jurisprudence. See,
e.g., GEORGE B. DAVIS, A TREATISE ON THE MILITARY LAW OF THE UNITED STATES
1 (2d rev. ed. 1898); WILLIAM CHETWOOD DE HART, OBSERVATIONS ON MILITARY
LAW AND THE CONSTITUTION AND PRACTICE OF COURTS MARTIAL; WITH A
SUMMARY OF THE LAW OF EVIDENCE AS APPLICABLE TO MILITARY TRIALS 16
(1863); JOSEPH STORY, 2 COMMENTARIES ON THE CONSTITUTION OF THE UNITED
STATES §§ 1196-97 (5th ed. 1891); see also Chappell v. Wallace, 462 U.S. 296,
300-01 (1983).

3. See, e.g., Noyd v. Bond, 395 U.S. 683, 689-700 (1969).
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judicial influence over military affairs, particularly in executive decision-
making as to when and how armed conflict would be waged by the
Nation’s military forces. The Nation’s reaction to post-World War II
political currents, in particular its political and social response to the rise of
Communism as both an internal and external enemy, drove Douglas to an
anti-military ideology. Douglas never supported Communism; he believed
it had to be defeated by due process and the expansion of constitutional
liberties, rather than through a force of military might.

Although Douglas served on the Court through the tenures of four chief
justices and was often joined in his anti-military law decisions by his allies,
Justice Hugo Black and Chief Justice Earl Warren, his ideology was unique
in two respects. With the exception of Warren, the justices who decided to
limit military jurisdiction primarily did so on the basis of civil and
individual rights, which they believed were lacking in courts-martial, rather
than on limiting executive authority. Douglas was unique in that he sought
not only to expand, to the maximum extent practicable, individual and civil
rights into the military’s legal construct and limit military jurisdiction over
its service members, but in that he was also determined to undermine the
establishment of a unitary executive branch.* In this latter respect he was

4. Douglas was by no means alone in fearing an empowered Executive Branch.
However, the term unitary executive did not exist in the Nation’s mainstream
lexicon. It was referred to as an imperial presidency. For instance, in 1973,
political scientist Arthur Schlesinger warned of an imperial presidency, which
disregarded the constitutional checks and balances traditional to U.S. politics. See
ARTHUR SCHLESINGER, THE IMPERIAL PRESIDENCY 216-18 (1973); see also
ANDREW RUDALEVIGE, THE NEW IMPERIAL PRESIDENCY: RENEWING PRESIDENTIAL
POWER AFTER WATERGATE 211-60 (2005). For a definition of the unitary
Executive Branch, see Steven G. Calabresi & Kevin H. Rhodes, The Structural
Constitution:  Unitary Executive, Plural Judiciary, 105 HARv. L. REv. 1153
(1992). Calabresi and Rhodes state that “[u]nitary executive theorists claim that all
federal officers exercising executive power must be subject to the direct control of
the President.” Id. at 1158; see also Lawrence Lessig & Cass Sunstein, The
President and the Administration, 94 COLUM. L. REv. 1 (1994). Lessig and
Sunstein believe that the unitary executive theory is new:

It is a creation of the twentieth century, not the eighteenth. It derives

from twentieth century categories applied unreflectively to an

eighteenth century document. It ignores strong evidence that the

framers imagined not a clear executive hierarchy with the President

at the summit, but a large degree of congressional power to structure

the administration as it thought proper.
Id at 2. However, Lessig and Sunstein do not argue that all notions of a unitary
executive are constitutionally wrong or unworkable. /d.

However, Professor John Yoo, perhaps the leading advocate of the unitary
executive theory, argues that “[a] war may be constitutional, even if no declaration
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joined by Warren, who also expressed a fear of expansive executive power
exuding from its control over the military.” But Douglas alone sought to
limit the Nation’s involvement in an unpopular overseas conflict in
Vietnam through judicial activism.®

This Article is not a biography of Douglas. Nor is this Article an
analysis of courts-martial procedures during the evolution of the military
justice system from the pre-World War II Articles of War through the

of war has issued or if the President acted unilaterally, so long as one branch has
not usurped the textually enumerated power of another.” The Continuation of
Politics by Other Means: The Original Understanding of War Powers, 84 CAL. L.
REV. 167, 174 (1996). For a criticism of Yoo’s thesis, see JACK GOLDSMITH, THE
TERROR PRESIDENCY: LAW AND JUDGMENT INSIDE THE BUSH ADMINISTRATION
(2007). According to Goldsmith, a contemporary of Yoo’s while serving President
George W. Bush, “Yoo believed that when the Constitution vested the ‘executive
power’ in the President, it gave him all of the military powers possessed by the
King of England save those expressly given to Congress.” Id. at 97.

It is this author’s contention that Douglas presciently feared the
establishment of a unitary executive as advocated for by Yoo and others, but that
his judicial activism to diminish the President’s command over the military was an
unworkable constitutional realignment as much at odds with the founders’ intents as
is Yoo’s thesis.

5. See, e.g., Earl Warren, The Bill of Rights and the Military, 37 N.Y.U. L.
REv. 181 (1962). Despite significant ideological differences with some of his
fellow justices, after his death, Douglas was not remembered by all as socially
antagonistic. See, e.g., William J. Brennan, Remembrances of William O. Douglas
on the 50th Anniversary of his Appointment to the Supreme Court, 1 SUP. CT. HIST.
Soc. YEARBOOK 1 (1990); see also HOWARD BALL, HUGO L. BLACK: COLD STEEL
WARRIOR 130-32 (1996). But this was not always the case, and Douglas’s mutual
animosity to Frankfurter characterized the Court’s conference deliberations. See
Melvin 1. Urofsky, Conflict Among the Bretheren: Felix Frankfurter, William O.
Douglas, and the Clash of Personalities and Philosophies on the United States
Supreme Court, 1988 DUKE L. J. 71 (1988); see also JOHN C. JEFFRIES JR., JUSTICE
LEWIS F. POWELL, JR., AND THE ERA OF JUDICIAL BALANCE 255 (1994). John C.
Jeffries, a biographer of Justice Louis Powell, observed that Douglas feuded with
Frankfurter and openly derided both Warren Burger and Thurgood Marshall, a
justice who was his ideological ally. Douglas was far more friendly with Rehnquist
than these men despite their differences in judicial ideology. Id. at 256. A recent
biography of Justice Wiley Rutledge noted that Douglas had particularly warm
relations with Rutledge and Frank Murphy, but Robert Jackson and Felix
Frankfurter denigrated Douglas, and Douglas came to dislike these two men. See
JOHN M. FERREN, SALT OF THE EARTH, CONSCIENCE OF THE COURT: THE STORY OF
JUSTICE WILEY RUTLEDGE 278 (2004). To the extent that personalities on the Court
matter in deliberations, these relationships are instructive as to the processes of
publishing majority, concurring, and dissenting opinions.

6. See, e.g., Noyd, 395 U.S. 683.
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enactment of the Uniform Code of Military Justice and the establishment of
Article IIT judicial review.” The intention underlying this Article is to
analyze the sources and effects of Douglas’s antipathy for the military’s
legal construct, especially the practice of trial by courts-martial. Douglas
did have an effect on the evolution of the military’s legal construct, and he
almost succeeded in narrowing the military’s jurisdiction over its
servicemen to a narrow fraction of what its jurisdictional reach is today.
Along with Justices Hugo Black, Earl Warren, Felix Frankfurter, William
Brennan, and shorter-tenured justices, he succeeded in judicially mandating
due-process rights for servicemen accused of offenses.® However, in his
ultimate goal, the extent to which he succeeded in lessening executive
authority in direct matters of military law is questionable. Yet, to date,
little analysis exists regarding the relationship between Douglas and the
military’s legal construct.

There is an important point to demarcate on the nature of military law.
From the origins of the Nation through the 1950s military law was
considered an area of jurisprudence almost under the exclusive control of
the Executive Branch.” The U.S. Congress enacted the rules of disciplining
soldiers and sailors and legislated appropriations necessary to maintain a
military, but the governance of the military under its legal construct was an
Executive-Branch zone of exclusivity without comparison to any other
domestic legal arena.'” In 1857, the Court, in Dynes v. Hoover,"
sanctioned the Executive Branch’s exclusive dominion over the
adjudication of courts-martial and, without so stating, other military trials.'?

Even before Dynes, through Douglas’s tenure on the Court, justices
frequently turned to legal treatises for guidance. In his final years on the
Court, Douglas sought to overturn Dynes and lessen the federal judiciary’s

7. For an overview of the evolution of military justice, see Walter T. Cox 1],
The Army, the Courts, and the Constitution: The Evolution of Military Justice, 118
MIL. L. REV. 1 (1987).

8. See, e.g., Reid v. Covert, 354 U.S. 1 (1957).

9. See, e.g., WILLIAM WINTHROP, MILITARY LAW AND PRECEDENTS 49 (reprint
1920). However, it should be noted that Winthrop also argued that courts-martial
were judicial in nature and served as courts of justice. To Winthrop, as a result,
courts-martial were bound to adhere to rules of law, including decisions of federal
courts. Id. at 54.

10. See, e.g., Joshua E. Kastenberg, A Sesquicentennial Historic Analysis of
Dynes v. Hoover, and the Supreme Court’s Bow to Military Necessity: From its
Relationship to Dred Scott v. Sanford fo its Contemporary Influence, 39 U. MEM.
L. REV. 595 (2009).

I1. 61 U.S. (20 How.) 65 (1857).

12. Kastenberg, supra note 10, at 596. Dynes v. Hoover was a basis for Ex
parte Vallandigham, 68 U.S. 243, 254 (1863).
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reliance on older military-law texts, as well as to reduce the reach of
courts-martial jurisdiction to cases arising in wartime to only offenses
unique to the military, such as desertion and crimes committed in overseas
installations.”” Douglas was a keen scholar of legal history, and his
decisions on military law were shaped by his interpretations of history. For
instance, in a book entitled An Almanac of Liberty, he parsed through what
he considered the more compelling legal acts and cases in U.S. history."*
These included the Civil War cases Ex parte Milligan'> and Ex parte
McCardle'® Douglas believed that Milligan was “an outstanding
declaration of the rights of man” and that McCardle was a product of the
“military[’s] claim[] [to a] right to try him under the odious Reconstruction
Acts.”'” In essence, Douglas likely believed that because little separation
existed between the Executive Branch’s symbolic exclusivity over military
law and its actual exclusivity over it, the separation was easily crossed in
the name of necessity. Douglas did not degrade the importance of the
Nation possessing a military. In 1946, he argued that military service was
essential to protecting democratic ideals, particularly when those ideals
were challenged by foreign enemies.'® But he also clarified this statement
in writing:

13. See Parker v. Levy, 417 U.S. 733, 766 (1974) (Douglas, J., dissenting).

14, WILLIAM O. DOUGLAS, AN ALMANAC OF LIBERTY (1954). Although
Douglas criticized the expansion of military authority during the Civil War, he did
not do so unequivocally. For instance, Douglas believed that President Abraham
Lincoln treated the free press generally within the Constitution’s First Amendment
guarantees: “But on the whole, the Civil War period was marked by a degree of
tolerance for the press somewhat surprising in view of the fact that the enemy was at
the gates and secret societies were operating from within.” Id. at 163.

15. 71 US. (4 Wall.) 2 (1866). In Ex parte Milligan, the Court upheld
Lincoln’s suspension of habeas corpus but held that U.S. citizens were not
amenable to military jurisdiction in areas where domestic civil courts functioned.
For a recent analysis of Milligan, see BRIAN MCGINTY, LINCOLN AND THE COURT
255-61 (2008).

16. 74 U.S. (7 Wall) 506 (1868). Ex parte McCardle originated with a
Mississippi newspaper editor who published inflammatory articles against the Army
and Reconstruction. A local Army commander arrested McCardle. After McCardle
appealed his arrest, Congress withdrew the Court’s appellate jurisdiction over the
case. It must have troubled Douglas that Chief Justice Samuel Chase upheld
Congress’s authority to withdraw jurisdiction, particularly the statement, “We are
not at liberty to inquire into the motives of the legislature. We can only examine
into its power under the Constitution; and the power to make exceptions to the
appellate jurisdiction of this [CJourt is given by express words.” Id. at 514.

17. DOUGLAS, ALMANAC OF LIBERTY, supra note 14, at 176, 280.

18. Girouard v. United States, 328 U.S. 61 (1946). The petitioner in this case,
Girouard, was a Canadian-born immigrant seeking U.S. citizenship who was a
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The bearing of arms, important as it is, is not the only way
in which our institutions may be supported and defended,
even in times of great peril. Total war in its modern form
dramatizes as never before the great cooperative effort
necessary for victory. The nuclear physicists who
developed the atomic bomb, the worker at his lathe, the
seaman on cargo vessels, construction battalions, nurses,
engineers, litter bearers, doctors, chaplains—these, too,
made essential contributions."

Part 1 of this Article traces the evolution of Douglas’s anti-military
ideology from his youth through the end of the Truman Administration. In
World War II, he often supported Roosevelt’s expansion of executive
authority through the Commander-in-Chief role, but this changed when the
war ended. Douglas’s anti-military ideology cannot be dissected without
understanding its relationship to another political force that existed
between the end of World War II and the mid 1960s. In what became
known as “McCarthyism,” an anti-Communist movement swept through all
aspects of U.S. politics.”’ While Douglas did not support Communism, he
believed that the nature of the anti-Communist movement both caused and
empowered the Executive Branch to not only ignore due-process rights of
individual citizens, but it also enabled the Executive Branch to embark on
legally questionable military policies.”

Part II analyzes Douglas’s continued alliance building to reduce the
reach of the military’s legal construct during the era of civil rights that
characterized the Warren Court. It distinguishes Douglas as not only
seeking a reduction in executive authority over the military as a matter of
individual rights, but also as waging a judicial campaign to reduce the
Executive Branch. Part III dissects Douglas’s influence and intent in
O’Callahan v. Parker”® This case was the high watermark of Douglas’s
efforts to curb the Executive Branch. While the unpopular Vietnam War
provided a forum for Douglas’s ideology, the war, for him, was simply
proof of the need to curb the Executive Branch’s control over the military
because that control undergirded a far greater danger: an Executive Branch

practicing Seventh Day Adventist. Based on his faith, he declared his refusal to
“take up arms in the defense of [the U.S.].” Id. at 62. As a result of this answer, the
government denied his citizenship application, and he challenged the decision. Id.
The Court held for Girouard. Id. at 70.

19. Id. at 64,

20. See, e.g., RICHARD M. FRIED, NIGHTMARE IN RED: THE MCCARTHY ERA IN
PERSPECTIVE 120-70 (1990).

21. See infra Part 1.

22. 395 U.S. 258 (1969).
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willing to push against its constitutional constraints. Of importance,
O’Callahan has historically been viewed as a briefly lived case limiting
military jurisdiction over service members.” But O’Callahan represented

23. Even before the Court overruled O’Callahan, in Solorio v. United States,
483 U.S. 435 (1987), a legal scholar within the military legal community, in failing
to see the broader intent underlying O’Callahan, wrote that the decision was
“intended to restrict courts-martial jurisdiction to the greatest extent possible over
crimes committed within the ternitorial limits of the United States during
peacetime.” See, James B. Thwing, Trial Counsel Forum: Trial Counsel
Assistance Program: Service Connection: A Bridge Over Troubled Waters, 1986
ArRMY LAw. 19, 21 (May 1986); see also Frederick Bernays Weiner, American
Military Law in the Light of the First Mutiny Act’s Tricentennial, 126 MIL. L. REV.
1, 57-58 (1989). Weiner was a retired judge advocate and well known scholar of
military law. He argued a number of cases cited in this Article before the Court,
which are noted on a case-by-case basis. In his article referenced here, he only
nominally connected the Vietnam Conflict to the majority’s intent in O ’Callahan,
arguing that the decision represented a flawed notion on the part of the majority that
courts-martial were grossly lacking in due process.

For another, more contemporary analysis of O’Callahan, see also Steven B.
Lichtman, The Justices and the Generals: A Critical Examination of the U.S.
Supreme Court’s Tradition of Deference to the Military, 1918-2004, 65 MD. L.
REV. 907, 919-20 (2006). Lichtman’s analysis is simply that the Court has
traditionally deferred to the military and O’Callahan was a significant departure
from this deference, but the Court’s purpose was to secure due-process rights of
servicemen. Id. The author of this Article does not agree with Lichtman’s
argument:

[T]he Court has a long history of deferring to military judgment.

While other litigants are often required to submit proof of whatever

assertions they are making before the Court, the Justices invariably

accept arguments put forth by the military without subjecting them to

constitutional scrutiny.

Id. at 910. The author’s disagreement with Lichtman’s article is that it failed to
research or analyze the Court’s deliberations in the period 1939-1975, and even
beyond. It did not make use of the abundant original research, such as personal
correspondences, drafts of opinions, and judicial memorandum available at the
Library of Congress and other repositories. For further conventional views of
O’Callahan, see also Cox, supra note 7, at 21; John A. Cohan, Legal War: When
Does it Exist, and When Does it End?, 27 HASTINGS INT’L & CoMP. L. REV 221,
290-91 (2004). However, one author correctly argued that O’Callahan was an
attempt at judicial oversight over the conduct of military operations. See Diane H.
Mazur, Rehnquist’s Vietnam: Constitutional Separatism and the Stealth Advance
of Martial Law, 77 IND. L. J. 701, 705-06 (2002). Mazur correctly noted that
O’Callahan “represents the height of judicial willingness to test the constitutionality
of decisions made in the exercise of military discretion. O’Callahan also illustrated
the careful line the Court once attempted to draw in defining the scope of military
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far more than a jurisdictional decision. It was the culmination of Douglas’s
efforts to restrict presidential authority to enter the Nation into armed
conflict.

I. FROM YOUTH THROUGH WORLD WAR II: A SYNOPSIS OF
DOUGLAS’S MILITARY RULINGS

There is little in Douglas’s youth, college experience, or legal career
that indicated an anti-military propensity. Douglas enlisted in the Army
after the U.S. entered into World War I, but during the war he remained in
the U.S.2* Unlike his colleague, Justice Harold H. Burton, Douglas did not
experience first-hand the horrors of trench warfare.” Nor did he receive a
commission like Warren, Black, Frankfurter, and Murphy.26 Nonetheless,
Douglas’s military service was laudable in his commanding officer’s
opinion. On Douglas’s discharge papers, Captain Chris Jensen, U.S.
Infantry, noted that Douglas possessed “excellent character” and labeled
him “a trustworthy soldier in every respect.””’ Moreover, the discharge
certificate indicated that the Army intended for Douglas to attend officers’
training camp, and only the November 11, 1918 armistice precluded this
advancement.”®

Douglas was born in Minnesota in 1898, but, at the age of three, his
family migrated to Yakima, Washington.” In 1904, his father died, leaving
the family in poverty.® Despite the poverty of his youth, he excelled
academically, graduated as valedictorian from his high school, and received

powers granted to Congress and to the Commander-in-Chief under the
Constitution.” Id.

24. EDWIN P. HOYT, WILLIAM O. DOUGLAS: A BIOGRAPHY 19 (1979).

25. Burton saw extensive fighting on the western front during World War I. In
the six months between May and November 1918, the U.S. Army, numbering some
1.5 million men in France, suffered 120,000 soldiers killed. For Burton’s wartime
experiences, see HAROLD H. BURTON, 600 DAYS’ SERVICE: A HISTORY OF THE
361ST INFANTRY REGIMENT OF THE UNITED STATES ARMY (1921).

26. For Justice Murphy’s military service, see SIDNEY FINE, FRANK MURPHY IN
WORLD WAR I (1954). For Justice Black’s military service, which included a
commission in the artillery, see ROGER K. NEWMAN, HUGO BLACK: A BIOGRAPHY
47-49 (1994).

27. For Douglas’s military experience, see Military Discharge Certificate,
William O. Douglas (Dec. 20, 1918) (located in Papers of William O. Douglas, Box
1771, Library of Congress) [hereinafter WOD, Box__].

28. Id.

29. See PHILIP J. COOPER, William O. Douglas: Conscience of the Court, in
THE BURGER COURT: POLITICAL AND JUDICIAL PROFILES 163 (Charles M. Lamb &
Stephen C. Halpern eds., 1991).

30. Id at 163-64.
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a scholarship to attend Whitman College.”! In 1922, he enrolled in
Columbia Law School.”?> Following graduation, he briefly worked at the
Cravath firm in New York and then returned to Washington State.*
Shortly thereafter, he accepted faculty positions at Columbia Law School
and then at Yale Law School.** After a stint as a member of the Securities
and Exchange Commission, he caught President Roosevelt’s attention and
was appointed as its chair in 1937.*° In 1939, Roosevelt nominated him to
the U.S. Supreme Court.*®

In his autobiography, written after his retirement from the Court,
Douglas expressed that the origins of his dislike of the military dated back
to his military service; despite possessing a passionate love of the Nation,
Douglas noted:

[M]y own experience in the Army taught me that it was
largely the “doughboys” who made the supreme sacrifice.
For many of the regular officers, the war had been a way to
get promoted. It was the peace that was anathema to the
officer corps. I also began to have grave doubts about top
generals such as “Black Jack” Pershing, who headed our
forces in World War I. I was not sorry to leave the Army.*’

It is impossible to know whether Douglas’s autobiography, written over
fifty years after his military service, accurately reflected his beliefs at the
times in his life that he referenced. He later equated his distrust of the
military with his empathy for striking laborers and the Industrial Workers
of the World who were suppressed at times through armed force.*®
Douglas did not leave any correspondences objecting to military service,

31. Id at 164.
32. Id
33. Id
34. Id
35. Id
36. Id.
37. WILLIAM O. DOUGLAS, GO EAST, YOUNG MAN: THE EARLY YEARS, THE
AUTOBIOGRAPHY OF WILLIAM O. DOUGLAS 95 (1974). Douglas also recalled:
At the college ROTC we had a colonel obsessed with two ideas.
First, we must become “leaping jaguars,” ready with bayonet in hand
to run any German through. Second, we must be in the right mood
for our role and learn to hate the Germans. How was this to be
achieved? By bayoneting dead horses, pretending they were
Germans. I had more disgust for the colonel than I had hate for the
Germans.
Id. at 93.
38. See id. at 80-82.
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but his expression of distrust towards the military after 1952 accords with
sentiments articulated in his autobiography.

A. Deference to Roosevelt as Commander-in-Chief: Executive
Authority, Internment of Citizens, and Selective Service

During World War II, and in its immediate aftermath, Douglas seldom
opposed the Executive Branch’s wartime policies on military jurisdiction.
In addition to Douglas’s recognition of the exigent circumstances of World
War II, this may have also resulted from his admiration for Franklin
Roosevelt, the President who appointed him first as the Securities and
Exchange Commission Director and then to the U.S. Supreme Court.”
Douglas regularly corresponded with President Roosevelt, even after his
Court appointment.*’ In one notable instance, Douglas implored Roosevelt
to seek a third term and defeat the likely Republican nominee, Wendell
Wilkie, in 1940 because he felt that Roosevelt was the only person who
could legitimately threaten Hitler with the Nation’s military forces.*'

39. See COOPER, supra note 29, at 164. Douglas penned, “[O]f the Presidents
with whom I served, FDR was the most principled and had the greatest integrity in
the political and constitutional sense, for never would he cross the bridge from
peace to war by any connivance such as was used in Vietnam some twenty years
later.” WILLIAM O. DOUGLAS, THE COURT YEARS: 1939-1975, THE
AUTOBIOGRAPHY OF WILLIAM O. DOUGLAS 288 (1980). In a brief paragraph
entitled, “What I Miss Most About Franklin D. Roosevelt,” which was published in
Look Magazine in 1952, Douglas penned:

FDR was a master of human relations who made the world his field.

That is why there were heavy hearts in Asia’s rice fields when he

died. Since that time, we have been sadly out of touch with the

forces that make revolutions. Being out of touch, we do not

understand them, and out of that misunderstanding grow the

mounting tensions in the world.
William O. Douglas, What I Miss Most About Franklin D. Roosevelt, LOOK
MAGAZINE, Feb. 1, 1952 [WOD, Box 855]. Douglas was not alone in his reverence
for Roosevelt. A biographer of Justice Wiley Rutledge noted that Rutledge did not
dissent in the contentious Japanese internment cases out of loyalty for the President.
See FERREN, supra note 5, at 255-57. Ferren wrote that Rutledge revered FDR and,
at some level of consciousness, “was not going to turn his back on his president.”
Id. at 257.

40. In Box 368 of Douglas’s papers there are over one hundred personal letters
between Roosevelt and Douglas. {WOD, Box 368].

41. Letter from Justice William O. Douglas to President Franklin Delano
Roosevelt, July 2, 1940 [WOD, Box 368]. An abbreviated text of the letter
evidences Douglas’s admiration for Roosevelt and may explain Douglas’s
reluctance to oppose the President:
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Douglas’s loyalty to Roosevelt—a loyalty that continued after
Roosevelt’s death—is evidenced by the fact that he did not dissent in Yakus
v. United States,” a case in which the Court determined that the Congress,
as an emergency wartime measure, could delegate to the Executive Branch
certain authorities to regulate price controls and prosecute violations as
crimes in federal court.* In Cramer v. United States, Douglas dissented
from the Court’s reversal of a treason conviction.* The Court held that for
criminal treason to occur, an overt act beyond meeting with agents loyal to
an enemy had to be proven.® Likewise, in Hartzel v. United States,*

I view it this way. If Hitler licks England (and certainly his chances

are at least fair), he will offer “peace to this country” . . . . He will

make every possible appeal to American business, to greed for

profits, etc. Many in this country already are saying that we could

“do business with Hitler” if we only had a chance to doso . ... To

have a “business minded” President in the White House during these

critical times would be fatal . . . . Once we started on that course, we

would be at Hitler’s mercy in world markets and tortured by him on

the domestic scene. As a republic, we would face the gravest peril in

our history. The Nazi dream of having us by 1944 might well come

true. [Wendell] Wilkie would walk into the arms of Hitler as did the

Cliveden set. Not only could you prevent that grave disaster. You

see the issues clearly and have the public confidence and are the only

one who could prevent it.
Id. In this same letter, Douglas argued to Roosevelt that New York Mayor, Fiorello
LaGuardia, should be Roosevelt’s vice presidential candidate, but not Postmaster
General James Farley. Id.

42. 321 U.S. 414 (1944). The case arose under the Emergency Price Control
Act, an anti-inflationary measure that vested an executive agency with the authority
to create price controls. Id. at 419. The Act conferred jurisdiction to the U.S.
District Courts to prosecute individuals who violated price control regulations. Id.
at 418. The regulations were created by the Executive Branch rather than legislated
through Congress. Id. at 419. Violations of the regulations, in some instances,
were prosecuted criminally rather than civilly. /d. at 418.

43. Id. at 422-23.

44. 325U.S. 1, 48 (1945) (Douglas, J., dissenting).

45. Id. at 29 (majority opinion). The Court noted:

A citizen intellectually or emotionally may favor the enemy and
harbor sympathies or convictions disloyal to this country’s policy or
interest, but so long as he commits no act of aid and comfort to the
enemy, there is no treason. On the other hand, a citizen may take
actions which do aid and comfort the enemy—making a speech
critical of the government or opposing its measures, profiteering,
striking in defense plants or essential work, and the hundred other
things which impair our cohesion and diminish our strength—but if
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Douglas sided with Justices Frankfurter, Robert Jackson, and Stanley Reed
in dissenting from the Court’s reversal of an espionage conviction.”” The

there is no adherence to the enemy in this, if there is no intent to
betray, there is no treason.
Id. Douglas opposed this view and argued that ample evidence existed to prove
treasonous intent. See id. at 53-54 (Douglas, J., dissenting). Douglas closed his
dissent with a caustic comment: “Such a result makes the way easy for the traitor,
does violence to the Constitution and makes justice truly blind.” Id. at 67. In his
1954 book, An Almanac of Liberty, Douglas wrote:
The first treason case ever to be decided by the Supreme Court
reached there in 1944 in the midst of World War II. It involved an
American citizen charged with having given aid and comfort to
Germany in time of war. His conviction was reversed by a divided
Court. . . . The accused must have more than an intent to betray; he
must translate the intent into action. Each act must have two
witnesses. And the act of adherence must confer some actual,
tangible benefit on the enemy. So ruled the Court in 1944. The
construction given was so restrictive that some thought that no
prosecutor would thereafter chance an indictment under the head of
treason.
DOUGLAS, ALMANAC OF LIBERTY, supra note 14, at 347. Douglas did not note that
he was a dissenting justice in the case. See id. Ironically, it was arguably the
restrictive holding in Cramer that prevented a large volume of treason trials during
the anti-Communist movement’s heyday in the 1950s.

46. 322 U.S. 680 (1944).

47. Id. at 690 (Reed, J., dissenting). The Court, in reversing the conviction,
noted that Hartzel, a World War I veteran, honorably discharged from the Army,
and a native-born American, had never been a member of a subversive organization
prior to World War II. Id. at 682-83. Hartzel mailed his pamphlets to the U.S.
Army Air Force Chief-of-Staff, as well as a number of other military organizations.
Id. at 683-84. The majority recognized the total-war nature of World War II:

We are not unmindful of the fact that the United States is now
engaged in a total war for national survival and that total war of the
modem variety cannot be won by a doubtful, disunited nation in
which any appreciable sector is disloyal. For that reason our
enemies have developed psychological warfare to a high degree in
an effort to cause unrest and disloyalty . . . . But the mere fact that
such ideas are enunciated by a citizen is not enough by itself to
warrant a finding of a criminal intent to violate Section 3 of the
Espionage Act. Unless there is sufficient evidence from which a jury
could infer beyond a reasonable doubt that he intended to bring
about the specific consequences prohibited by the Act, an American
citizen has the right to discuss these matters either by temperate
reasoning or by immoderate and vicious invective without running
afoul of the Espionage Act of 1917.
Id. at 689.
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two individuals convicted of espionage under the 1917 Espionage Act had,
shortly after the Japanese attack on Pearl Harbor, distributed pamphlets
designed to undermine the government’s efforts in recruiting for the armed
forces.*®

Douglas sided with the majority in Hirabayashi v. United States.” In
that case, the Court upheld a military commander’s curfew order directed at
citizens and legal residents of Japanese, German, and Italian extraction.>

48. See United States v. Hartzel, 138 F.2d 169, 170 (7th Cir. 1943), rev'd, 322
U.S. 680 (1944). As characterized by the appellate court, the pamphlets were anti-
Roosevelt, anti-Semitic, and anti-British. Id. at 173. Hartzel admitted to the trial
court that he authored and distributed hundreds of the pamphlets through the U.S.
mail. Id. at 172-73. One such pamphlet contained a statement which read:

Wilson died an invalid; Roosevelt became president one. What is
the social significance of his condition?

A clue is given in the statement that syphilis is “the result of an
illness of moral, social and racial instincts” of which prostitution is
an integral part. Similarly the breakdown of Wilson after the
“peace” was probably connected with reactions from the emotional
debauchery of preceding years. It is, therefore, suggested that the
epidemic of paralysis in New York State at a later time had a source
in the weakening of nervous systems, brought about by the emotional
self-masturbation of stories of the “bad” Germans.

Our leader—safe in Washington—escaped the actual horrors of
war, but he could not escape the virus of a child’s disease. As with
syphilis his paralysis is indicative of severe maladjustments within
the nation. He reproduces within his body our internal breakdown;
he is in fact a degenerate who now seeks ways of having us cure him
of his ailment.

Hidden within the present program to save humanity are germs of
infantilism, paralysis and death. For we now follow, not a little
child, but a man with a child’s disease.

Id. at 171. Given Douglas’s stated affinity for Roosevelt, it is difficult not to
conclude that Hartzel’s attack on the President did not offend Douglas.

49. 320 U.S. 81, 105 (1943) (Douglas, J., concurring).

50. Id. at 92 (majority opinion). The order read,

[A]ll alien Japanese, all alien Germans, all alien Italians, and all
persons of Japanese ancestry residing or being within the
geographical limits of Military Area No. 1 . . . shall be within their
place of residence between the hours of 8:00 P.M. and 6:00 A M.,
which period is hereinafter referred to as the hours of curfew.”
Id. at 88. Of importance, the Court also held:

The war power of the national government is “the power to wage
war successfully.” It extends to every matter and activity so related
to war as substantially to affect its conduct and progress. The power
is not restricted to the winning of victories in the field and the
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Although Douglas agreed with the Court’s view that in order to wage war
successfully the national government could vest in a local military
commander the authority to issue orders with criminal sanctions for
violators, he wrote a concurring opinion detailing his reasons for the
agreement.”’ Unlike the majority opinion, Douglas concentrated on the
rights of an individual to challenge a military order based on civil rights
rather than on the military’s legal position over civilians in wartime.*?
Notably, Douglas did not publish a dissent in Korematsu v. United
States,” a case for which he later expressed regret.* Nor did he join in

repulse of enemy forces. It embraces every phase of the national
defense, including the protection of war materials and the members
of the armed forces from injury and from the dangers which attend
the rise, prosecution and progress of war. Since the Constitution
commits to the Executive and to Congress the exercise of the war
power in all the vicissitudes and conditions of warfare, it has
necessarily given them wide scope for the exercise of judgment and
discretion in determining the nature and extent of the threatened
injury or danger and in the selection of the means for resisting it.
Where, as they did here, the conditions call for the exercise of
judgment and discretion and for the choice of means by those
branches of the Government on which the Constitution has placed
the responsibility of war-making, it is not for any court to sit in
review of the wisdom of their action or substitute its judgment for
theirs.
Id. at 93 (citations omitted). Within two decades, Douglas significantly departed
from the argument that the judiciary could not substitute its judgment for the
Executive Branch’s ability to wage war.

51. Id. at 105 (Douglas, J., concurring). Initially, Rutledge joined with Douglas
in the concurrence but then withdrew and authored his own. See id at 114
(Rutledge, J., concurring); FERREN, supra note 5, at 244.

52. See Hirabayashi, 320 U.S. at 105-09 (Douglas, J., concurring). Douglas
argued that the government, at some point, had to create a means for loyal citizens
to challenge their detention, since the reasons for the detention were based on the
idea that a population sector contained disloyal persons. Id. at 108. To Justice
Murphy, a number of factors, including Hirabayashi’s non-violent Quaker faith,
militated against any allegation of danger to national security. See SIDNEY FINE,
FRANK MURPHY: THE WASHINGTON YEARS 437 (1984). Murphy originally drafted
a dissent, but Frankfurter convinced him to write a concurrence. See id. at 443.
Douglas did not find this argument compelling in 1943, but based on his later
jurisprudence, it is likely that had Hirabayashi been decided after Roosevelt’s
death, he would have sided with Murphy.

53. 323 U.S. 214 (1944). Chief Justice Harlan Stone assigned Black to write
the majority opinion for the reason that Black had, by 1944, become considered as a
guardian of civil liberties. See FINE, supra note 52, at 445. Black was angry with
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Murphy’s dissent even though Murphy’s dissent embodied two themes that
Douglas later incorporated into his military-law jurisprudence: civil rights
and judicially curbing excessive executive authority.”> Murphy argued that
the majority’s decision constituted a legalization of racism.”® He conceded
that in emergencies the decisions of military commanders had to be
accorded deference.’’ But, in a caveat, he argued, “At the same time,
however, it is essential that there be definite limits to military discretion,
especially where martial law has not been declared.”®® At the time of the
decision, Douglas was unmoved by Murphy’s impassioned arguments, and
though he later considered his reluctance to be a great mistake, he placed
the blame for the relocation not on the President but on the military
command in the western U.S.” Douglas’s blame on the military was
misplaced and, at best, reflected his regret for siding with General John
DeWitt, the military’s commander for the Nation’s western defenses, who
believed that the evacuation and relocation were both necessary.® It is true

this assignment because the decision trammeled civil liberties, and he wanted his
reputation to remain as it had been. See NEWMAN, supra note 26, at 313-16.

54. See DOUGLAS, THE COURT YEARS, supra note 39, at 38-39, 280.

55. See Korematsu, 323 U.S. at 234-35 (Murphy, J., dissenting).

56. Id. at 233 (arguing that “[sJuch exclusion goes over ‘the very brink of
constitutional power’ and falls into the ugly abyss of racism”). In conference,
Murphy argued that the U.S. treatment of its citizens of Japanese dissent was little
different than the Nazi government’s treatment of its minorities. See FINE, supra
note 52, at 443.

57. See Korematsu, 323 U.S. at 233-34.

58. Id. at 234.

59. DouGLAS, THE COURT YEARS, supra note 39, at 280. Douglas recorded,
“Fine American citizens had been robbed of their properties by racists—crimes that
might not have happened if the Court had not followed the Pentagon so literally.”
Id. He also argued, tellingly, that Korematsu had to be seen in light of Ex parte
Milligan, a Civil War case determining the extent of military jurisdiction over
civilians. /d. at 38. Ex parte Milligan narrowed the military’s jurisdiction over
U.S. citizens to places of actual conflict where civil courts were not functioning. Ex
parte Milligan, 71 U.S. (4 Wall.) 2, 123 (1866). Douglas penned:

Some think that the famous Milligan case—generally limiting the
power of military courts to try civilians—would never have been
written in the heat of the Civil War but mustered a majority of votes
only because it was decided late in 1866 [when the war was over]

It may be that [Korematsu] . . . would never have been sustained
except in the climate of war.
DouGLAS, THE COURT YEARS, supra note 39, at 38 (citation omitted).
60. A concise treatment of the military’s role in the internment of Japanese
Americans is found in Sidney Fine, Mr. Justice Murphy and the Hirabayashi Case,
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that DeWitt grossly exaggerated the threat from Japanese persons to
Congress, and, as for the thousands of innocent persons, he concluded, “A
Jap’s a Jap . ... It makes no difference whether he’s an American citizen
or not. There is no way to determine their loyalty.” But the Army Chief
of Staff, the Secretary of War, and President Roosevelt could have stopped
the internment of Japanese citizens and nationals residing in the U.S.

Douglas initially drafted a concurring opinion that allowed the
President the authority to remove citizens from one geographic area to
another in times of national emergency but not the authority to imprison
citizens in military encampments, which deprived them of basic liberties.
He specifically argued, “While [Korematsu] could not lawfully refuse to be
evacuated, he could lawfully resist the indefinite detention which was in
store for him if he submitted.”®® Importantly, his circulated draft dissent
contained language acquiescing to the perceived needs of military security
on the West Coast:

And in any aspect of the matter, it was a military decision
which I do not believe we can disturb unless it had no
substantial report as an espionage or sabotage measure. I
think it plain that it had such support, unless we attribute to
the military the selfish reasons which certain groups had
for welcoming the evacuation. That we should not do, as
the military decision had every earmark of good faith.**

More accurately than his blame on the military for the internment,
Douglas later claimed that Black and Frankfurter bullied him from writing
the dissent.” There is an important point in Douglas’s alliance with both

in THE MASS INTERNMENT OF JAPANESE AMERICANS AND THE QUEST FOR LEGAL
REDRESS 76-78 (1994). It is important to note that General DeWitt and Justice
Black were friends, dating back to Black’s Senate tenure. NEWMAN, supra note 26,
at 314. Roger K. Newman, one of Black’s biographers, noted, “Black’s faith in
DeWitt added to his belief that the commander in the field had the right and the
power to make the decision who should remain in an area.” Id.

61. NEWMAN, supra note 26, at 313. The Court did not know of this comment.
See FERREN, supra note 5, at 254, DeWitt had previously testified before Congress
on the military necessity of the internment and had claimed, falsely, that Japanese
Americans were detected signaling enemy ships from the coast and “conducting
other subversive activities.” Id. at 255.

62. William O. Douglas, draft dissent in Korematsu, circulated to the Court on
Dec. 1, 1944 [WOD, Box 114].

63. Id.

64. Id.

65. DOUGLAS, THE COURT YEARS, supra note 39, at 280; see also BALL, supra
note 5, at 176-77. Roger Newman accurately wrote of Black:
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Black and Frankfurter. Douglas viewed Black as his closest ally on the
Court, though during the Vietnam conflict Black refused to join Douglas in
his attempts to judicially terminate the war, and during the height of the
Vietnam conflict the two men spent three years without socially speaking.®
Black’s refusal placed him squarely in the individual-rights arena with
regard to the military’s legal construct. Unlike Douglas, Black did not see
the judiciary’s role as a means to check the executive’s almost exclusive
authority over the armed services to terminate the Nation’s involvement in
the Vietnam Conflict.” Whether Black ever harbored any regrets for
Korematsu is unknown because, long after the war, he publicly argued that
the Court’s decision was correct.®®

Douglas respected Frankfurter and considered him one of the Court’s
brightest justices in its history.” However, although the two men
occasionally agreed on the outcome of cases, Douglas and Frankfurter
developed an antagonism for each other.” Douglas later penned, “Most of
Frankfurter’s decisions at the constitutional level were eroded within a few
years after he retired, in 1962, only to be refurbished when the Nixon
appointees arrived.””’ Ironically, Douglas’s description of Frankfurter’s
short-lived influence is precisely what occurred with Douglas’s efforts to
curb the military’s legal construct in O’Callahan.

The same day that the Court decided Korematsu it also decided Ex
parte Endo.” Douglas’s role in Endo is as notable as it was in Korematsu,
as he authored the majority’s opinion.”” He began the decision with a
recitation, similar to that in Hirabayashi, of the reasons for the relocation

Black wanted to immunize the military in wartime completely from
judicial review. He looked at the case as one of administrative
finality. General DeWitt’s decision, he told his clerk, was the same
as if it had been made by a court or regulatory agency.
NEWMAN, supra note 26, at 316.
66. NEWMAN, supra note 26, at 599-600.
67. Seeid. at617.
68. JOHN R. VILE, GREAT AMERICAN JUDGES: AN ENCYCLOPEDIA 75 (2003).
69. See DOUGLAS, THE COURT YEARS, supra note 39, at 22-23. Douglas also
noted that “[elarly in his career [Frankfurter] was identified with leftist causes,
notably the Sacco-Vanzetti case. But Frankfurter was not a leftist; he was always
identified with the Establishment, though insistent that the Establishment proceed
with meticulous care when it moved against a miscreant, whether he be left or
right.” Id. at 21.
70. BELKNAP, supra note 1, at 64.
71. DoOUGLAS, THE COURT YEARS, supra note 39, at 21.
72. 323 U.S. 283 (1944). See also Korematsu v. United States, 323 U.S. 214
(1944).
73. Id. at 284.
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of citizens of Japanese ancestry.” Douglas, however, ensured that the
petitioner, Mitsuye Endo, was judicially noticed as a “loyal and law-
abiding citizen” who had been forced into a relocation camp and, despite
efforts to prove her loyalty, was unable to secure release.”” But Douglas
did not criticize the reasons for forced relocation or even reach a
constitutional question regarding the internment camps.”® Indeed, he did
not criticize the military’s role in the internment.”” As in the case of
Korematsu, he later claimed that the lack of criticism of the military
occurred as a result of Frankfurter and Black putting pressure on him.”

Yet, unlike the result in Korematsu, Douglas determined that the
government could not continue to intern citizens whose loyalty to the
Nation was proven.79 Also, unlike in Korematsu, Douglas articulated
language that, while not condemning racism, made clear that loyalty to the
U.S. was not a matter of race. “Loyalty is a matter of the heart and mind,
not of race, creed, or color,” he argued.** To Murphy, Douglas’s
determination did not go far enough, and he argued that any acceptance of
constitutional authority to detain individuals based on ancestry or race was
an “unconstitutional resort to racism.”® What Murphy articulated in Endo
Douglas later adopted in his civil rights jurisprudence. But Douglas’s
decision to refrain from criticizing Roosevelt’s war policies resulted in
diminishing Murphy’s abilities to influence the introduction of greater due
process into military law.

74. Id. at 285.
75. Id. at293-95.
76. Id. at297. Instead, Douglas wrote,
It should be noted at the outset that we do not have here a question
such as was presented in Ex parte Milligan, or in Ex parte Quirin,
where the jurisdiction of military tribunals to try persons according
to the law of war was challenged in habeas corpus proceedings.
Id. (citations omitted).
77. Id. at 296-97.
78. DOUGLAS, THE COURT YEARS, supra note 39, at 280.
79. Endo, 323 U.S. at 302. Instead of criticizing the military’s role, Douglas’s
decision stated,
Mitsuye Endo is detained by a civilian agency, the War Relocation
Authority, not by the military. Moreover, the evacuation program
was not left exclusively to the military; the Authority was given a
large measure of responsibility for its execution and Congress made
its enforcement subject to civil penalties by the Act of March 21,
1942. Accordingly, no questions of military law are involved.
Id. at 298.
80. Id. at 302.
81. Id. at 307-08 (Murphy, J., concurring).
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B. Selective-Service Cases

In addition to Korematsu and Endo showing Douglas’s support of
Roosevelt’s war policies, Douglas’s opinion in one prominent selective-
service case that arose during the war evidenced his view that Roosevelt’s
wartime conscription policies were largely conducted within constitutional
parameters. In Falbo v. United States,” a case determining whether a
citizen who claimed conscientious-objector status was amenable to federal
criminal law for a failure to “report for assignment to national service,”
Douglas sided with the majority opinion, upholding the legality of the
selective-service process and, in effect, Falbo’s conviction.®

The petitioner in that case argued that because the classification
determinations of local selective-service boards were not subject to judicial
review, the Selective Service Act requiring his attendance was
unconstitutional ® Relying on Martin v. Mot1,** a case arising from the
War of 1812 that Douglas later found antiquated, the majority found that
there was no constitutional requirement to enable individuals to challenge
their local selective-service board determinations, though any final
determination of amenability to military service was a different matter.®

82. 320 U.S. 549 (1944), reh’g denied, 321 U.S. 802 (1944) (explaining that
Falbo was convicted of violations of the Selective Service and Training Act of 1940
and sentenced to one year in prison).

83. Id. at 550-51, 555.

84. Id. at 554.

85. 25 U.S. (12 Wheat.) 19 (1827).

86. Falbo, 320 U.S. at 554 (summarizing Mott’s holding that “Congress
apparently regarded ‘a prompt and unhesitating obedience to orders’ issued in that
process ‘indispensable to the complete attainment of the object’ of national
defense”). However, Mott is worthy of note because it described the Executive
Branch’s authority in national emergencies, an authority Douglas later took
exception to:

The power itself is to be exercised upon sudden emergencies, upon
great occasions of state, and under circumstances which may be vital
to the existence of the Union. A prompt and unhesitating obedience
to orders is indispensable to the complete attainment of the object.
The service is a military service, and the command of a military
nature; and in such cases, every delay, and every obstacle to an
efficient and immediate compliance, necessarily tend to jeopardfize]
the public interests. While subordinate officers or soldiers are
pausing to consider whether they ought to obey, or are scrupulously
weighing the evidence of the facts upon which the commander in
chief exercises the right to demand their services, the hostile
enterprise may be accomplished without the means of resistance. If
“the power of regulating the militia, and of commanding its services
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The majority also noted, however, that the local board determination of
classification was only an intermediate step in an induction process into
armed service, non-combatant duty, or national service and that judicial
intervention was possible after a final determination of status.®’

Falbo was decided on January 3, 1944.%® On March 27 of the same
year, the Court decided Billings v. Truesdell, a case authored by Douglas
that narrowed the military’s jurisdictional reach to citizens lawfully
conscripted but not fully inducted into it.* In that case, Arthur G. Billings,
a citizen, disagreed with his local board’s determination of his amenability
to military service.”® He considered himself a conscientious objector, but
not wanting to incur civil penalties, he protested administrative
determinations of his fitness while meeting all legal requirements of
mustering for duty.”’ At Fort Leavenworth, Billings refused to undertake
an oath of military service or to be fingerprinted, and that is when Army
officials notified him that he was already inducted into the military.”*
Billings disagreed with the local commander’s view that he was already
within military jurisdiction and continued to refuse to take the induction
oath.”” The Army charged him under the Articles of War with refusing to

in times of insurrection and invasion, are (as it has been emphatically
said they are) natural incidents to the duties of superintending the
common defence, and of watching over the internal peace of the
confederacy.”

Mo, 25 U.S. at 30 (quoting THE FEDERALIST NO. 29 (Alexander Hamilton)).

87. Falbo, 320 U.S. at 553 (“[A] board order to report is no more than a
necessary intermediate step in a united and continuous process designed to raise an
army speedily and efficiently.”).

88. Id. at 549.

89. 321 U.S. 542 (1944). Billings’s Socialist Party political affiliations, if
known at the time of his induction activities, would have likely kept him from
service. See, e.g., SUSAN R. RICHARDSON, Reds, Race, and Research: Homer P.
Rainey and the Grand Texas Tradition of Political Interference, 1939-1944 in 24
PERSPECTIVES ON THE HISTORY OF HIGHER EDUCATION 125, 158 (Roger L. Geiger
ed., 2005). In 1944, he ran for the U.S. Senate as a Socialist Party candidate in
Kansas. Id. In his court hearing, he testified that he believed Japanese and German
atrocities were grossly exaggerated, if not fictitious. Id. After the war, he was
removed from his faculty position. /d.

90. Id. at 543-44.

91. Id at 544 (explaining that the local board found Billings unfit for service
because of poor eyesight, however, the board of appeals reassessed this decision
and found him amenable to military service); see also Billings v. Truesdell, 135
F.2d 505 (10th Cir. 1943).

92. Ex parte Billings, 46 F. Supp. 663, 664 (D. Kan. 1942).

93. Id
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obey lawful orders.>* After filing a habeas writ, both the district court and
appellate court determined that despite his refusal to undertake an oath,
Billings was lawfully within the military’s jurisdiction.”

Although both lower courts agreed that Billings had not taken the oath
and recognized that the oath was a legal requirement to be amenable to
military jurisdiction, they sided with the Army’s argument that because the
refusal to take the oath took place on a military installation, the Army
possessed a limited jurisdiction over him.”® Douglas disagreed, although he
found a statutory and not a constitutional basis for Billings’s status.”
Indeed, he conceded that originally the Articles of War would have
conferred jurisdiction to the Army over persons such as Billings.”® But
because Congress had vested “in the civil courts exclusive jurisdiction over
all violations of the Act prior to actual induction,” Douglas determined that
the conviction required reversal.” Thus, in 1944, Douglas believed that the

94, Id

95. Id. at 664, 669. See also Billings, where the appellate court held that:
When a selected man has reported for induction and been
transported to the induction station and found acceptable, induction
is not a matter of choice with him. Being subject to compulsory
training and service, having reported for induction, and having
passed the requisite examinations, it is the duty of the military
authorities immediately to induct him and he cannot avoid induction
by refusing to take the oath. The regulations, in effect, provide that
refusal to take the oath shall not alter in any respect the selected
man's obligation to the United States.

135 F.2d at 507.

96. Billings, 321 U.S. at 544-45; see also Billings, 135 F.2d. at 507.

97. Billings, 321 U.S. at 545-47.

98. Id.

99. Id. at 547. In a concurrence, Frankfurter articulated that the legal point of
actual induction was too vague and the case required reversal. Specifically, he
noted:

Under the Selective Service Act of 1940, unlike that of 1917, a
selectee is not subject to trial by a military court martial until he has
been “actually inducted” for training and service. But Congress did
not define when he was so “inducted.” It thus left to judicial
construction when the civilian status ceased and the military status
began. In a matter of this sort, involving as it does the process of
compulsory recruiting of the nation’s Army in the midst of war, it is
of vital importance that the line be drawn as definitely as the
legislation reasonably permits in order that ambiguity and
controversy be reduced to a minimum.
Id. at 559 (Frankfurter, J., concurring).
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Constitution granted wide authority to the Executive Branch, coupling
military jurisdiction and conscripted citizens.

Almost immediately after the war’s conclusion, Douglas sought further
clarity to Falbo. He authored the majority opinion in Estep v. United
States,'™ a decision that placed limits on the government’s authority to
prosecute individuals who refused to submit to military induction after the
individuals exhausted all administrative avenues for redress. Estep and one
other petitioner were Jehovah’s Witnesses who claimed conscientious-
objector status in compliance with the Selective Service Act.'” However,
the local boards and all other administrative hearings ruled against the two
men.'? Although both men reported on the date ordered for Navy duty,
each refused to be inducted into military service.'” At trial, both
petitioners sought to defend on the ground that the local boards exceeded
their statutory authority in classifying them as eligible for duty.'® The trial
courts refused these defenses, and both men were convicted.'®

In a memorandum to his fellow Justices, prior to circulating a draft
opinion, Douglas argued first that religious rights were the central issue for
the Court to consider and second that the civil effects of convictions based
on arbitrary decisions by the selective-service boards were not warranted in
such instances as the case presented.'® Douglas did not want, for example,
Estep to lose the right to vote simply because, as a Jehovah’s Witness, he
sided with his faith against military service.'”’

Within his concern for religious rights, Douglas’s decision rested on a
broad principle that individual rights in conflict with the Executive Branch
were proper matters for judicial review.'® He recognized that the Selective
Service Act did not expressly grant individuals access to the courts.'” Yet
he refused to accept congressional silence as a blanket approval for the
boards to make determinations on individual cases without checks and

100. 327 U.S. 114, 115 (1946).

101. See id. at 116-17.

102. Id

103. Id.

104. Id at117-18.

105. Id.

106. Memorandum from Douglas to the Court (undated) [WOD, Box 130].

107. Id. Douglas was troubled by the lack of legislative history on religious
exemptions for Jehovah’s Witnesses within the Selective Service Act. He noted,
“[T]his particular question did not receive much attention in the debates, either in
the Senate or the House.” Id.

108. Id

109. See Estep,327U.S. at 121-22.
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balances, particularly because some determinations exceeded a board’s
lawful authority."

Although Estep later provided Douglas a springboard to narrow the
Executive Branch’s ability to wage war, it does not appear that he
contemporaneously considered the case as providing such a possibility. In
the twenty years after Falbo, Douglas’s record in selective-service cases
was mixed.'"! In 1947, Douglas authored Sunal v. Large,''? an opinion that
denied habeas to a petitioner who had been precluded from the same
defense raised in Estep.'” Timeliness was the basis for Douglas’s
denial.""* Later, in Witmer v. United States,"" the Court found that the
board’s denial of exemption from national service, based on conflicting
claims of ministerial status, did not give rise to a rights violation.''® Along
with Black, Douglas dissented without comment.'” In Sicurella v. United
States,'"® the Court determined that exemption from military service based
on conscientious-objector status did not require a person’s faith to oppose
all wars."”® Here, Douglas sided with the majority’s determination.'® And,

110. See id. The Court held,
We cannot readily infer that Congress departed so far from the
traditional concepts of a fair trial when it made the actions of the
local boards “final” as to provide that a citizen of this country should
go to jail for not obeying an unlawful order of an administrative
agency.

Id at 122.

111. See infra notes 112-22 and accompanying text.

112. 332 U.S. 174 (1947).

113. Id. at 175-76.

114. See id. at 177-79, 181, 183-84.

115. 348 U.S. 375 (1955).

116. See id. at 382-83. The Court also took note that the petitioner attempted to

obtain an agricultural exemption based on a specious claim. Id. at 382.

117. Id. at 384 (Douglas, J., dissenting).

118. 348 U.S. 385 (1955).

119. See id. at 390.

120. Id. at 385. Imstructively, the Court held:
The test is not whether the registrant is opposed to all war, but
whether he is opposed, on religious grounds, to participation in war.
As to theocratic war, petitioner’s willingness to fight on the orders of
Jehovah is tempered by the fact that, so far as we know, their history
records no such command since Biblical times and their theology
does not appear to contemplate one in the future. And although the
Jehovah’s Witnesses may fight in the Armageddon, we are not able
to stretch our imagination to the point of believing that the yardstick
of the Congress includes within its measure such spiritual wars
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in United States v. Seeger,' Douglas concurred that conscientious

objection to military service could be validly based on non-conventional
beliefs.'?

C. Military Trials of Civilians, Saboteurs, and War Criminals

A number of other World War II-era decisions evidence that Douglas
almost uncritically supported Roosevelt as a wartime Commander-in-Chief
and was not yet hostile to the military’s legal construct or the assertion of
executive authority in wartime. In Ex parte Quirin'® Douglas
wholeheartedly agreed with the majority’s determination that the President
possessed the constitutional authority to prosecute German saboteurs
captured on U.S. soil in a military trial.'’* However, during the
deliberations, Frankfurter insisted that the captured saboteurs could be
summarily executed and that Chief Justice Stone, the author of the opinion,
should state this fact in the decision."”® Douglas disagreed, writing to Stone

between the powers of good and evil where the Jehovah’s Witnesses,

if they participate, will do so without carnal weapons.
Id. at 390-91. Finally, in Oestereich v. Selective Serv. Bd., 393 U.S. 233 (1968), a
case arising out of a board’s denial of a conscientious-objector claim, Douglas
extended the judiciary’s authority to review board determinations prior to the filing
of criminal charges for failure to report. Id. at 239.

121. 380 U.S. 163 (1965).

122. Id at 188-93 (Douglas, J., concurring). Douglas articulated an argument
that the requirement of a conventional belief in a higher being would result in
discrimination against religions older than Christianity. Id. at 188-89. But he did
not attack the Selective Service Act or conscription in general in this particular
case. Significantly, he argued, “In sum, I agree with the Court that any person
opposed to war on the basis of a sincere belief, which in his life fills the same place
as a belief in God fills in the life of an orthodox religionist, is entitled to exemption
under the statute.” Id. at 192-93.

123. 317 U.S. 1 (1942).

124. See id. at 26, 48.

125. Frankfurter’s insistence on the Court’s recognition that summary execution
was a legal and viable alternative to a military trial for unlawful combatants is
found in a memorandum drafted by Frankfurter to read as a play. Known as
“Frankfurter’s Soliloquy,” he used phrases towards the German saboteurs such as
“curs,” who “should be hung.” The “Soliloquy” can be found in WOD, Box 77.
Frankfurter’s involvement in the case included extrajudicial advice to Secretary of
War Henry Stimson on the creation of the military tribunal to prosecute the
captured saboteurs. See MELVIN I. UROFSKY, DIVISION AND DISCORD: THE
SUPREME COURT UNDER STONE AND VINSON 60 (Univ. of S.C. Press 1997).
Frankfurter recommended to Stimson that the tribunal consist of military officers
only and be administered by the War Department as opposed to the Justice
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his insistence that no reference to summary execution be made in the
published decision and that the published decision stress the rule of law.'?®

As a result of Douglas’s insistence, the opinion contains the sentence:
“Unlawful combatants are likewise subject to capture and detention, but in
addition they are subject to trial and punishment by military tribunals for
acts which render their belligerency unlawful”; there is no reference to
summary execution.'” In influencing the published decision, Douglas
upheld Roosevelt’s policy toward captured unlawful combatants without
expanding the President’s authority beyond what was challenged and
without creating an unnecessary controversy with the inclusion of language
on the right to summarily execute saboteurs.

Three years after Quirin, in In re Yamashita, © Douglas joined the
majority in determining the military’s jurisdiction to prosecute law-of-war
offenses continued after the Japanese surrender and with little judicial
oversight.'” Like Nazi defendants tried at Nuremburg, Yamashita was

128

Department. See id. Frankfurter’s arguments for summary execution were in the
minority.

Since the formation of the Constitution, few military officers, and never the
Judicial Branch, have advocated for summary execution or lengthy prison sentences
without trial. See David G. Glazier, The Laws of War: Past, Present, and Future:
Precedents Lost: The Neglected History of the Military Commission, 46 VA. J.
INT’LL. 5, 79-80 (2005).

126. Memorandum from Justice William O. Douglas to Chief Justice Harlan F.
Stone, (October 17, 1942) [WOD, Box 77]. Douglas disagreed with Frankfurter’s
arguments. Douglas’s memorandum to Stone is as follows:

1 would like to see the sentence which I have underlined on pg. 6

omitted. That sentence is susceptible of the interpretation that it

would have been lawful for the Executive to have disposed of the

petitioners summarily without a trial by a tribunal. That may be true,

although if I had to vote today, I would be inclined to vote the other

way. The proposition however, is not before us and I think that the

omission of that sentence would not detract from the force and

substance or the paragraph at the bottom of pg. 6.

Id

127. See Quirin, 317 U.S. at 31.

128. 327 U.S. 1 (1946).

129. See id. at 8, 11-13. Homma v. Patterson, 327 U.S. 759 (1946), a similar
case, decided concurrently with In re Yamashita, did not generate a lengthy
opinion. In that case, the Court denied certiorari for the same reasons as in
Yamashita. See id. at 759. However, Justices Murphy and Rutledge dissented in
that case as well. Id. Douglas penned a memorandum to the other justices detailing
his agreement with the majority in Homma. See Memorandum from Justice
William O. Douglas on Homma, (1946) [WOD, Box 128]. Homma’s argument
involved the fact that he commanded an army, which humiliatingly defeated
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accused of war crimes that had not been expressly enumerated under any
treaties'® but were arguably common-law offenses in international law by
1939.! However, little jurisprudence existed on the issue of command
responsibility to prevent atrocities, and Yamashita’s failure to stop his
forces from committing atrocities was one gravamen of the charges against
him.'*

Unlike the Nazis prosecuted in international tribunals, Yamashita was
prosecuted in a wholly U.S. military commission for law-of-war offenses,
which were drafted by U.S. Citizens with no allied oversight."** It was a
tribunal similar to the Civil War military trials of Captain Henry Wirz, the
superintendant of the Andersonville Prison, and individuals accused in the

MacArthur’s forces in the Philippines in 1941-1942. Id  As a result of this,
MacArthur sought revenge, rather than a fair trial. Douglas dismissed this argument
and responded:
Petitioner contends that he has been denied a fair trial because
General MacArthur, whom he defeated, has appointed the
commission, ordered the trial, and will be the reviewing authority.
The substance of this seems to be that because of personal animosity,
MacArthur will deprive him of the right to be tried fairly. There is
no merit in this contention. If it were to apply here, I suppose that
the same rationale would be greatly applicable to any trial of a
former belligerent.
Id. Rutledge compared Homma to the Nazi and Russian purge trials. See FINE,
supra note 52, at 459-60.

130. See Yamashita, 327 U.S. at 13-14. Yamashita was charged with failing to
“control the operations of the members of his command, permitting them to commit
brutal atrocities and other high crimes against people of the United States and of its
allies and dependencies.” Id. Yamashita’s army massacred a large part of the
civilian population, killed prisoners of war, and destroyed religious movements. Id.
at 14.

131. See ROBERT K. WOETZEL, THE NUREMBERG TRIALS IN INTERNATIONAL
LAw, WITH A POSTLUDE ON THE EICHMANN CASE 230-32, 235, 239, 245 (1962);
William H. Parks, Command Responsibility For War Crimes, 62 MIL. L. REV. 1,
19-20 (1973); see also Report of Robert H. Jackson to the President, Atrocities and
War Crimes (June 7, 1945), reprinted in 12 Dep’t St. Bull. 1071 (1945).

132. See Yamashita, 327 U.S. at 13-14; see also Elizabeth Borgwardt, Re-
examining Nuremberg as a New Deal Institution: Politics, Culture and the Limits
of Law in Generating Human Rights Norms, 23 BERKELEY J. INT’L L. 401, 448
(2008) (noting that Yamashita was controversially convicted and hanged for failing
to control those under his command and permitting them to commit brutal
atrocities).

133. See Yamashita, 327 U.S. at 5.
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conspiracy to assassinate President Abraham Lincoln.”** In his defense
before the Court, Yamashita asserted that the Executive Branch lacked
jurisdiction to prosecute him in a military trial because the war had already
concluded."® He also argued that the military commission lacked the due-
process guarantees found in the Fifth Amendment, namely that he was
charged with ex post facto offenses, and that the trial was contrary to the
long-standing axiom of nullum crimen sine lege.® The majority
determined that because the charges and evidence were outside of the
Court’s jurisdiction, it would not rule on that particular issue."”’ In siding
with the majority, Douglas did not believe that the military tribunal’s lack
of due-process safeguards commonly found in civil trials were a matter of
judicial concern.'*®

134. See Louis FISHER, MILITARY TRIBUNALS AND PRESIDENTIAL POWER:
AMERICAN REVOLUTION TO THE WAR ON TERRORISM 62-63, 65-66 (2005)
(explaining that Wertz was tried by a “nine-member military tribunal” and that the
persons accused of assassinating Lincoln were also tried by a military commission
composed of nine officers). For a recent expansive treatise on the military trial of
the persons accused as conspirators in Lincoln’s assassination, see ELIZABETH D.
LEONARD, LINCOLN’S AVENGERS: JUSTICE, REVENGE, AND REUNION AFTER THE
CIVIL WAR (2004).

Douglas believed that the Lincoln assassination conspirators were
unconstitutionally prosecuted and sentenced in a military commission. See
WILLIAM O. DOUGLAS, THE ANATOMY OF LIBERTY: THE RIGHTS OF MAN WITHOUT
FORCE 32 (1963).

135. See Yamashita, 327 U.S. at 6.

136. Id  The majority disagreed and held that the offenses were properly
constituted. See id. at 14-17. “Nullum crimen sine lege” translates to no crime
without a law. See Theodore Meron, Revival of Customary Humanitarian Law, 99
AM. J.INT’L L., 817 (2005).

137. Yamashita, 327 U.S. at 22. The Court held:

For reasons already stated we hold that the commission’s rulings on

evidence and on the mode of conducting these proceedings against

petitioner are not reviewable by the courts, but only by the reviewing
military authorities. From this viewpoint it is unnecessary to
consider what, in other situations, the Fifth Amendment might
require, and as to that no intimation one way or the other is to be
implied.

Id

138. FINE, supra note 52, at 453-56. Of importance to Douglas’s evolution to
antipathy against the military’s legal construct, Hugo Black threatened to depart
from the majority when Chief Justice Stone initially wrote that military commission
comported with due-process requirements in the Fifth Amendment. Black
vehemently opposed this and argued that if the issue rested on due process, the
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Justices Frank Murphy and Wiley Rutledge separately dissented from
the majority’s opinion, and, as in the case of their dissents in Korematsu,
both justices used due-process language that Douglas later incorporated
into his anti-military jurisprudence. Notably, Douglas did not consider
Rutledge’s criticism of due-process defects within Yamashita’s tribunal a
matter for judicial concern.® In light of his later positions, Douglas’s

commission was deficient, and that he would join Murphy’s dissent. In an
unpublished concurrence, Black argued,

I am wholly unable to agree with the Court’s evaluation of our

system of trial by jury. If the Due Process Clause applied to the

proceedings here challenged, I could not justify them on the ground

that “army officers are better trained,” to disregard unreliable and to

weigh conflicting evidence than are “untrained jurors.” For it so

happens that those liberty loving, and I think wise people, who were

responsible for the Bill of Rights did not provide that officer, but did

provide that jurors should resolve disputed testimony in cases

involving life and liberty tried in our courts.

Unpublished Concurrence of Hugo Black on In re Yamashita (undated) (Located in
Hugo Lafayette Black Papers, Box 283, Library of Congress [hereinafter Black,
Box __]). Black also argued that the excessive reliance on hearsay in Yamashita’s
trial violated the Sixth Amendment’s confrontation clause. Id. He believed that
absent a treaty or law, because Yamashita’s trial was inherently part of war, the
President had the authority to conduct the trial without judicial review. Id. While
this argument may appear tangential to the subject of this Article, Douglas later
insisted that Black reiterate his commentary on jurors in the Reid v. Covert and Ex
rel. Toth v. Quarles cases explained infra.

Because of a desire to show unity, the Court determined that questions over
the fairness of the tribunal were beyond its jurisdiction. Id. at 156. See also
FERREN, supra note 5, at 317. That Douglas remained aloof to this argument might
suggest that he initially sided with Stone and believed the commission entirely fair.
This belief, however, did not last into the 1950s. In his ALMANAC OF LIBERTY,
Douglas wrote of the war crimes trials:

By our standards, no one can be tried for violating an ex post facto

law . ... [T]he crimes for which the Nazis were tried had never been

formalized as a crime with the definitiveness required by our legal

standards . . . , nor outlawed with a death penalty by the international
community. By our standards that crime arose under ex post facto

law. Goering et al deserved severe punishment. But their guilt did

not justify us in substituting power for principle.

DOUGLAS, ALMANAC OF LIBERTY, supra note 14, at 96.
139. See [WOD, Box 127]. Rutledge argued,

These two basic elements in the proof, namely, proof of knowledge

of the crimes and proof of the specifications in the bills, that is, of

the atrocities themselves, constitute the most important instances

perhaps, if not the most flagrant, of departure not only from the
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acceptance of the Court’s dicta that military commissions’ evidentiary
rulings, and the actual conduct of the procedure, wer