%% NATURAL RESOURCES JOURNAL

Volume 10
Issue 4 Fall 1970

Fall 1970

An Evaluation of the Provisions and Policies of the Outer
Continental Shelf Land Act

Robert B. Krueger

Recommended Citation

Robert B. Krueger, An Evaluation of the Provisions and Policies of the Outer Continental Shelf Land Act, 10
NAT. REs. J. 763 (1970).

Available at: https://digitalrepository.unm.edu/nrj/vol10/iss4/6

This Article is brought to you for free and open access by the Law Journals at UNM Digital Repository. It has been
accepted for inclusion in Natural Resources Journal by an authorized editor of UNM Digital Repository. For more
information, please contact disc@unm.edu.


https://digitalrepository.unm.edu/nrj/vol10
https://digitalrepository.unm.edu/nrj/vol10/iss4
mailto:disc@unm.edu

AN EVALUATION OF THE PROVISIONS AND
POLICIES OF THE OUTER CONTINENTAL
SHELF LAND ACTt

ROBERT B. KRUEGER*

TABLE OF CONTENTS
. Introduction—Standards for Analysis
II.  Selection of Lands for Lease
A. Existing System
B. The Santa Barbara Channel Policy Casestudy
C. New and Proposed Offshore Regulations
D. Hard Minerals
E. Future Developments
1II.  Determination of Size and Timing of Lease Sales
IV.  Allocation of Leases
A. Existing System
B. Alternative Forms of Bidding
C. Competitive v. Non-Competitive Allocation
V. Determination of Drilling and Production Requirements
VI. Determination of Term and Royalty
VII. Determination of Entry
VIII.  Miscellaneous Problems
A. Boundary and Jurisdictional Problems
B. Real Property Uses—Offshore Islands
C. Geothermal and Fresh Water Resources
D. Living Resources of the Seabed
E. Salvage and Treasure Recovery
F. Filling, Dredging, Dumping
G. Marine Sanctuaries—Scientific Facilities

|
INTRODUCTION-STANDARDS FOR ANALYSIS

In the first installment of this article the historic and legal back-
ground of the doctrine of the continental shelf and the Outer Con-
tinental Shelf Lands Act was reviewed at length. In this installment
the administration of the outer continental shelf lands act of the
United States will be examined with a view toward determining
whether their administration provided for the “maximum benefit to

+This article is the second and final part of an article by the author dealing with the
Outer Continental Shelf Lands Act. The first article, entitled The Background of the Doc-
trine of the Continental Shelf and the Outer Continental Shelf Lands Act, appears at 10
Natural Resources J. 442 (1970). Portions of both installments were first presented at the
1969 Louisiana State Mineral Law Institute.

*Partner, law firm of Nossaman, Waters, Scott, Krueger & Riordan, Los Angeles, Cali-
fornia. Chairman, California Advisory Commission on Marine and Coastal Resources; Chair-
man, American Bar Association Committee on Marine Resources Liaison; member, Advisory
Council, Institute on Marine Resources, University of California.
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the general public.”! This general policy objective is a composite of
the following more specific, but quite broad, policy objectives that
emerged from a consideration of the various treaties, statutes and
administrative pronouncements regarding our nation’s offshore:

1. Efficient resource management—the objective of best effecting
the prudent use of resources through their intelligent management by
the federal government.?

2. The encouragement of private participation—the objective of per-
mitting qualified responsible representatives of the private sector to
participate in the development of outer continental shelf resources.?

3. The maximization of revenue to the federal government—the
objective of effecting the greatest direct financial return to the re-
source owner.*

4. The encouragement of multiple use of resources—the objective of
coordinating management of the various resources and uses of the
continental shelf to minimize conflicts.®

1. 43 U.S.C. § 1391 (1964). This was stated as being the policy objective of Congress in
the Act creating the Public Land Law Review Commission [sometimes hereinafter referred
to as PLLRC]. 78 Stat. 985, 43 U.S.C. § 1400 (1964). The objectives were identified and
evaluated in Nossaman, Waters, Scott, Krueger. & Riordan, Study of the Outer Continental
Shelf Lands of the United States, § 11.1 (1968) [hereinafter referred to as Nossaman OCS
Study]), published by Clearinghouse, Springfield, Virginia.

2. The Truman Proclamation of 1945, the Marine Resources and Engineering Develop-
ment Act and the legislative history of the Outer Continental Shelf Lands Act all evidence
the objective of best effecting the prudent use of resources through their intelligent manage-
ment by the federal government. Proclamation No. 2667, 3 C.F.R. 67 (1943-48 Comp.); 33
U.S.C. § § 1101-24 (1966). See also 1 Nossaman OCS Study, supra, note 1 § § 1.5, 1.12.

3. The Outer Continental Shelf Lands Act and the regulations promulgated pursuant
thereto clearly contemplate that the development of minerals in the outer continental shelf
be undertaken by qualified, responsible representatives of the private sector. 43 U.S.C.
§ 1337(a) (1964); 43 C.F.R. § 3380.1 (1964). The Marine Resources and Engineering
Development Act also recognizes the desirability of ““[t] he encouragement of private invest-
ment enterprise in exploration, technological development, marine commerce, and eco-
nomic utilization of the resources of the marine environment.” 33 U.S.C. § 1101(b)(3)
(1966).

4. While there are indications in the legislative history of the Outer Continental Shelf
Lands Act that the generation of revenue was a secondary consideration, its subsequent
administration, particularly in recent years, clearly indicates that a basic policy objective has
been to maximize revenue to the federal government from the sale of mineral leases. This
was particularly manifest in the 1968 Santa Barbara lease sale. See 1 Nossaman OCS Study,
supra, note 1, § 4.16.

5. This objective has been repeatedly acknowledged as necessary by many branches of
the federal government. The Act for the classification of public lands which was passed
contemporaneously with the law creating the Public Land Law Review Commission defined
“multiple use” as follows:

[T]he management of the various surface and subsurface resources so that
they are utilized in the combination that will best meet the present and future
needs of the American people; the most judicious use of the land for some or
all of these resources or related services over areas large enough to provide
sufficient latitude for periodic adjustments in use to conform to changing
needs and conditions; the use of some land for less than all of the resources;
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5. The advancement of knowledge and the development of tech-
nology—the objective of learning more about the offshore and its
resources and achieving the technological capability to safely permit
the scientific exploration and resource development.$

6. The protection of environmental quality—the management
objective of preserving, and in some cases restoring, the natural con-
dition of the environment.”

It may be helpful to analyze the administrative system created
under the Outer Continental Shelf Lands Act by looking at each of
its functional aspects in light of these objectives. The major func-
tional areas that will be examined are the selection of lands for lease,
the determination of the size and timing of lease sales, the allocation
of leases (selection of lessees), the determination of drilling and pro-
duction requirements, the determination of term and royalty, and
the determination of entry (lessees’ qualifications).®

o

I
SELECTION OF LANDS FOR LEASE

A. Existing System

The Outer Continental Shelf Lands Act vests in the Secretary of
the Interior the authority to grant mineral leases covering any area of
the outer continental shelf not already under lease or withdrawn

and harmonious and coordinated management of the various resources, each
with the other, without impairment of the productivity of the land, with
consideration being given to the relative values of the various resources and
not necessarily the combination of uses that will give the greatest dollar return
or the greatest unit output. 43 U.S.C. § 1415(b) (1964).

6. This policy is implicit in the Truman Proclamation and the admnmstrat:on of the
Outer Continental Shelf Lands Act. It is made explicit by the Marine Resources and Engi-
neering Development Act and is also evidenced in the Convention on the Continental Shelf.
The Marine Resources and Engineering Development Act provides:

(b) The Marine Science activities of the United States should be conducted so
as to contribute to the following objectives:

(2) The expansion of human knowledge of the marine environment.
(3) The encouragement of private investment enterprise in exploration,
technological development. . .. 33 U.S.C. § 1101 (1966).

7. This policy objective is evidenced in a number of recent federal acts, particularly the
recently enacted National Environmental Policy Act of 1969, which provides that *“the
policies, regulations, and public laws of the United States shall be interpreted and adminis-
tered in accordance with” the Act’s environmental protective policies, and that federal
agencies shall use environmental design arts in their planning and by July 1, 1971, propose
changes to their statutory authority and regulations to conform to the Act’s purposes. 83
Stat. 852 (1969). This policy is also evident in the Conventions on the Continental Shelf
and High Seas. See Krueger, International and National Regulation of Pollution from Off-
shore Oil Production, Proceed. Colum. Conf. Int’l & Interstate. Reg. Water Pollution (1970).

8. 1 Nossaman OCS Study supra, note 1, § 11.2.
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from leasing under the provisions of the Act.® No priorities or guide-
lines by which the Secretary is to select areas for lease are set forth in
the Act and until very recently the regulations of the Secretary
simply authorized the issuance of mineral leases in any given area
upon motion of the Department or the request of an interested party
after requisite competitive bidding.'® Further, the regulations, while
requiring persons obtaining permits for offshore exploratory work to
disclose geological data,'' did not require the disclosure of geo-
physical data such as the ‘‘seis line” obtained by reflection seis-
mology. Because geophysical data is the most commonly used and
reliable means of delineating potential petroleum and sulphur
prospects in the offshore!? the result has been that industry has had
a better knowledge than the federal government of the potentiality
of offshore mineral prospects. As to petroleum and sulphur, a system
evolved whereby the Department of the Interior and industry co-
operated in the selection of areas to be leased, with industry con-
ducting all requisite pre-bidding exploratory work and upon request,
nominating areas of interest to the Department’s Bureau of Land
Management (“BLM’’). BLM has then, with the assistance of U.S.
Geological Survey (“U.S.G.S.”) and on the basis of their relatively
restrictive knowledge regarding the properties involved, selected
those tracts which were offered for lease sale.!?

B. The Santa Barbara Channel Policy Case Study

In federal lease sales which have occurred to date, few policy con- -
siderations other than the desire to encourage the development of
petroleum and sulphur reserves, and at times, the desire to maximize
revenue to the federal government through bonus, appear to have
been taken into consideration in the selection process. The 1968
leasing of federal properties in the Santa Barbara Channel presents a
very vivid illustration of this. The Santa Barbara community tradi-
tionally has been concerned with the protection of the quality of this
portion of the Southern California coastline and the Santa Barbara
Channel.!'* Due in large part to this interest and the support of
conservationists and sympathizers in other parts of the state, an off-
shore sanctuary was established on a large portion of state-owned
tide and submerged lands in this area in which oil and gas develop-

9. 43 U.S.C. §§ 1337, 1341 (1964).

10. 43 C.F.R. § § 3382.1 et seq. (1964).

11. 30 C.F.R. §§ 250.14, 250.34 (1954). See 1 Nossaman OCS Study supra, note 1,
§§ 4.9,4.36.

12. See 1 Nossaman OCS Study, supra, note 1, at 397-402.

13. See 1 Nossaman OCS Study, supra, note 1, §§ 4.12-4.16,,11.5-11.8.

14. See Boone v. Kingsbury, 206 Cal. 148 (1928).
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ment is prohibited, except where drainage is shown to be oc-
curring.! 5 There was, accordingly, a great deal of opposition ex-
pressed in the area when the proposed lease sale of the federal
government was announced.

The Department of the Interior does not appear to have given any
credence to the fears for potential pollution and aesthetic degrada-
tion of the coastline, except to the extent of creating a two-mile
wide buffer zone extending the length of the state sanctuary. No
public hearings were held by the Department and it does not appear
that a study of any comprehensiveness was made of the interrelation-
ship of the proposed mineral uses with others in the area.

The conclusion that there was no real consideration of the effects
of the proposed leasing on other uses is supported by the obvious
and material lack of coordination between the Departments of the
Interior and Defense in the Santa Barbara sale. Defense raised no
objection to the proposed lease sale when the same was first pre-
sented in late 1966, but shortly before the sale, indicated that oil
operations in the area would conflict with its missile launching opera-
tions at Vandenberg Air Force Base.! ¢ Interior did make some ad-
justments in the terms of the lease sale to accommodate Defense, but
did not agree to all of them. After the sale, Defense attempted to
impose all of the conditions upon the oil and gas lessees through
instructions to the U.S. Army Corps of Engineers which must ap-
prove permits for offshore drilling platforms.'’

The extent and timing of the Santa Barbara lease sale was clearly
motivated in large part by the fiscal needs of the federal government
at that time with very little consideration being given to the broader
resource policy objectives of the federal government. The spillage
from the ill-fated Union Oil Company A-21 well compounded what
would have been a very difficult situation in any case. It is doubtful
if anyone, certainly not the petroleum industry, has benefited from
the situation which former Secretary of Interior Stewart L. Udall,
who authorized the lease sale, has called a ‘“‘conservation Bay of
Pigs.”’!'® The sole and certainly short term exception may be the
federal government, which realized a profit of $600-million in bonus
income at a time when it was sorely needed by the Johnson Ad-
ministration.!?

1S. See Cal. Pub. Res. Code § § 6871.2, 6872.1 (West 1955).

16. See 1 Nossaman OCS Study, supra, note 1 § 4.74.

17. Id.; Public Land Law Review Commission (hereinafter PLLRC), One Third of the
Nation’s Land 190 (1970).

18. San Diego Union, Mar. 11, 1969, (hearings before Senate Public Works Sub-
committee).

19. Interview with representatives of BLM indicates that the short term fiscal needs of
the federal government have been of great importance in the size and timing of recent lease
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Incidents such as this, however, do not support the abolition or
prohibition of all oil development on our outer continental shelf. Oil
spills, as any other form of pollution, should be viewed in light of the
value of offshore production to our society and its overall impinge-
ment on other beneficial uses of the offshore.! ®2 Compared to other
forms of pollution, the oil spill resulting from offshore drilling is one
of the most observable and traceable, yet one of the less permanently
degrading to the environment. Despite the many scientific inquiries
that have taken place to date, no evidence of any permanent adverse
effect on living organisms in the Santa Barbara Channel has been
found??® and lawsuits are pending which would effect proper com-
pensation to damaged property owners and others in the area if
liability is established.?! Compare in this regard the effect of the

sales. An example is the June 13, 1967 Louisiana lease sale. The original schedule would
have permitted successful bidders to pay 80% of their bonuses in July, 1967. 32 Fed. Reg.
4545 (1967). At the request of the Bureau of the Budget, the payment date was moved to
June 30, 1967, in order that the funds could be credited to the fiscal year 1968 budget. 32
Fed. Ref. 7097 (1967).

19a. In Weaver, A4 Personal Perspective on the Santa Barbara Controversy, Offshore
Magazine, November, 1970 at 30, it is said:

The world must find one trillion barrels of oil or equivalent by the year
2,000. That is, one and a half times more oil must be found in the next 30
years than the petroleum industry has discovered in the last 100 years.

In recent years industry has found petroleum faster than it is being used. It
has not always been that way nor can it be expected to remain that way.

Yes, the world has a 100-year supply of energy in U=235; moreover, the
new fast-breeder nuclear reactor, which makes more fuel than it uses, can
sustain the world at its present energy-use rate for 7,000 more years. However,
the nuclear revolution won’t restrict the need for petroleum synthetics, that is
petrochemicals. Seventy-five percent of the world’s organic chemicals—
fertilizer, nylon hose, toothbrushes, etc.~comes from petroleum.

See Krueger, The Background of the Doctrine of the Continental Shelf and the Outer
Continental Shelf Lands Act, 10 Natural Resources J. 442451 (1970).

20. See Neushal, Final Report Dealing with the Early Stages of the Santa Barbara Oil
Spill, FWPCA Con. No. 14-12-516, Santa Barbara, California (1969); Straughan and Abbott,
The Santa Barbara Oil Spill: Ecological Changes and Natural QOil Leaks, (1969); Glude,
Observations on the Effects of the Santa Barbara Qil Spill on Intertidal Species 6 (1969). Cf.
Hearings.on S .7 and S .544 Before the Subcomm. on Air and Water Pollution of the Senate
Public Works Comm., 91st Cong., 1st Sess., Ser. 2, Pt. 3, at 848 (1969). See also Baldwin, A
Case History of the Santa Barbara Oil Spill, Public Land Law Review Commission 17-23
(1969). But see generally Unpublished Testimony of Dr. Max Blumer before the Antitrust
and Monopoly Subcommittee of the United States Senate Committee on the Judiciary on
August 13, 1970, reported in Los Angeles Times, August 23, 1970, § G at 3 (referring to a
study of persistent toxic effects of a fuel oil spill from a shipwrecked fuel barge near Cape
Cod).

21. On February 20, 1969, the State of California, the County of Santa Barbara, the City
of Santa Barbara, and the City of Carpinteria, “on behalf of themselves and all other public
entities and agencies of the State of California similarly situated,” filed a complaint in the
Superior Court of California for the County of Santa Barbara against the Union Qil Com-
pany, Mobil Oil Corporation, Gulf Oil Company, Texaco, Inc., and Peter Bawden Drilling,
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discharge of hard pesticides into the ocean which results in irrever-
sible damage to some wildlife by means and through sources which
are not readily observable or subject to being brought to account.??

It has been suggested that petroleum development on the outer
continental shelf of this nation is not necessary if import quotas
would be removed, particularly if other forms of price support to the
domestic industry, such as the depletion allowance, would be re-
moved or lessened. From a standpoint of a strict economic analysis
there is support for this proposition, although much time could be
spent debating its merits and weaknesses from the standpoint of its
effect on our domestic petroleum industry and the need for reserves
in this country.?® Without becoming embroiled in these issues, how-
ever, it should be observed and emphasized that even if all of our
petroleum needs were to be met from production from foreign im-
ports and domestic onshore deposit (if these were unrestricted
imports, there would be very few onshore reserves that would be
competitive), the oil would need to be transported to this country by
ships and other vessels which appear comparably as prone, and per-
haps more so, to accident and oil spill as offshore production facil-
ities and which in terms of quantity create tremendously greater
pollution. The Torrey Canyon spillage illustrates this vividly. The
wreckage of that ship resulted in 30 million gallons of crude oil being
released in the English Channel. By way of comparison the Santa
Barbara oil spill, even as estimated by the President’s Panel, involved

Inc. for injuries allegedly caused by oil drilling by the defendants off the coast of Santa
Barbara. State v. Union Oil Co., No. 84594 (Santa Barbara County Super. Ct., Feb. 20,
1969). In addition, a large number of damage suits have been filed by private parties. A rule
of strict liability for oil well blowouts was established in California by Green v. General
Petroleum Corp., 205 Cal. 328, 270 P. 952 (1928). It is quite likely that a rule of strict
liability would apply to the Union Oil incident either on the basis of this case or for other
reasons. See Katz, The Function of Tort Liability in Technology Assessment, 38 U. Cin. L.
Rev. 587, 602, 645 et seq. (1969). In addition to the damage actions there have been several
proceedings for injunctive relief. Santa Barbara v. Hickel, No. 69-636-AAH (D.C.C.D. Cal.,
Apr. 4, 1967) (suit to enjoin the federal government and its oil lessees from engaging in
further offshore drilling operations). Santa Barbara v. Malley, No. 69-1986-S (D.C.C.D. Cal.,
Oct. 3, 1969) (suit to enjoin the District Engineer of the U. S. Army Corps of Engineers for
Southern California, from granting further permits for offshore drilling structures and to
require him to set aside certain permits previously granted). Weingard v. Hickel, No.
69-1317-EC (D.C.C.D. Cal., Jul. 10, 1969) (suit brought under Quter Continental Shelf Act
seeking to enjoin further drilling on the Union Oil Company A-21 lease as recommended by
the Dubridge Committee).

22. See Kennedy and Hessel, The Biology of Pesticides, in Cry California 2 (Summer,
1969); Open Letter to Governor Ronald Reagan and the People of the State of California
and the Summary on DDT as prepared and circulated by the Hopkins Marine Station of
Stanford University, on “hard” pesticides and recommendations for control and ultimate
ban of “hard” pesticides (June 4, 1969).

23. See Mead, The System of Government Subsidies to the Oil Industry, 10 Natural
Resources J. 112, 122 (1970).
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only 1 to 3 million gallons.?* With due regard to the present state of
technology, therefore, offshore oil development would appear to
offer substantially less of a pollution threat than foreign crude im-
ports in large tankers.

It is foreseeable today that there will be seabed exploration and
development techniques that will permit offshore fields to be de-
veloped without any visible or material impingement upon other uses
and that pollution control techniques will be developed which will
greatly reduce the chances of spillage.? 5 These new devices and tech-
niques may be quite expensive, but if their use is made a condition to
bidding for offshore leases, it would be properly reflected in the
amount of bids made and paid for by the federal government as a
means of minimizing use conflicts. Query whether it would not have
been fairer to the federal government, the oil lessees involved and the
people of California if a portion of the $600-million bonuses received
for Santa Barbara leases had been allocated instead to extraordinary
safety measures and special installations to minimize the possibility
of spillage and infringement with other uses.

C. New and Proposed Offshore Regulations

Since the Santa Barbara oil spill, there has been a great deal of new
thinking within the federal government regarding offshore mineral
development. Early in 1969, the President appointed two related
panels which issued several reports regarding the Santa Barbara oil
spill and the problems presented thereby. The first panel to report,
the Special Panel on the Future of the Union Oil Lease, recom-
mended that developmental drilling on the Union Oil Company lease
continue so as to relieve underground pressures that could lead to
further spills and to rapidly deplete the pool from which the spills
were occurring.?®? The President’s Panel on Oil Spills later issued a
report, Offshore Mineral Resources—A Challenge and an Oppor-
tunity,®® in October of 1969, which made a number of recommen-
dations regarding federal leasing policy, including ones for:

(1) The establishment of a Resource Advisory Board;

(2) The incorporation of “policies of state and local governments
into plans for development of the Federal offshore mineral re-
sources;”

24. The Oil Spill Problem, 1st Rep. President’s Panel on Oil Spills 4 (1969). .

25. See 5 Ocean Industry No. 3 at 23 (March, 1970); 30 Offshore No. 4 at 40 (April,
1970); The Oil and Gas Journal Aug. 10, 1970 (Undersea completion unit passes tests.)

25a. Release of Office of Science & Technology, Executive Office of the President, June
2, 1969.

26. 2d Rep. President’s Panel on Oil Spills (1969).
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(3) “Well-publicized public hearings . . . in areas where offshore
resource developments are contemplated and that opportunities be
afforded private citizens, commercial interests and others to present
their views to the government;”

(4) The establishment of a class of escrow resources which would
be held for a fixed period of perhaps five years and then reviewed to
determine whether use conflicts that had previously existed had
been ameliorated through technological or other developments;

(5) The obtaining by the federal government *“through negotia-
tion, purchase or possibly regulation, data necessary for resource
evaluation held by private companies, state and local governments
and any other parties to exploration and development of offshore
mineral resources be made available to those who must make deci-
sions about their exploitation;”

(6) The establishment of a policy ‘“that within specified areas
offshore oil and gas production be accomplished from structures
totally beneath the surface of the sea unless application is made and
granted for an exception that would permit erection of above water
structures;” and

(7) The review of proposed lease areas “to determine which areas
may require more extensive supervision and more stringent regula-
tions and to consider whether, for some of these areas, the resources
should be placed in escrow or in ecological preserves.”?’

The Panel also issued a report on The Qil Spill Problem,*® which
contained two significant recommendations:

(1) “Coastal areas of potentially high environmental risks relative
to oil tanker shipping lanes and terminals should be identified. Steps
should be taken immediately to negotiate international agreements
providing firm regulatory control of shipping lanes used for transpor-
tation of oil and hazardous materials;”

(2) “[In certain areas of great population density and high
recreation and aesthetic value it is essential that: oil well operations
be conducted under stringent regulations and supervision using the
most up-to-date technology in order to minimize the possibility of
oil leakage; and any oil companies holding offshore leases be re-
quired to show their capability for control, containment and
removal of spilled oil from the area to the responsible agencies.”

Immediately following the Santa Barbara oil spill, the Department
of the Interior began a review of its regulations dealing with offshore
operations and by the fall of 1969 had promulgated new regulations
dealing both with leasing procedures by BLM and the regulation of
operations by U.S.G.S. The BLM regulations which were described

27. Id. at iii-v.
28. See note 24 supra.
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earlier?® require the Director to determine the effect of any pro-
posed leasing upon the “‘total environment” and to develop such
special leasing conditions as are ‘“‘necessary to protect the environ-
ment and all other resources.”’3® In connection therewith, the Direc-
tor is permitted, but not required, to hold public hearings and to
“consult with State agencies, organizations, industries, and indi-
viduals.”®' When the new regulations were under consideration the
petroleum industry was given the opportunity to comment upon
them and did so. Its representatives uniformly opposed the concept
of public hearings as being an invitation to delay and many also
objected to the section dealing with the evaluation of the proposed
leasing upon the environment.®? This is a classic illustration of the
gross insensitivity of the petroleum industry to the social temper and
attitudes of our times—an insensitivity which has substantially con-
tributed to, if not in instances caused, today’s precarious offshore
political situation. The industry has traditionally had a close-
mouthed, independent and private attitude towards operations. A
company makes its deal, drills wells where it thinks best and sells
what oil it gets. The public is not involved except as a shareholder. In
fee leasing situations and in early offshore leasing, this philosophy
presented no problems, certainly in dealing with BLM, U.S.G.S., and
many of the state leasing agencies whose employees had industry
training or associations.

Today, however, even if the petroleum industry is still philosoph-
ically the same, few others are. As the public outcry in the Santa
Barbara situation indicates, there are today many in this country,
possibly even a majority, who feel that they have a legitimate interest
in and “rights” with respect to the activities of industry, irrespective
how proper and conventional they may be from a contractual and
legal standpoint.®? Further, and perhaps even more significantly, this
philosophy and protests made as a part thereof, have found much
support in the news media and a ready acceptance on the part of
many influential people in government.

Even prior to the Santa Barbara catastrophe, it is doubtful that
there were “‘safe” onshore areas in the country where oil develop-

29. See Krueger, The Background of the Doctrine of the Continental Shelf and the Outer
Continental Shelf Lands Act, 10 Natural Resources J. at 449-50. (1970).

30. 43 C.F.R. § 3381.4 (1969).

31. Id .

32. Cf N.Y. Times, Aug. 3, 1969 (Oil Industry Opposes Hearings on Leases for Offshore
Drilling).

33. It is noted in the New York Times article, supra, note 32, that one individual wrote
to the Department of the Interior asking that public hearings be made mandatory. She
stated: “How can [an individual] voice his opinion when hearings may be avoided? . .. It
would be denying man his rights.”
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ment could be undertaken relatively without concern regarding the
public’s interest in other resources and values. Since this event, how-
ever, it is unlikely that the federal government or any coastal states
would consider offshore leasing without considering what effect
probable developments and possible accidents might have on the
total environment. Moreover, each leasing agency must consider what
steps can be taken to avoid confrontations with the public and re-
sultant political ramifications. From this standpoint of neutralizing
opposition and avoiding political criticism, the evaluation of study and
public hearing procedure is extremely desirable, if not a necessity.?*

It is noteworthy that the Report of the Public Land Law Review
Commission, One Third of the Nation’s Land, released in June of
1970 recommended mandatory public hearings regarding ‘“‘environ-
mental considerations . .. when requested by the states or the
Council on Environmental Quality.””*4? In addition to this general
recommendation the Commission recommended specifically with
respect to the outer continental shelf that calls for nomination, in-
vitations to bid, operational orders and waiver of order requirements
be given public notice and that

“Where a state, on the recommendation of local interests or other-
wise, believes that Outer Continental Shelf leasing may create en-
vironmental hazards, or that necessary precautionary measures may
not be provided, or that natural preservation of an area is in the best
interest of the public, then, at the state’s request, a public hearing
should be held and specific findings issued concerning the objections
raised.”34®

The Commission further recommended that grants of rights or
privileges be made subject to conditions “to control the adverse en-
vironmental impacts of activities off the public lands.”34 ¢

Even when one keeps in mind the oilman’s traditional mystique, it
is difficult in the extreme to understand why the petroleum industry
did not perceive the desirability of this procedure and use the op-
portunity to endorse it to gain good will. By the same token, it is
difficult in the extreme to perceive why the petroleum industry op-
posed the stricter operating conditions and anti-pollution measures
of the new U.S.G.S. regulations when many of the leading companies
already followed the stricter standards as a matter of internal policy

34. See note 26, supra.

34a. One Third of The Nation’s Land, supra, note 17 at 81, Recommendation 22. The
Commission generally favored agency discretion as to the use of public hearings in specific
land situations. Id. :

34b. Id., at 191, Recommendation 74.

34c¢. Id., Recommendation 23.
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and it was obvious that there had to be some administrative recog-
nition of the problem evidenced by the Santa Barbara oil spill.?$
Similarly it is difficult to understand why the petroleum industry has
not yet shown recognition of the fact that the public needs to be as
prepared for and is perhaps more interested in developments off our
coasts, than what brand of gas to buy.*® Notwithstanding the
massive influence which the Santa Barbara disaster had on state and
federal offshore leasing and the repeated assertions made by op-
ponents of offshore development that domestic production from our
offshore is not needed, the industry has not yet presented its case to
the public. It seems clear that the petroleum industry will need to
convince the public and government that it needs to operate in this
country’s offshore, and has the capability to avoid undesirable
impingements upon other values and uses if it is to continue to
operate there and obtain necessary leases on a scale comparable to
the past.

This international and national interest in environmental quality
does not appear to be simply a “phase” through which we are passing
and the petroleum industry and all others using the offshore will
have to adapt themselves to these and other new tiers of strict regula-
tion. If the petroleum industry does so there is no reason why it
cannot continue offshore operations of even greater dimensions.

The opinion has repeatedly been voiced that offshore drilling
should be prohibited in southern California, most notably by the Los
Angeles Times. The attitudes which have been created on this subject
make it likely that it will be a number of years before any further
offshore leasing can be undertaken in this area. They have even given
rise to the proposal, such as that recently announced by President
Nixon, to cancel leases previously issued. So long as such proposals
are of a limited nature they probably will not be particularly dis-
turbing to the oil industry or particularly pleasing to the abolitionist
block. A Paul Conrad cartoon in the June 16, 1970 Los Angeles
Times showed two figures, labelled “oil companies,” in a rowboat
near Santa Barbara drilling platforms which were shown as saying,
“The President’s sanctuary plan will be enlarged ... whenever we
drill any more dry holes!” If a cancellation program with respect to

35. In Fortune (February, 1970) 114 Industry Starts the Big Cleanup, 174 oil company
officials are quoted as saying “The great California oil spill has tarnished the industry’s
reputation and is all the more exasperating to many oil executives because in their opinion it
was foreseeable and preventable. They point out that thousands of wells have been sunk off
the California and Gulf coasts without mishap. Union Oil, it is felt, stretched the rules of the
game by not sinking a well casing deep enough in a notably unstable geologic area; and the
fact that it had permission to do so from the federal government doesn’t mend matters.” Cf.
N.Y. Times, Mar. 13, 1970. (Hickel Calls Oil Spill in the Gulf a ‘Disaster’).

36. Cf APIrpt.
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all offshore leases were proposed, it would impose a financial burden
amounting to billions of dollars upon: the federal government and
could be expected to meet with substantial opposition from legisla-
tors from other parts of the country whose attitude toward pollution
is much more permissive. It would, for example, be interesting to
find out how many coastal states without offshore production would
be willing to accept California’s offshore reserves with their at-
tendant threat of pollution.

The feasibility and political acceptability of offshore oil opera-
tions in Southern California and elsewhere will depend almost
entirely upon the petroleum industry itself. If it recognizes, and
equally important gives evidence that it recognizes, the social impact
of its operations in the offshore upon other uses and values, adopts a
plan of operation for offshore drilling that guarantees as far as is
feasible the protection of such other values and uses, and establishes
effective channels of communication with the rest of society, there is
no reason that it cannot overcome, and overcome rather quickly, the
present opposition. A very parallel case is presented in the town-lot
drilling situation. For many years town-lot drilling was prohibited in
most Southern California municipalities because operators showed
only a capability of drilling and producing wells by conventional
means. When industry showed that it had the technology and willing-
ness to drill and produce by inoffensive and inconspicuous means,
most of such prohibitions were lifted. If the oil industry were to
show that it was willing and able to phase out offshore oil platforms
and other offensive coastal installations as technology and economics
permitted and to develop future leases from sub-sea stations with
high anti-pollution standards the offshore both in California and else-
where in this would become more developable.

The U.S.G.S. regulations drafted after the Santa Barbara oil spill
and adopted in the Fall of 1969 require that “major departures”
from the requirements of outer continental shelf orders be approved
by the Chief of the Conservation Division rather than simply by the
Regional Supervisor, as was the case under the earlier regulations.?’
This provision was undoubtedly engendered by the fact that a devia-
tion in an outer continental shelf order with respect to surface casing
appears to have materially contributed to, if not caused, the blow-
out of the Union Qil A-21 Well.2® The regulations also contain a
number of provisions designed with a view toward imposing stricter
drilling and operating conditions to reduce the possibility of blow-
outs and pollution. It is noteworthy that the recent report of the

37. 30 C.F.R. § 250.12(b)(2) (1969).
38. See A Case History of the Santa Barbara Qil Spill, supra note 20 at 7.
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Public Land Law Review Commission recommended that all agencies
“having resource management responsibility on the Shelf should be
required by statute to review practices periodically and consider
recommendations from all interested sources, including the Council
on Environmental Quality.””382

The regulations expressly require a lessee to control and totally
remove pollution resulting from drilling or production operations.
The regulations continue to require that a lessee submit to U.S.G.S.
the drilling and development program prior to beginning the opera-
tions and include therewith ‘‘structural interpretations based on
available geological and geophysical data; and ... such other per-
tinent data as the supervisor may prescribe.”?® This information
would consist of pre-bidding seismic and other exploratory informa-
tion obtained by the successful lessee, but it would be obtained after
the lease had been awarded and thus could not be used in pre-leasing
evaluations. Despite the clear need for pre-leasing information of this
kind in order for U.S.G.S. to avoid “flying partly blind”’ in the words
of its own Director,*® and the clear power of the Department to
require the disclosure of such information as a condition to the
issuance of exploratory permits,*' no change in the regulations was
made in this regard. This failure of action appears to have been
motivated in large part by the lack of confidence frequently ex-
pressed both by industry and U.S.G.S. in the ability of U.S.G.S. to
maintain the confidentiality of such information, and a mutual con-
cern that it would be unfair for the federal government to have
access to such “‘proprietary” information.*? This does not make
much sense. The federal government is the resource owner and it
should be entitled to have the same amount of knowledge about the
resource as its bidders if it keeps such information in confidence. It is
difficult to see why it could not as well as other federal and state
agencies that deal with confidential information. California has had a
disclosure requirement with respect to all pre-bidding exploratory
information in effect for over ten years with no discernible adverse
effects.® 3

38a. One Third of The Nation’s Land, supra, note 17 at 190, Recommendation 73.

39. 30 C.F.R. § 250.34(a) (1969). Compare 30 C.F.R. § 250.34(a) (1954).

40. See Los Angeles Times, Apr. 30, 1969 (U.S. Gave Oil Leases Without Knowledge
Value), in which U.S.G.S. Director Pecora stated that the Department of Interior was
“flying partly blind” and that to evaluate bids without adequate information was “a hor-
rible situation to be placed in.”

41. See 1 Nossaman OCS Study supra, note 1 § § 4.9, 11.8.

42. The Wall Street Journal, June 10, 1969 (Oil Industry Denounces Interior Depart-
ment’s Offshore-Drilling Rules); The Oil and Gas Journal (July 14, 1969) at 44.

43. Cal. Pub. Res. Code § 6826 (West Supp. 1969), provides in part:

The commission shall require, as a condition to the issuance of any permit for
the conduct of geological or geophysical surveys on tide and submerged lands
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The Public Land Law Review Commission appears to have con-
curred in this analysis in making the following recommendation:

“The Federal Government should undertake an expanded off-
shore program of collection and dissemination of basic geological
and geophysical data.

“As part of that program, information developed under explora-
tion permits should be fully disclosed to the Government in advance
of Outer Continental Shelf lease sales. However, industry evaluations
of raw data should be treated as proprietary and excluded from
mandatory disclosure.”*32

In addition to not having sufficient pre-leasing information to eval-
uate, BLM and U.S.G.S. both have lacked a sufficient staff and facil-
ities to undertake any extensive evaluation even if the information
had been available.®* Commencing before the Santa Barbara inci-
dent, but certainly accelerated in 1969, both agencies have received
additional staffing and facilities for this purpose.®® Concrete evi-
dence of the intention of the federal government to obtain geophys-
ical evidence to make necessary pre-leasing decisions was the pur-
chase by the Department of the Interior in early 1970 of geophysical
data on a large portion of the Louisiana acreage scheduled for lease
sale.*® There is no indication that it intends to or can make such
information available to prospective bidders and its approach, there-
fore, would appear to be consistent with that of industry of indepen-
dently acquiring exploratory information. It has been recommended
by some that such information be provided by the federal govern-
ment to all bidders, but it is questionable whether this would have
any substantial effect upon the number or character of bidders or the
amount of bids.®” The total cost of entry into offshore oil and gas
development, exclusive of that of pre-bidding exploratory work, have
been and are anticipated to continue to be too high to attract small
firms.48

under this section, that the permittee make available to the commission, upon
request, all factual and physical exploration results, logs, and records resulting
from the operations under the permit. Any such factual or physical explora-
tion results, logs, or records which the permittee is required to make available
to the commission shall be for the confidential use of the commission and
shall not be open to inspection by any other person or agency without the
written consent of the permittee.

43a. One Third of The Nation’s Land, supra, note 17 at 193, Recommendation 77.

44. 1 Nossaman OCS Study, supra, note 1, § § 4.9, 11.8.

45. The Oil and Gas Journal April 20, 1968 at 34; The Oil and Gas Journal Oct. 13, 1969
at 53-55.

46. The Oil and Gas Journal Jan. 19, 1969 at 26.
47. See Offshore Mineral Resources—A Challenge and an Opportunity, supra note 26 at
iii, para. §.
48. In 1 Nossaman OCS Study, supra, note 1, it is noted at 606:
Data that was gathered by the Federal Government and made available to
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D. Hard Minerals

There are no outer continental shelf leases for minerals other than
petroleum, sulphur and salt and the fact that there are not has been
used by the hard mining industry to support the contention that the
competitive bidding and leasehold concepts of the Outer Continental
Shelf Lands Act have discouraged the development of other miner-
als.*® This is a convenient explanation of the situation and it has
been used by several outside of the mining industry, including some
representatives of BLM and the Presidential Commission on Marine
Science, Engineering and Resources.’® There is, however, little, if
any, responsible evidence to support this conclusion. A large number
of exploratory permits have been issued to mining companies for
offshore work,®! but they have not requested that the areas ex-
plored be put up for leasing except in a very few instances. The one
lease issued by Interior that covered minerals other than petroleum,
sulphur and salt was for phosphate located in an area 40 miles off
Southern California and in waters as deep as 4000 feet. The fact that
it was issued in 1961, before the Convention on the Continental
Shelf became effective, is evidence of the initiative of the Secretary
of the Interior in a very uncertain title situation.®? The Outer Con-
tinental Shelf Lands Act vests in the Secretary full discretion as to
tract selection, royalty and other terms for leases covering minerals
other than sulphur and oil and gas®® which would appear to enable
him to devise a lease attractive to potential entrants if interest should
develop. The fact that the Act requires that leases be offered on a
competitive bid basis is consistent with modern economic thinking
and is reasonable.’ 4 :

bidders might provide an attraction for some small firms to enter competition.
It is unlikely, however, that this would be a controlling factor even to this
class of entrant because of the other high costs of entry into mineral develop-
ment on the outer continental shelf.

49, See Walthier, Problems Relating to Mineral Exploration and Mining on the U.S.
Continental Shelf, paper presented to the Public Land Law Review Commission (Jan. 11-13,
1968); U.S. Dept. Int., A Report to the Public Land Law Review Commission 90 (March 29,
1968); Krueger Mineral Leasing on the Continental Shelf and Beyond, 42 Cal. State B.J.
515,523 (1967).

50. Commission on Marine Science, Engineering and Resources, Our Nation and the Sea:
A Plan for National Action (1969) [hereinafter cited as Our Nation and the Sea}, at 135-37.
This also seems to be the suggestion of the Public Land Law Review Commission in its
recent report. One Third of The Nation’s Land, supra, note 17 at 194.

51. 1 Nossaman OCS Study, supra, note 1, § 11.7.

52. Id. § 1.10; See Memorandum Opinion in Krueger, supra note 29, at 475, n. 124,

53. 43 U.S.C. § 1337(e) (1964).

54. See note 114 infra. In Sprague and Julian, An Analysis of the Impact of An All
Competitive Leasing System on Onshore Oil and Gas Leasing Revenue, 10 Natural Re-
sources J. 514, 531 (1970), it is concluded that an all competitive leasing system for federal
onshore leases would have increased government bonus revenue from $10-million to
$100-million in 1967 with a filing fee loss for non-competitive leases of only $2%-million. A
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The hard mining industry believes that there are intrinsic and fun-
damental differences between it and the petroleum industry which
require subsidies and special incentives to make the development of
hard minerals offshore economically feasible. Rather than the leasing
concept of the Outer Continental Shelf Lands Act, the hard mining
industry would prefer to see a separate outer continental shelf code
established for hard minerals which would incorporate the basic con-
cepts of the Mining Law of 187255 and create a system of tract
selection under which entrants would non-competitively acquire
tracts of a very large size on a non-royalty basis with an estate similar
to fee title.*¢ It is questionable today whether the Mining Law of
1872 is supportable on any logical ground in any context whether
offshore or upland and its abolition in favor of a leasing system
similar to the Outer Continental Shelf Lands Act has been recom-
mended by many, including former Secretary of the Interior Stewart
Udall.®” The conclusion that the hard mining industry needs sub-
sidies or other special incentives in order to be induced to undertake
offshore mineral development is, however, probably accurate. It
lacks the technological capability for offshore operations which has
been highly developed by the oil industry. Similarly, it lacks the
knowledge of offshore resources which the petroleum industry has
obtained through its extensive offshore work in many parts of the
world.’® Last and most importantly, unlike the petroleum industry,
the hard mining industry has not had the economic incentives to seek
offshore reserves of hard minerals because of the existence of on-
shore reserves which can be recovered and processed at a lower unit
cost.®

competitive system of allocation appears as functionally valid for hard minerals as for oil
and gas. See Brooks and Christy, Memorandum on Suggested Operational Guidelines for an
International Regulatory Authority for the Sea-bed, Twenty-First Report of Commission to
Study the Organization of Peace 29 (1970); Thompson, Canadian Trends in Mining and
Petroleum Legislation: Some New Zealand Comparisons, Australasian Mining Symposium 1,
7 (1970).

§5. 17 Stat. 91 (1872), codified in various sections of 30 U.S.C. See Hansen, Why a
Location System for Hard Minerals? 13 Rocky Mt. Min. L. Inst. 1 (1967).

56. See Walthier, supra note 49. See also 2 Nossaman OCS Study supra, note 1, at 7-E-6,
7-E-7 (summary of questionnaire response and representative replies). One company sug-
gested that the minimum lease size in unproved areas be 200 square miles.

57. Letter from Secretary of the Interior Stewart L. Udall to the Chairman and Members
of the Public Land Law Review. Commission, January 15, 1969, with proposed bill attached,
which stated that “‘after eight years in this office, I have come to the conclusion that the
most important piece of unfinished business on the Nation’s natural resource agenda is the
complete replacement of the Mining Law of 1872.” See U. S. Dep’t Int., The Mining
Law—An Antique in Need of Repeal (1969). Cf. Edwards, The 1969 View of the 1872 Law:
Current Proposals to Modernize or to Replace the General Mining Laws, 15 Rocky Mt. Min.
L. Inst. 139 (1969).

58. See 1 Nossaman OCS Study, supra, note 1, § 11.10.

. $9. Id.; Resources of the Sea, supra, note 50 Rep’t of U.N. Sec. Gen. to U.N. ECOSOC,
U.N. Doc. E/4449 at 4 (Feb. 21, 1968).
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The real issue is not whether the hard mining industry needs spe-
cial incentives in order to develop offshore minerals, but whether it
serves any policy objectives to provide them. It is questionable
whether it does at this point in time. From the standpoint of effi-
cient resource management hard minerals are being obtained from
other sources. From the standpoint of the encouragement of mul-
tiple use of resources and the protection of environmental quality,
the offshore is better left unmined, particularly with due regard to
the fact that some forms of hard mining, such as dredging, can be
expected to cause much greater pollution and much more inter-
ference with other uses than petroleum development.®® From the
standpoint of maximization of revenue to the federal government,
there would seem to be little to be gained by supporting offshore
development by the hard mining industry, at least on the basis pro-
posed by it. The goal of encouragement of private participation in
offshore development and of the advancement of knowledge of the
development of technology would be served by giving special en-
couragement to the hard mining industry. These goals are being
satisfied in large part by the involvement of the petroleum industry
in the offshore, however, and it may be that the petroleum industry
through its advanced knowledge and technology will be able to un-
dertake development of other minerals without the special incentives
sought by the hard mining industry.

It is noteworthy that the Public Land Law Review Commission
did not recommend the extension of the location and patent system
applicable to public lands into the outer continental shelf, even
though it recommended that it be maintained elsewhere with
modifications.°?2

E. Future Developments

As may be readily apparent from the foregoing, the future selec-
tion of lands for mineral leasing under the Outer Continental Shelf
Lands Act will involve the intensive consideration by the Department
of the Interior of all of the issues involved in the multiple use of
public lands, very probably including public hearings, and very prob-
ably also the imposition of conditions to adjust for the special cir-
cumstances of each offshore leasing situation. Further, some areas

60. 1 Nossaman OCS Study, supra, note 1, § § 10.3-10.4.

60a. One Third of The Nation’s Land, supra, note 17 at 194. The Public Land Law
Review Commission which appears to have a distinct orientation to the hard mining in-
dustry recommended retention of the mining law of 1872, albeit with a number of changes
designed to substantially modernize it. Jd. at 121-139, passim. The disfunctional effect of

the location and patent system and its obvious anachronism at this point in time inspired a
strong dissent from four Commissioners. /d. at 130-132.
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such as those off Southern California may be withheld from leasing
indefinitely.®! In addition, it is quite likely that the coastal states
will be given planning jurisdiction over the offshore that will strongly
influence leasing practices under the Act.

The Marine Sciences Commission in its 1969 report made a large
number of recommendations designed to effect a better management
of the coastal zone, including the establishment of a major civilian
agency, the National Oceanic and Atmospheric Agency (“NOAA”)
for the administration of federal, civil, marine and atmospheric pro-
grams®? and the enactment of a Coastal Management Act to estab-
lish policy objectives and authorize grants-in-aid for State Coastal
Zone Authorities in planning and managing coastal waters and adja-
cent lands.®® In both the House and the Senate measures have been
introduced to implement these recommendations and it seems quite
likely that legislation with respect to at least the Coastal Zone Au-
thority concept will be adopted.®* The legislation that is now pend-
ing before both Houses of Congress would limit the authority of the
coastal state to the planning of the lands owned by the coastal state
(the so-called “three-mile limit™), but in situations such as the Santa
Barbara Channel there are both political and practical reasons for
believing that this authority would influence developments in fed-
erally-owned lands.®$

61. On October 29, 1969, U. S. Senator Cranston introduced S. 3093, which would
suspend all further federal leasing in offshore California provided that state law prohibits the
issuance of oil and gas leases in offshore areas adjacent to the outer continental shelf. On
February 26, 1970, U. S. Senator Muskie introduced S. 3516, which would require the
Secretary of the Interior to assume operations with respect to all federal leases in the Santa
Barbara Channel and terminate permanently all such operations in an orderly and safe
fashion. S. 3516 would authorize actions against the United States to recover damages for
the termination of such operations. In addition a number of complimentary measures have
been introduced in the California Legislature.

Even if federal legislation on the subject is not adopted, it is highly unlikely that the
Secretary of -the Interior will hold any lease sales in Southern California for some time to
come. There are a number of unleased tracts in the Santa Barbara Channel and in other parts
of Southern California, such as the San Pedro Bay, lying between the mainland and Santa
Catalina Island, that have large petroleum potential. With due regard to the current state of
public opinion in California, however, it is improbable that these will be proposed for
leasing until technology has advanced to the point where the likelihood of pollution from
oil is minimal and spatial interferences with other uses have been substantially eliminated, as
by the use of seabed installations and operations.

62. See Krueger, supra, note 29, at 443 n. 6.

63. Id.

64. Id.

65. It has been proposed that the planning power of the coastal states extend to portions
of the outer continental shelf which have ‘‘a special functional interrelationship with lands
within the boundaries of the coastal State or States affected”” where is is justified by the
supervising agency of the federal government. See House Committee Hearings, supra note 6
in Krueger, supra, note 29, at 443 n. 6. at 196. Moreover, even if the planning jurisdiction of
the coastal state extends only to lands within its boundaries, the federal government would
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The enactment of legislation creating the National Council on En-
vironmental Quality®® and the action taken by the administration
pursuant to President Nixon’s State of the Union Message®” evidence
a national commitment to protect and restore the environment at all
levels in this country. Presently there may be an overemphasis of
“human” values in the consideration of offshore situations. It should
be remembered, however, that this follows an extended period of
time in which the encouragement of industrial development and the
maximization of the return of revenue to the federal government and
the various coastal states have been emphasized in opposition to
most other policy objectives.®®

be strongly influenced by state plans which it had approved as to adjacent areas under
federal jurisdiction. If, for example, California planned its coastal lands so as to prohibit
offshore oil development except under certain carefully defined special circumstances, the
federal government would have difficulty in permitting less stringent forms of operations as
to its properties, particularly where they would be surrounded by state lands, as would be
the situation in Southern California between the mainland and the Channel Islands, as well
as in offshore Maine, Florida and Alaska. Note in this regard that the state planning condi-
tions would be highly relevant with respect to the content of the special leasing conditions
which the BLM Director is required to develop as “‘necessary to protect the environment
and all other resources.” Note also that the Comprehensive Ocean Area Plan now being
developed by California includes adjacent areas of the outer continental shelf and that
particular emphasis is being placed on planning of those areas between the mainland and the
Channel Islands.

66. National Environmental Policy Act of 1969, Pub.L. 91-190, 83 Stat. 852 (1969).
Section 2 of the Act provides that its purposes are:

To declare a national policy which will encourage productive and enjoyable
harmony between man and his environment; to promote efforts which will
prevent or eliminate damage to the environment and biosphere and stimulate
the health and welfare of man; to enrich the understanding of the ecological
systems and natural resources important to the Nation; and to establish a
Council on Environmental Quality.

67. Los Angeles Times, January 23, 1970.

68. Boone v. Kingsbury, 206 Cal. 148, 273 P. 797 (1928), which held the application of
California’s Mineral Leasing Act of 1921 to its offshore as being consistent with the pur-
poses of commerce, navigation and fishing for which the state holds its offshore in trust, is
illustrative in this respect. It was there said at 192-93:

No harm can come to fisheries under the protective provisions of the act, as it
must be presumed that the provisions of the act will be observed, and, if not
observed, the general laws enacted for the protection of fish and sea life
against the pollution of waters by penalizing persons or corporations, who
cause or are responsible for deleterious substances escaping into the public
waters of the state, are amply sufficient to protect sea life against serious
injury or destruction.

Nor is there any substantial cause of alarm lest the 1200 miles of our sea
coast will be barricaded by *‘a forest of oil derricks,” which will interfere with
commerce or navigation. The state may at any time remove structures from
the ocean erected by its citizens, even though they have been erected with its
license or consent, if it subsequently determines them to be purprestures or
finds that they substantially interfere with navigation or commerce.

Gasoline is so closely allied with state and national welfare as to make its
production a matter of state and national concern. If it can be said of any
industry that its output is “in aid and furtherance of commerce and naviga-
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Lastly, it should be noted that the extent of the federal govern-
ment’s discretion to select lands for lease will be strongly influenced
by the international policy decisions with respect to the extent of
limits of national jurisdiction (continental shelf) which are presently
under consideration by the international community. If a narrow
boundary to the continental shelf is adopted as recommended by the
Marine Sciences Commission and President Nixon®?®, obviously the
discretion of the Secretary of the Interior would be materially af-
fected, in view of the claims and leases designated under the Outer
Continental Shelf Lands Act.”°

111
DETERMINATION OF SIZE AND TIMING OF LEASE SALES

The Outer Continental Shelf Lands Act requires that an oil and gas
lease “‘cover a compact area not exceeding five thousand seven hun-
dred and sixty acres” and contains no acreage restrictions with re-
spect to sulphur or other minerals.” ! Neither the Act nor the regula-
tions promulgated thereunder contain any other restrictions upon, or
standards for determining the times at which lease sales are to be
held, the number of tracts to be offered or the size of the tracts,
except that the newly issued regulations contemplate that the BLM
Director will “[f]rom time to time announce tentative schedules of
lease sales.””? There has been a clear preference on the part of the
major oil companies for large offerings of blocks of approximately
the maximum size and this has normally been the practice of Interior
to the present time. None of the sales off the West Coast have in-
volved less than 500,000 acres and one for lands off Oregon-Washing-
ton totaled approximately I1-million acres.”® Three of the sales
covering lands off Louisiana have offered more than 1-million acres
with two being approximately 1,750,000 acres each.”* The May 21,
1968, sale covered 728,000 acres of land off Texas and at that time,
the Secretary of the Interior observed that the sale ““is more in line
with sound resource management and that a pattern of sales held

tion,” and its production “‘a public benefit,” the production of gasoline, by
reason of the motive elements that inhere in it and its universal use and
adaptability to varied uses and the convenient and portable form in which it
may be confined, would entitle it to a high classification in the scale of useful,
natural products. It is a mover of commerce and fills the office of “a public
benefit.”

69. See Krueger, supra, note 29, at 444, 485.

70. See Id. at471, n. 113.

71. 43 U.S.C. §§ 1337(b), (d) (1964).

72. 43C.F.R. § 3381.2 (1969).

73. 1 Nossaman OCS Study, supra, note 1, § 4.17.
74. Id.



784 NATURAL RESOURCES JOURNAL [Vol. 10

more frequently and involving smaller acreage than those of the past
should be our future objective.”” *

The timing of past lease sales has been relatively sporadic and the
notice given before such sales has been short, averaging something
close to one and one-half months.”® On the other hand, Interior has
typically given industry advance notice of something over two years
that an area may be the subject of a lease sale by notice of the
preparation of leasing maps and calling for nominations in the
area.”” Interior has not, however, coordinated lease sales with state
offshore offerings and the sales have not been conducted on a
scheduled basis. As suggested by a number of major oil companies
and some smaller ones, the objective of efficient resource manage-
ment would clearly seem to be better served through a system of
scheduled lease sales with longer notice periods, and it is probably
for this reason that Interior’s regulations were changed to provide for
such scheduling.”®

It is quite possible that the lease sales held in the past have re-
sulted in something less than the maximum return of revenue to the
federal government due to the surcharge of capital requirements
imposed by bonus bidding. Note for example the sales which oc-
curred between June of 1967 and June of 1968:7°

TOTAL BONUS TOTAL BONUS

DATE STATE ‘ BID RECEIVED

June, 1967 Louisiana $1.6-billion $510-million
February, 1968 California $1.3-billion $600-million
June, 1968 Texas $1.6-billion $600-million

In addition, there have been a number of “drainage” tracts recently
leased for high bonuses and late in 1969 the State of Alaska sold
North Slope leases for an aggregate bonus of $862-million.®® The
capital necessary for these bonus costs and necessary exploratory
work has been a major cause of the rapid growth of the ratios of
indebtedness to equity among major oil companies.? ! It also appears

75. Press Release, Dept. Int. (BLM), Mar. 11, 1968.

76. See 1 Nossaman OCS Study, supra, note 1, § 4.19.

77. Id., § 4.16.

78. Id., § 11.18. See Our Nation and The Sea, supra note 50 at 127; See also 43 C.I.R.
§ 3381.2 (1969).

79. See Pctroleum and Sulphur on The U.S. Continental Shelf, supra note 40 at 8. See
also 1 Nossaman OCS Study, supra, note 1, Tables 8-13, § § 8.10, 11.16.

80. The Wall Street Journal, Sept. 11, 1969 (Alaska Apparently Raises Over $900-Million
in Sale of North Slope Oil Leases: Concerns’ Bids Totaled 1,105); The Oil and Gas Journal,
Sept. 15, 1969 at 23.

81. 1 Nossaman OCS Study, supra, note 1, § 11.16. See also The Oil and Gas Journal,
Feb. 2, 1970 at 53.
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to have been a significant element in the development of the com-
mon practice of joint bidding on offshore leases.? 2

It is questionable, however, whether a system of scheduled offer-
ings of a smaller number of tracts and at greater intervals would have
resulted in a substantially greater return of revenue to the federal
government. The evidence quite clearly indicates that there was
effective competition among the petroleum industry at the various
lease sales and the bonuses received have been large.®® With respect
to the Santa Barbara Channel leases, there is in fact sound reason to
believe that less bonus would have been bid has the leases been
offered serially rather than in block form. The relatively unsuccessful
exploratory efforts of many of the successful bidders and the Union
Oil Company A-21 Well blowout with its resultant side effects could
and can be counted upon to “chill” the price of any future bonuses
for leases in this area.®* Moreover, it is clear that the relatively rapid
rate of lease sales up to the time of the Santa Barbara incident
resulted in greater exploration and consequently a greater advance-
ment of technology and knowledge than otherwise would have taken
place.®*

At times, it has been suggested that the timing and size of federal
offshore lease sales could influence the entry of smaller firms into
offshore exploration. It has been shown that large independent oil
companies are capable of effectively competing by group bidding as
against major oil companies even as to very valuable offshore prop-
erties,®¢ but there is no evidence that smaller firms could be induced
into effective competition in the offshore even if the sales were
spaced further apart or the size of the tracts were reduced. The
experience of BLM with small tracts indicates in fact that the smaller
firms per se are not economically capable of competing in the outer

82. 1 Nossaman OCS Study, supra, note 1, § § 8.14-8.17, 11.16.

83. Id. §§ 8.17-8.20,11.18, 11.24.

84. The Oil and Gas Journal, Aug. 12, 1967; Los Angeles Times, Oct. 16, 1968 (Humble
Admits Channel Lease Results Slight).

85. The Outer Continental Shelf Lands Act and all of the oil and gas leases issued
pursuant to it, in effect, require drilling operations within five years after the oil and gas
lease is issued. 43 U.S.C. § 1337(b) (1964); 43 C.F.R. § 3382.2 (1969). In the Santa
Barbara Channel, a substantial number of the tracts are at the outer extreme of present
standard exploratory drilling technology and beyond the known industry capability on
developmental drilling and production technology. See 1 Nossaman OCS Study supra, note
1, §§ 7.2-7.3, 7.7. It is unquestionably true also that the Santa Barbara spill and other
recent large oil spills have contributed materially to the demand for and development of
technological advances in oil pollution treatment.

86. Note the amounts bid by the Pauley Petroleum Inc. group in the Santa Barbara
Channel oil and gas lease sale of February 6, 1968. 1 Nossaman OCS Study, supra, note 1,
Tables 8-13 at 506, § 11.18. Note also the amounts bid by independents in the recent
Alaska sale (note 80 supra).
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continental shelf. In the 1968 Texas sale, 32% of the tracts were
quarter tracts and of these only 60% received any bids as against over
95% of the full tracts (5,760 acres). Moreover, competitive interests
indicated by multiple bids was shown in only 12% of the quarter
tracts offered as compared with 70% of the full tracts. With due
regard to the fact that a number of the quarter tracts had been
selected by BLM for the relatively high potential, there is a strong
indication that the offer of smaller tracts is not a stimulus to compe-
tition.®” The answer on this issue would appear to be that the “start
up” and initial exploratory drilling costs of offshore development
which are approximately the same whether a small or a full tract is
leased are sufficiently high as to preclude the entry into competition
for outer continental shelf resources of smaller oil and gas firms,
irrespective of bonus.

With respect to minerals other than petroleum, sulphur and salt,
there has been only one lease issued which was for phosphate and
covered 30,240 acres.®® The hard mining industry has indicated be-
cause of the very large anticipated exploration and development
costs it will be necessary that the resource entrant acquire (and
acquire non-competitively) very large areas.®® The ‘“unknowns” of
the hard mining industry are such that it is difficult to assess their
needs, although certainly it is reasonable to anticipate that large
leasehold areas will be necessary to permit the economic exploration
and development of hard minerals in certain types of deposits, e.g.,
manganese modules.®® It should be noted again that the Outer Con-
tinental Shelf Lands Act permits the Secretary of the Interior to fix
the area in terms of the lease for hard minerals on whatever basis
appears to be reasonable to him which should be entirely sufficient
authority in this respect.

1A%
ALLOCATION OF LEASES

A. Existing System

The Outer Continental Shelf Lands Act requires that oil and gas
leases be issued by competitive bidding and authorizes the Secretary
of the Interior to call for bidding on the basis of cash bonus with a
fixed royalty of not less than 122% or on the basis of royalty bid
with a 12%2% minimum and a fixed cash bonus.®! The practice of the

87. 1 Nossaman OCS Study supra, note 1, § 11.18.

88. Id. § 4.59. There were actually six separately leased tracts totalling this figure leased
to Collier Carbon and Chemical Corporation, a subsidiary of Union Qil Company.

89. See notes 49 and 56 supra.

90. See Mero, Mineral Deposits of the Sea 143, 260 (1965).
91. 43 U.S.C. § 1337(a) (1964). See 1 Nossaman OCS Study supra, note 1, § 4.30.
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Secretary has been to issue all leases with a 16-2/3% royalty and on
the basis of the highest cash bonus bid. The Act requires cash bonus
bidding on all other minerals with such royalty, rental and other
terms as the Secretary may prescribe, but with a minimum 5% roy-
alty for sulphur.’? To date all sulphur leases have provided for 7%2%
royalty.

It is clear that as to petroleum and sulphur the existing system of
bidding has encouraged industry in the development of offshore re-
sources and has resulted in a very favorable revenue return to the
federal government. As noted earlier, large sums of money have been
bid for many of the tracts offered by a large number of companies,
frequently bidding in combination.? 3

The existing system, moreover, appears to have achieved reason-
ably efficient resource management. BLM has not hesitated to reject
bids which it concluded were low after considering available geologic
information and the bidding record. This function of review and
analysis would, however, be more complete if U.S.G.S. and conse-
quently, BLM possessed the knowledge of the bidders regarding the
tracts under consideration.’ ¢

B. Alternative Forms of Bidding

The language of the Act with respect to oil and gas appears suffi-
ciently broad to permit experimentation with alternative forms of
offer, including bidding on the basis of flat royalty, sliding scale
royalty or net profits.®S Leases for other minerals would have to be
offered on the basis of cash bonus bidding, but they and oil and gas
leases could provide for sliding scale royalties or the payment of a
percentage of net profits, if any statutory minimum royalty were
required to be paid in any case. The Act could be amended so as to
authorize non-competitive leases such as those presently authorized
for federal onshore lands under the Mineral Leasing Act of 1920°¢
or the mining location system authorized by the Mining Law of
1872.°7 It could also be amended so as to authorize development
contracts either through negotiation or competitive bidding and the
use of a combination of bid factors. A brief examination of each of
these alternatives is in order.

92. 43 U.S.C. § § 1337(d)-(e) (1964). See 1 Nossaman OCS Study supra, note 1 § 4.31.

93. See notes 82, 83, supra; See also statement of Clyde O. Martz, Asst. Att. Gen., to the
Pub. Land Law Rev. Comm’n, April 3, 6, 1968, at 25.

94. See notes 3947 supra; See also 1 Nossaman OCS Study, supra, note 1, § § 4.9, 11.8,
11.24. :

95. 43 U.S.C. §§ 1337(a)-(b) (1964). In any case, a flat royalty of not less than 12%%
would be required to be paid in addition to such other terms as fixed by the Secretary.

96. 41 Stat. 437 (1920), as amended, 30 U.S.C. § § 181-287 (1964).

97. See note 55 supra.
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Royalty bidding, whether on a flat royalty basis (lease awarded to
the highest gross royalty offered) or a sliding scale basis (lease
awarded to the highest multiple of a stated royalty scale), is fre-
quently suggested as a means of attracting bidders who do not have
the funds to compete on the basis of cash bonus or in interesting
bidders in exploring unattractive property for minerals which are
presently undeveloped. In California, it was also used for a number
of years as to proven or semi-proven property to give the state a
greater participation in production.®® There are, however, some very
basic drawbacks to both forms of royalty bidding. Royalty in any
form creates an inherent problém of resource economics. It becomes
part of the fixed costs of operation and thereby contributes to
diminishing the operator’s incentive to produce as such costs ap-
proach the value of production. Flat royalty bidding compounds the
problem: the greater the royalty, the greater the incentive to pre-
maturely abandon.?®

A sliding scale royalty presents less of a problem in this respect
because the royalty adjusts downward with a decrease in production,
but this factor also provides the operator with incentive to produce
at the lowest permissible rate in order to reduce royalty.'°°® The
extraction of the resource may, therefore, be unreasonably delayed
with a correlative delay in the payment of royalty to the govern-
ment. It is also of course true of any type of royalty bidding that the
lessor will receive less by way of cash bonus than it would on a cash
bonus bidding basis and that the ultimate return to the lessor will
depend upon the success of the lessee’s operation.

The premature abandonment problem could be substantially elim-
inated by providing for a successively decreasing royalty, possibly
even providing for its termination, when production or reserves reach
stated minimal levels. Such a system would, however, encourage the
operator to prematurely establish the stated lower levels in order to
reduce royalty in the same fashion as does the sliding scale. It would
also create a much greater administrative burden on the leasing
agency.! %!

98. Krueger, State Tideland Leasing in California, S U.C.L.A. L. Rev. 427, 444-46
(1958); 2 Nossaman OCS Study, supra, note 1, App. 12A at 12-A-9, 12-A-96 et seq.

99. 1 Nossaman OCS Study, supra, note 1, § 11.43. See also note 133 infra.

100. 1 Nossaman OCS Study, supra, note 1 § 12.37. The Atlantic Richfield Cali-
fornia State lease at Rincon discussed in Krueger, supra, note 98 at 445, is an interesting
case study. There the royalty bid was such that 100% royalty would be reached at ap-
proximately 125 barrels per day average production. All wells drilled have been producing at
a much lower rate than this, based upon “MER” considerations. See Cal. Pub. Res. Code
§ 3451 (West 1957).

101. U.S.G.S. officials regard the present regulations permitting the reduction of royalty
and rental (discussed in text accompanying note 133 infra) with apprehension, because of
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Moreover, exclusive of the inherent problems presented by royalty
bidding, it is questionable whether it would today attract bidders to
the offshore who would not otherwise compete on the basis of cash
bonus bidding. As noted earlier, the other costs of entry into off-
shore mineral development are so great as to create a doubt as to
whether bonus requirements has any significant deterrent effect. So,
too, it is doubtful that royalty bidding would attract bidders to
property or minerals in which they would have no interest under
cash bonus bidding. The few and very low bids that unattractive
property receives under cash bonus bidding would indicate that there
would be little interest on any basis.! °? Lastly, if exploratory and
development costs can be anticipated to be high, a higher royalty
through royalty bidding could have a discouraging rather than en-
couraging effect upon potential entrants.

Net profits interests have been held to be akin to royalty' °®? and
bidding on the basis of the highest percentage of net profits offered
would appear to be a permissible alternative under the Outer Con-
tinental Shelf Lands Act, provided that leases required the payment
of the stated minimum royalties in the case of petroleum and sul-
phur. This type of lease would have the advantage of permitting the
operator to deduct all costs of exploration and operation before the
payment of any sums to the government (except the designated mini-
mum royalty and bonus) and for that reason could encourage ex-
ploration in some otherwise not attractive areas and the development
of new techniques. In the event of discovery, it would mitigate the
incentive to prematurely abandon that is present with any form of
royalty bidding. Lastly, whether the area involved is proven or wild-
cat, it may attract very high bids from integrated oil companies that
may be more interested in providing a source of supply rather than in
sales production. The 1965 Contractor’s Agreement for the develop-
ment of the East Wilmington Field issued by the City of Long Beach,
California is an example of that; there the successful bidders for field
contractors offered 95.56% of net profits."®* The net profits con-

the evaluation required in the reduction standard. They have taken the informal position
that royalty may not be reduced below the statutory leasing minimums which does not
appear to be the import of the statute or regulations. See 1 Nossaman OCS Study, note 1
supra, § 11.43.

102. Some of the low bids for tracts on which industry has little knowledge appear to be
“fishing” bids submitted in the hope that there will be little or no competition and that the
bidder will thus be awarded leases at relatively little cost. See 1 Nossaman OCS Study, note
1supra, §§ 4.23,8.19, 11.21.

103. Burton-Sutton Oil Co. v. Comm’r, 328 U.S. 25 (1946).

104. In 2 Nossaman OCS Study, supra, note 1, App. 12-A it is said at 12-A-16:

The agreement, which is set forth in Exhibit F, provided for development,
under the joint supervision of the City and State, by a field contractor having
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tract, however, has one basic defect: the larger the reserved net
profits interest, the less incentive the operator has to be efficient.
There may in fact be an incentive to be inefficient where the op-
erator has a very small share of net profits, but receives an adminis-
trative allowance of a specified percentage of operating expenses.!°*

The development contract is also a possible alternative. It would
require the contractor to perform specified operations for a desig-
nated share of production or for a designated fee. It could be nego-
tiated or awarded competitively, but would appear to require an
amendment to the Outer Continental Shelf Lands Act.!°¢ It would
offer an opportunity to the federal government to experiment with
various types of operations and possibly encourage the development
of minerals and areas presently not being developed. A basic draw-
back in many of the development contracts that have been seen to
date, however, has been that they encouraged interested operators to
offer to perform work unnecessary for the efficient development of
the resource. Further, such contracts are difficult to administer and
require many subjective judgment factors.! °7

an undivided 80% working interest, with non-operating participations being
offered to five non-operating contractors in shares of 10%, 5%, 2¥1%, 1%1%,
and 1%. The February, 1965 bidding for these interests produced a high bid
for the field contractor’s 80% undivided share, jointly bid in by Texaco,
Humble, Union, Mobil and Shell, of 95.56% of net profits; for the non-
operating contractors’ 10% undivided share, jointly bid in by Pauley and
Allied Chemical, 98.277%; for the 5% undivided share, jointly bid in by Stan-
dard of California and Richfield, 100%; for the 2%:% undivided share, jointly
bid in by Standard of California and Richfield, 99.45%; for the 1%:% undivided
share, jointly bid in by Standard of California and Richfield, 99.54%; and for
the 1% undivided share, jointly bid in by Standard of California and Richfield,
99.55%.

105. The Long Beach agreement awarded the field operator an overhead allowance of 3%
of total costs. As noted in the report of the Legislative Analyst, “Thus [the field operator]
has no significant economic incentive to increase the state’s and its own net profits by
carefully controlling costs.” Report on Wilmington Oil Field and State Offshore Leasing by
California State Legislative Analyst, Mar. 5, 1968, 2 Nossaman OCS Study, supra, note 1,
App. 12-A at 12-17, 12-A-113 et seq. See also 1 Nossaman OCS Study, supra, note 1,
§ 12.40.

106. A lease and a contract may, of course, be substantively the same. See Los Angeles
County v. Continental Corp., 113 Cal. App.2d 207, 223, 248 P.2d 157 (1952), in which it
was held that a “drilling and operating agreement™ was in substance a lease. It is clear,
however, that if a development contract were to be offered under the Submerged Lands Act
as presently constituted, the same would have to be done under competitive bidding and all
other mandatory leasing requirements of the Act, including minimum royalty, would have
to be met. 43 U.S.C. § 1337(a)-(e) (1964). Moreover, the Act refers to “leases’ and it is
questionable whether most development contracts would fall within this category. See 1
Nossaman OCS Study, supra, note 1, § 12.41; Morris, The North Sea Continental Shelf: Oil
and Gas Legal Problems, 2 Int'l Lawyer 191 (1968) (development contracts in United
Kingdom and Norway discussed); 2 Nossaman OCS Study, supra, note 1, App. 12-C at
12-C-72 et seq. (United Kingdom). Cf. id. at 12-C-89, 12-C-92 et seq. (Venezuela).

107. See 1 Nossaman OCS Study, supra, note 1. See also Morris, supra, note 297.
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The multiple bid alternative which permits bidders to offer any
combination of bonus, rent and royalty is also a possible alternative,
but is basically objectionable because of the subjective feature in-
volved. It is permitted by statute in Louisiana, but is not used
there.! ©8

In a given situation, one of the foregoing alternatives could be
superior to the bonus bidding and flat royalty system adopted by the
federal government. All, however, require more administrative atten-
tion and raise collateral issues that the existing system does not.
Moreover, the fact that the existing system is supported by the
petroleum industry, which comprises most potentially interested bid-
ders, is significant.' ®°® Considering all factors in the light of relevant
policy objectives, the existing system appears to be a superior one.

C. Competitive v. Non-Competitive Allocation

There have been a number of recent suggestions that the Outer
Continental Shelf Lands Act should be amended to permit the Secre-
tary of the Interior to grant non-competitive leases covering hard
minerals in order to encourage their development. The Marine
Sciences Commission in Qur Nation and The Sea indicated that it
concurred in the hard mining industries’ contention that the com-
petitive bidding procedures of the act were inappropriate for present
mining leases. It pointed out that the ratio of exploration costs to
potential profits is much smaller with most hard minerals than with
oil and seemed to conclude that this made competitive bidding fair
for oil but not fair for hard minerals. The Commission recommended
that the Secretary of the Interior be given and use, where appropri-
ate, the authority to issue leases for hard minerals on a non-
competitive basis. It noted that the federal rule on this subject also
“would provide a suitable model for the States.”! ' ©

The Marine Sciences Commission indicated that it would hesitate
to recommend the extension of the claim staking system of the
Mining Law of 1872 into the offshore in view of the tendency of the
Public Land Law Review Commission study on this subject, but
clearly the overall effect of its recommendation was to advocate the
granting of non-competitive concessions for hard minerals where
“private industry undertakes . . . detailed exploration and investiga-

108. 2 Nossaman OCS Study, supra, note 1 App. 12-A at 12-A-23, 12-A-25. See also
Hardy, The Administration of Offshore Mineral Leasing Statutes in the Gulf of Mexico
(Louisiana and Texas), 1 Natural Resources Law. (No. 3) 70 (1968); 1 Nossaman OCS
Study supra, note 1, § 12.39.

109. See 2 Nossaman OCS Study, supra, note 1, App. 12-E at 12-E-25 et seq.; 1 Nossa-
man OCS Study supra, note 1, § § 11.27, 12.36.

110. Our Nation and The Sea, supra, note 50 at 137.
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tion.”''! The Commission’s strange conviction that competitive
allocation discourages interest in undeveloped resources also found
its way into its comments regarding the International Registry Au-
thority which it recommends be given jurisdiction over mineral
resources lying beyond limits of national jurisdiction (a redefined
continental shelf and “‘intermediate zone’’). The Commission recom-
mended that claims be registered with respect to specified mineral
resources in specified areas of the deep seas on a ‘“‘first-come, first-
registered” basis.' ' 2 It also recommended that the United States use
the same policy in disposing of claims made by it with the Interna-
tional Registry agency.''?

The experience of this country in public land leasing does not
support the Commission’s recommendations. *“First-come, first-
registered” has a democratic ring to it, but little else. Let us review
the history of two other “first-come, first-registered” systems.

Alaska has a non-competitive system for issuing prospecting per-
mits and subsequently leases for unproven deposits of hard minerals
on a non-competitive and royalty-free basis. It also permits expen-
ditures to be offset against the quite low rentals provided.''* These
are very favorable conditions to encourage the exploration and de-
velopment of hard minerals. They are almost as favorable as the
terms of the Mining Law of 1872 that the mining industry seeks to
have extended into the outer continental shelf. The result in Alaska
has been that a large number of permits have been issued for offshore
placer deposits. The result also has been that there is not yet a
commercially producing deposit of hard minerals in offshore Alaska.
This is also true of the offshore lands of all other coastal states as
well as the outer continental shelf.''® Query, then, the logic of
concluding that a non-competitive entry system will encourage off-
shore development of hard minerals or even the exploration of them.

Gauged in light of the overall costs of offshore exploration and
development, bonus and royalty clearly do not appear to be control-
ling influences. The controlling influence would clearly seem to be
the need for the mineral in question, and the hard mining industry

111. Id.

112. Id. at 148, 150.

113. Id. at 155. .

114. 2 Nossaman OCS Study, supra, note 1, App. 12-A, at 12-A-35, 12-A-40. See also
Crews, The Administration of the Offshore Mineral Leasing Statutes in the Pacific North-
west (Alaska and Washington), 1 Natural Resources Law. (No. 3) 49 (1968).

115. A possible exception is a barite operation at Castle Island (Sitka area). Interview
with Rodney Dowling, Mineral Section, Division of Mines and Geology, State of Alaska
(Feb. 4, 1970). There appear in fact to be no existing commercial hard mineral operations in
any area off the United States. Interview with John Mero, La Jolla, California (Apr. 29,
1970).
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has told us by its lack of interest in leasing under the Outer Con-
tinental Shelf Lands Act that it is not yet interested in offshore
minerals. When economic interest in resource development is present,
it manifests itself in a capitalist society in more than one firm at-
tempting to acquire entry. to the resource: this is called competition.
At this point, a system which does not recognize the competition
and provide a logical way of resolving it is an impediment rather than
a catalyst to resource development.

The experience of the federal government under the non-compet-
itive leasing provisions of the Mineral Leasing Act of 1920''¢ illus-
trates this. Under both the non-competitive leasing system of the
Mineral Leasing Act which covers unproven onshore federal lands
and the competitive system of the Outer Continental Shelf Lands
Act there has been little interest shown by potential resource en-
trants where a property is of a low potential. In parallel fashion
where a property has medium or high resource potential there is
competition evidenced under both systems, the same being shown
under the Mineral Leasing Act with multiple filings for a particular
lease, and under the Quter Continental Shelf Lands Act with multi-
ple bids and large bonuses being offered.! ' 7 The principal difference
is that there is a rational way of resolving the competition under the
Outer Continental Shelf Lands Act by the compulsory selection of
the high bidder. Under the Mineral Leasing Act the Secretary of the
Interior has found a lottery to be the most intelligent way that he
can resolve competition under the non-competitive system imposed
by the Act,''® a fact which should speak for itself.

There is basic illogic in allocating resources in which there may be
competitive interest by a system which ignores that interest. Further-
more there is the inherent danger in any non-competitive system that
a valuable resource may be disposed of without a fair return to the
resource owner—here the federal government,

The Outer Continental Shelf Lands Act gives the Secretary of the
Interior essentially unbridled discretion as to the terms of hard

116. 41 Stat. 437 (1920), as amended, 30 U.S.C. § § 181-287 (1964).
117. See notes 83 and 93 supra. See also Boone v. Kingsbury, 206 Cal. 148, 273 P. 797
(1928); Krueger, supra, note 98, at 436.
118. The BLM regulations under the Act provide in part:
Simultaneous applications or offers for lease.

(a) Where applications or offers received by mail or filed over the counter
at the same time are in conflict the right of priority of filing will be de-
termined by public drawing.

(b) The priorities of all applications or offers to lease made and filed in
accordance with the provisions of § 3123.9, whether or not they are in con-
flict, will be determined by public drawing in the manner provided in
§ 1821.2-3 of this chapter.

43 C.F.R. § 3104.1 (1964).
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mineral leases, subject only to a requirement of competitive bidding,
and diligent research has been unable to reveal any instance in which
he has shown an unwillingness to use this discretion with respect to
hard minerals where serious interest was shown. When offshore re-
sources, such as the much-publicized manganese nodules, are com-
petitive in price with onshore reserves we will be in a better position
to judge the worth of the Act in this regard. If the price is right, it
may well be that the mining companies will run to the shore like
lemmings and hopefully express their enthusiasm through competi-
tive bidding. At the present, it is premature to judge the Outer Con-
tinental Shelf Lands Act as being inappropriate for hard minerals and
the discretionary non-competitive leasing powers which the Marine
Sciences Commission recommends could have a mischievous effect
on federal leasing policy. If it is without merit in this country, it
follows that we should not urge its espousal by others, the Marine
Sciences Commission notwithstanding.' ! °

The Public Land Law Review Commission in its recent report
recommended that the Secretary of the Interior be given discre-
tionary powers to “undertake experimental bidding and leasing ar-
rangements, assuring mining companies of leases for a definite
period, perhaps 10 years.”' ' °2 This perhaps suggestion has merit if
the Secretary’s powers in this regard are very closely circumscribed
and required to be used sparingly. The Commission suggests, how-
ever, that the exception to competitive allocation being created
would have a potentially broad application in citing with approval
the following dictum of the Marine Sciences Commission:

“The system’s primary objective should not be to maximize near-
term Federal income from rents, royalties, or bonuses but rather the
aggregate net economic return to the nation from ocean mining
activity.”1 19

119. Fortunately, our representatives to the United Nations appear to have a sound
resource philosophy. In a statement made to the Economic and Technical Sub-Committee
of the U.N. Committee on Peaceful Uses of the Sea-Bed and Ocean Floor on March 11,
1970, Vincent E. McKelvey, a U.S. Delegate to this group made the following remarks:

As to means of assigning rights, he described the merits of registration on a
“first-come, first-served” basis; selection by lottery; assignment on the basis of
the merits of applicants, and assignment through auction. He said that com-
petitive bidding was a most efficient method, impartial and apt to increase
revenue in situations where there was evidence of competitive interest. UN.
Press Release SB/14, at 4 (Mar. 11, 1970). [Empbhasis added.]
See also U.N. Secretariat Review, Government Measures Pertaining to the Development of
Mineral Resources on the Continental Shelf, U.N. Doc. A/AC. 138/21 paras. 28, 64 (Jan.
27, 1970).

119a. One Third of The Nation’s Land supra, note 17 at 194.

119b. Report of the Commission on Marine Science, Engineering and Resources, Our
Nation and The Sea supra, note 50 at 136 (1970); One Third of The Nation’s Land supra,
note 17 at 194-195.
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This approach indicates a fundamental misapprehension in resource
economics.! !¢

Vv
DETERMINATION OF DRILLING AND PRODUCTION REQUIREMENTS

The Outer Continental Shelf Lands Act authorizes the Secretary
of the Interior to prescribe regulations determined “to be necessary
and proper in order to provide for the prevention of waste and
conservation of the natural resources of the outer continental shelf,
and the protection of correlative rights therein,”'2° Pursuant
thereto, the Secretary has promulgated regulations expressly made
part of the outer continental shelf leases authorizing U.S.G.S. super-
visors to issue rules to prevent waste and “‘to govern the development
and method of production of a pool, field, or area. .. to the end
that all operations shall be conducted in a manner which will protect
the natural resources of the outer continental shelf and result in the

119c. See note 54 supra. Brooks and Christy state in their Memorandum in part as
follows:

Leases must be obtainable on the basis of some non-arbitrary allocation scheme. This is
best achieved by some form of auction system.

* * *

The auction mechanism provides several advantages over a system that awards rights to
the first claimant or over a system that awards rights on the basis of non-economic criteria.
First, it helps to ensure that the most efficient producers will get the exploitation rights.

L * *®

Second, the auction mechanism provides the least arbitrary means for choosing among
competing claimants.

* * *

Third, the auction mechanism approximates a fair value for the exploitation right much
more effectively than any other system. The exploiter bids no more than he feels he can
afford.

* * *

And finally, the auction mechanism will deter speculators from seeking to acquire ex-

ploitation rights. Other systems would have to depend entirely upon some kind of per-
formance requirement to ensure that leases are used correctly.”
The Public Land Law Review Commission’s notable attachment to non-competitive alloca-
tion was also very apparent in its comments regarding onshore exploration permits and
leases. The Commission recommended competitive sale of the same ““whenever competitive
interest can reasonably be expected” (One Third of The Nation’s Land supra, note 17 at
132, Recommendation 49), but its comments indicated that it thought that such interest
would not always commonly be present in the case of “other minerals.” It observed:

“It appears to the Commission that competitive leasing would be appropriate
(1) in the general area of producing wells, (2) for land covered by relinquished
or forfeited leases or permits, or (3) where past activity and general knowledge
suggest reasonably good prospects for success.” Id. at 132, 133.
Three Commissioners noted, however, that they had consistently proposed the abolition of
all non-competitive leasing. Id. at 133.
120. 43 U.S.C. § 1334(a)(1) (1964).
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maximum economic recovery of the mineral resources in a manner
compatible with sound conservation practices.””! 2!

Before beginning operations, a lessee is required to file an accept-
able work plan for exploratory operations, which since the change of
~regulations following the Santa Barbara oil spill has included “fea-
tures pertaining to pollution prevention and control.”!2? Upon dis-
covery the lessee must submit to U.S.G.S. for approval a develop-
ment plan which also shows the location of proposed wells and detail
therefor. Additionally each supervisor may require the lessee to drill
other wells as may be reasonably required “in order that the lease
may be properly and timely developed and produced in accordance
with good operating practices.”!2® Each supervisor is given au-
thority to require tests to determine the identity and character of
any formation, and is required to approve all well locations and the
well spacing pattern for the proper development of the lease in ques-
tion “‘giving consideration to such factors as the location of drilling
platforms, the geological and reservoir characteristics of the field, the
number of wells that can be economically drilled, the protection of
correlative rights, and minimizing unreasonable interference with
other uses of the outer continental shelf area.’"** [Emphasis
added.]

In similar fashion the U.S.G.S. Supervisors appear to have been
given the authority to fix production limits based upon whether the
same would result in the maximum efficient rate of recovery
(“MER”). The regulations authorize a Supervisor “to specify the
time and method for determining the potential capacity of any well
and to fix, after appropriate notice, the permissible production of
any such well that may be produced when such action is necessary to
prevent waste or to conform with such proration rules, schedules, or
procedures as may be established by the Secretary.”!?°® “Waste” is
defined to include ‘“‘physical waste as that term is generally under-
stood in the oil and gas industry [and] the locating, spacing, drilling,
equipping, operating, or producing of any oil or gas wells or wells in
a manner which causes or tends to cause reduction in the quantity of
oil or gas ultimately recoverable from a pool under prudent and
proper operations or which causes or tends to cause unnecessary or
excessive surface loss or destruction of oil or gas.”! %%

121. 30 C.F.R. § 250.11 (1969). Similar language was used prior to the 1969 amend-
ments; compare 30 C.F.R. § 250.11 (1954).

122. 30 C.F.R. § 250.34(a) (1969).

123. 30 C.F.R. § 250.33(b) (1954).

124. 30 C.F.R. § 250.17 (1969). The emphasized language was added by the 1969
amendments to this section.

125. 30 C.F.R. § 250.16 (1954).

126. 30 C.F.R. § 250.2(h) (1954). This definition remained unaffected by the 1969
amendments.
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Rather than adopting a system of independent determination with
respect to drilling and production practices as would be suggested by
the above regulations, however, the Secretary of the Interior in the
Gulf of Mexico has acquiesced in the application of state regulatory
procedures with respect to drilling, including spacing requirements,
and has in effect adopted production restriction of the coastal states
under the authority conferred by the Outer Continental Shelf Lands
Act to “cooperate with the conservation agencies of the adjacent
States”” within the meaning of the Outer Continental Shelf Lands
Act.!'?7 Thus, notwithstanding the frequently expressed point of
view that the federal government has and will assert independent
jurisdiction over drilling and production practices,’ 28 the States of
Louisiana and Texas have been able to impose their regulatory sys-
tems upon federal lessees. It is undeniable that the present federal
system has resulted in the drilling of unnecessary wells with due
regard to the spacing requirements of Louisiana and Texas. It further
is clear that the application of the market demand prorationing sys-
tems of Louisiana and Texas have resulted in the support of marginal
onshore production at the expense of operation at the MER of outer
continental shelf wells. These considerations which are as long-
standing as the Outer Continental Shelf Lands Act itself should,
indeed must, have been reflected in the bids made by operators for
Gulf of Mexico oil and gas leases.! ?°

The establishment of an entirely independent federal system of
drilling and production practices would have a drastic, and at least in
the short-term detrimental, effect upon the petroleum economy in
Gulf Coast states. The ability to avoid drilling unnecessary wells
would encourage the development of and production from wells on
the outer continental shelf as opposed to those on upland or state
offshore lands. Further, the limitation of production from outer con-
tinental shelf wells to only MER considerations would result in vastly
increased production which would inevitably weaken market demand
proration regulations. The overall effect would eliminate the most
marginal and protected wells in precisely the same manner as would
relaxed importation quotas. This type of approach would tend to
increase federal revenues, including bonus bids at least in the short
run, although total revenues might not increase due to a foreseeable
drop in the price of oil and consequently royalty.!3°

127. 43 U.S.C. § 1334(a)(1) (1964).

128. 1 Nossaman OCS Study, supra, note 1, § 9.3. The Oil and Gas Journal, April 20,
1970 at 74.

129. See 1 Nossaman OCS Study suprae, note 1, § § 9.7, 11.32-11.33.

130. Id §§ 9.7, 12.42. See Kahn, The Combined Effects of Prorationing, the Depletion
Allowance and Import Quotas on the Cost of Producing Crude Oil in the United States, 10
Natural Resources J. 53, 57 (1970).
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As indicated in the Act and its legislative history, the economic
welfare of the adjacent states was given great consideration and
weight and it is probably for this reason that the subject of an
independent federal system has been given the extended study and
scrutiny that it has. It is not reasonable to anticipate that the federal
government will adopt a system based upon purely MER considera-
tions with due regard to the disruptive effect that this could have on
onshore production. Further, and equally important, the economic
effect of any proposed federal system should be analyzed in the
context of all other price supports and determinants, including im-
portation quotas, the depletion allowance and production from es-
sentially non-regulated states, including California and Alaska, par-
ticularly Alaska.'?! It is, however, desirable to establish a federal
system which will give greater weight to national policy objectives
that appear to have been largely ignored to the present time, such as
increasing the desirability of investing in the outer continental shelf,
increasing resource recovery efficiency, generating greater federal
revenue and increasing the outer continental shelf technology.

The Public Land Law Review Commission espoused the recom-
mendation that the Federal Government promulgate and administer
its own rules controlling the rate of oil and gas production from the
outer continental shelf noting:

‘“[S] tate production regulations have been developed from data re-
lated to dry land and shallow tidewater operations. As Outer Con-
tinental Shelf production moves into deeper waters, economic and
technical comparability between state production, which is in shal-
low waters or on dry land, and deep water production becomes more
remote.”!3!2

VI
DETERMINATION OF TERM AND ROYALTY

The Outer Continental Shelf Lands Act requires that oil and gas
leases be for a period of five years “and as long thereafter as oil or
gas may be produced from the area in paying quantities, or drilling or
well reworking operations as approved by the Secretary [of the In-
terior] are conducted thereon” and carry a royalty of not less than
12%%, which in practice has been not less than 16 2/3%.'*? The Act
gives the Secretary of the Interior the authority to prescribe rules
and regulations for the “reduction of rentals or royalties” and he has

131. See The Oil and Gas Journal, Apr. 20, 1970 at 99.
131a. One Third of The Nation’s Land supra, note 17 at 189.

132. 43 U.S.C. § 1337(b) (1964). See note 91 supra.
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issued regulations authorizing the Director of U.S.G.S. to make such
reduction “whenever he determines it necessary to promote develop-
ment or finds that a lease cannot be successfully operated under the
terms provided therein.”' 33 No application has yet been filed for
such a reduction on outer continental shelf leases.

In addition the regulations of the Secretary permit the creation
and transfer of “[c] arried working interests, overriding royalty inter-
ests, or payments our of production . .. without [any] requirement
for filing or approval.”! 34

As to sulphur, the Outer Continental Shelf Lands Act provides
that the term is to be for a period of not more than ten years “and so
long thereafter” and for royalty of not less than 5% of gross produc-
tion or value of production at the wellhead, although leases to date
have provided for a royalty of 7%4%.!35 As noted earlier, there is
presently no outstanding lease for minerals other than petroleum,
sulphur or salt.

It has been frequently suggested that the five-year primary term
for oil- and gas may be too short with respect to areas in which
operations must be conducted on a short season basis, such as Alaska
and the Northeast.! 3¢ It is also quite possible that exploratory drill-
ing on the continental slope when and as the same is authorized by
the Secretary of the Interior may require greater time than that for
areas in the shallower continental shelf. It is questionable, however,
that the rigid requirement for development imposed by the primary
term has had any substantial adverse effect in light of any of the
national policy objectives in this area. It does not appear to have
discouraged competitive interest as reflected by the return of rev-
enues to the federal government through bonus. From the standpoint
of encouraging exploration and an early development of the resource
it has had a beneficial effect. If the Outer Continental Shelf Lands
Act is amended, however, it would seem desirable to eliminate the
mandatory term for both petroleum and sulphur and leave the mat-
ter to the discretion of the Secretary of the Interior.!37 .

The Outer Continental Shelf Lands Act prescribes that sulphur
leases shall be for the primary term of not more than ten years and

133. 43 U.S.C. § 1334(a)(1) (1964); 30 C.F.R. § 250.12(e) (1969). Prior to the 1969
amendments to the regulations, like authorization was provided the Director in 43 C.F.R.
§ 3383.5(b) (1964).

134. 43 C.F.R. § 3385.2(a)(1) (1964). The resource misallocation problem which in-
herently results from a fixed royalty is compounded by the lessees’ freedom to create such
additional burdens on production. 1 Nossaman OCS Study, supra, note 1, § 11.43.

135. 43 U.S.C. § 1337(d) (1964). See note 92 supra.

136. 1 Nossaman OCS Study, supra, note 1, § 11.45. See also Our Nation and the Sea,
supra, note 50, at 126-27.

137. See 1 Nossaman OCS Study, supra, note 1, § 6.26.
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permits leases of other minerals to be for a term and royalty pre-
scribed by the Secretary.!®® As noted earlier, there has been a gen-
eral dissatisfaction with the provisions of the Act by the hard mining
industry, but there has been no indication that the Act or the admin-
istration of the Secretary of the Interior has been unworkable with
respect to term.

The fixed royalty system carries with it an inherent resource mis-
allocation problem in that the incentive to produce diminishes pre-
maturely—the so-called “royalty load.” This problem is compounded
by the lessee’s power under the Outer Continental Shelf Lands Act
and the regulations issued pursuant thereto to create overriding
royalties and other burdens on production, such as production pay-
ments, without notice to or approval of the Bureau of Land Manage-
ment. The regulations of the Secretary of the Interior permitting the
reduction of rentals or royalties could mitigate this problem.!3°

If the Outer Continental Shelf Lands Act is amended, it may be
desirable to eliminate any minimum royalty requirement and leave
the matter to the Secretary’s discretion.! *° He then would be in a
position to act more responsively to special situations.

The Public Land Law Review Commission in its recent report
dealt in a creative fashion with most of the foregoing major problem
areas in recommending as follows:

“The Outer Continental Shelf Lands Act should be amended to give
the Secretary of the Interior authority for utilizing flexible methods
of competitive sale. Flexible methods of pricing should be en-
couraged, rather than the present exclusive reliance on bonus bid-
ding plus a fixed royalty. In addition, the timing and size of lease
sales, both of which are presently irregular, should be regularized.
Furthermore, while discretion to reject bids should remain with the
Secretary, this authority should be qualified to require that he state
his reasons for rejection.”!402

VII
DETERMINATION OF ENTRY

The Outer Continental Shelf Lands Act authorizes the grant of
leases to “‘qualified” persons but contains no restrictions as to cit-

138. 43 U.S.C. §§ 1337(d)-(e) (1964).

139. 30 C.F.R. § 250.12(e) (1969). See notes 101 and 133 supra. Some recognition of
the “royalty load” problem is shown in the regulations regarding reduction of rental and
royalty, which requires “agreements of the holders of the lease and of royalty holders to a
permanent reduction of all other royalties . . . to an aggregate not in excess of one-half the
government royalties.” 30 C.F.R. § 250.12(1) (1969).

140. See text accompanying note 95, supra, et seq.

140a. One Third of The Nation’s Land supra, note 17 at 192, Recommendation 75.
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izenship.!'*! The regulations, however, restrict the holding of leases
to citizens or corporations of the United States or its states or ter-
ritories.! *2 Further, the Act authorizes any person with the approval
of the Secretary of the Interior to conduct geological or geophysical
operations in the outer continental shelf and the regulations do not
contain any restriction in this regard. There is, therefore, relatively
open competition for outer continental shelf resources. Even though
foreign nationals and corporations are not permitted to hold leases,
they are free to use domestic corporations owned or controlled by
them and have done so.' 43

The purpose of efficient resource management appears to be
served by the existing system, which assures the federal government
of legal jurisdiction over its outer continental shelf lessees. This pur-
pose is also served by the absence of any restriction on the number
of acres that any operator can hold under lease. The class of entrants
is, therefore, determined by economic interest in the resource of-
fered. In this regard the Outer Continental Shelf Lands Act is clearly
superior to the Mineral Leasing Act of 1920 with its individual
acreage restrictions.! 44 '

vill
MISCELLANEOUS PROBLEMS

There are a number of areas which are not treated adequately
from the standpoint of existing law. The majority can be covered
through modification in the Outer Continental Shelf Lands Act or
supplemental legislation, but some will require international action
to be disposed of properly. It is noteworthy that the Public Land
Law Review Commission did not deal directly with any of these
subjects in the context of the outer continental shelf, although
some, such as the boundary issue and the use of the outer con-
tinental shelf for non-mineral purposes are of major importance to
future developments and planning.'442

A. Boundary and Jurisdictional Problems

Both the federal government and the states have expressed a con-
cern with changes in the state-federal boundary as a result of natural
and artificial changes in the coastline. The magnitude of the problem
is evident in the amount of governmental attention which is given it

141. 43 U.S.C. § 1337 (1964).

142. 43 C.F.R. § 3380.1 (1964).

143. See 1 Nossaman OCS Study, supra, note 1, Tables 8-3, 8-6, 8-20.

144. 41 Stat. 437 (1920) as amended 30 U.S.C. § 184 (1964). See Krueger, supra, note
289, at 434.

144a. See 1 Nossaman OCS Study supra, note 1 at 629-638.
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both at the federal and state levels, particularly in the courts. The
creation of federal and state commissions empowered to establish
permanent boundaries at fixed locations would be feasible.!

Additionally it would seem desirable to amend the Outer Con-
tinental Shelf Lands Act so as to extend its application to territories
and possessions'*® and to make amendments in state civil and
criminal laws applicable to the outer continental shelf.! 47

It would also be desirable, possibly even necessary, that an inter-
nationally agreed limit be established for the continental shelves of
coastal states and a fair regime established for the area beyond.
Discussions to this end are now underway in the United Nations.! 438

B. Real Property Uses—Offshore Islands

The demand for additional real property that is so evident in
urban coastal areas has spread to the continental shelf.!*? On both
the east and west coasts interest has been shown in the establishment
of man-made island communities to serve the same purposes as
natural ones: harbors for the service and refuge of boats; the main-
tenance of communication systems; recreational uses; and housing
and airdromes.!*° A floating airport located some 35 miles at sea
has been suggested as a supplement to J. F. Kennedy Airport in New
York.'*! The Port Authority of Le Havre recently completed plans
to build an artificial island-harbor to be located 17 miles at sea which
would put it well beyond French territorial waters.!*? In highly
urbanized coastal areas, such as Southern California and New York,
it is foreseeable that there will be a need for federal legislation and
possibly international agreement authorizing leasing for these non-

145. See Krueger, supra, note 29, at 463, n. 77. The Public Land Law Review Commis-
sion report, One Third of The Nation’s Land, failed to deal with this important subject. It
was, however, the subject of a recommendation by the Marine Sciences Commission. See
Our Nation and The Sea supra, note 50 at 63.

146. See 1 Nossaman OCS Study, supra, note 1, § § 3.23, 11.57; Statement of Martz,
supra, note 93, at 27.

147. 1 Nossaman OCS Study, supra, note 1, § 11.58. For other miscellaneous problems
under the Act, see id. §§ 11.53, 11.55-11.56.

148. See Krueger, supra, note 29, at 444-48. Discussions on this subject are now under
way in the United Nations First (Political) Committee. See Press Release CA/PS/1636,
November 17, 1970.

149. Fortune, Sept. 1969 at 131.

150. Developers have already made abortive attempts without the consent of the federal
government to create artificial islands for these purposes and in some cases, also for gam-
bling on the outer continental shelf off Florida and other parts of tiie United States.

151. Time Magazine, May 30, 1969 at 61. A similar airport is being considered for the
Los Angeles area. Los Angeles Times, Jan. 26, 1969 (Long Beach Considering Airport in
Sea).

152. British Inst. Int’l and Comp. Law, Board of Legal Developments (No. 4) at 29
(1969).
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mineral purposes. At the present time the Convention on the Con-
tinental Shelf only authorizes the exploration and exploitation of
“natural resources” 53 and the Outer Continental Shelf Lands Act
authorizes only the leasing of mineral resources.' **

C. Geothermal and Fresh Water Resources

Although the Convention on the Continental Shelf would clearly
appear to invest coastal states with jurisdiction over geothermal and
fresh water resources of the seabed as “‘natural resources,” the Quter
Continental Shelf Lands Act is applicable only to minerals which, as
defined under the Act, would not appear to include either geo-
thermal energy or fresh water.!** There appears to be no present
interest in exploration for geothermal energy sources on the outer
continental shelf, but there has been considerable interest expressed
in fresh water recovery.! 5 ¢

D. Living Resources of the Seabed

Sedentary animal resources of the seabed of the continental shelf,
such as clams and some species of crabs, are a ‘““natural resource’’ for
purposes of the Convention on the Continental Shelf.! 7 The Outer
Continental Shelf Lands Act does not provide for the appropriation
of such resources, but their free appropriation by “a vessel of the
United States” and vessels approved by the Secretary of the Treasury
has been authorized.!'®® This authorization also extends to free-
floating fish stocks within the twelve-mile fishing zone.!*? The fact
that such living resources have a limited sustainable yield, would
indicate that they could logically be allocated by means such as
competitive bidding with a landing charge or royalty payable to the
federal government.!®® An amendment of the Quter Continental

153. See Krueger, supra, note 29, at 477, n. 128.

154. See id. at 468, n. 96; 493.

155. See Opinion Letter from Asst. Sec. Int. Carver to B. C. McCabe, June 8, 1961;
Interviews, Dept. Int., Mar. 20, 1968; Olpin, The Law of Geothermal Resources, 14 Rocky
Mt. Min. L. Inst. 123, 144 (1968); 1 Nossaman OCS Study, supra, note 1, § 11.62. The
Public Land Law Review Commission report does recommend that Congress provide a
policy of leasing geothermal resources. One Third of The Nation’s Land supra, note 17 at
136.

156. 1 Nossaman OCS Study, supra, note 1, § § 11.62-11.63.

157. The Convention includes within the natural resources to which it refers:

living organisms belonging to sedentary species . .. which, at the harvestable
stage, either are immobile on or under the sea-bed or are unable to move
except in constant physical contact with the sea-bed or the subsoil. Art. 2,
para. 4.

158. 16 U.S.C. § 1081 (1964).

159. 16 U.S.C. § 1091 (1966). : .

160. See Our Nation and The Sea, supra, note 50 at 93. There is also merit to the
proposition that fish stocks located in waters beyond limits of national jurisdiction be
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Shelf Lands Act to this effect would be quite simple with due regard
to the fact that the Bureau of Commercial Fisheries is an agency of
the Department of the Interior.

There are also vegetative resources of the seabed of the continental
shelf, such as kelp, which are subject to the “‘sovereign rights” of the
United States, but which would not appear to be authorized for lease
and harvesting under the Outer Continental Shelf Lands Act. It
would be desirable to amend the Act to authorize the use of these
resources.

E. Salvage and Treasure Recovery

The Outer Continental Shelf Lands Act deals only with “natural
resources” and authorizes only mineral leases. It would, therefore,
not appear to authorize the lease and recovery of treasure or other
salvage located in or on the seabed of the outer continental shelf and
neither the Department of the Interior nor any other federal agency
has express authority over activities to recover such material.

While the Convention on the Continental Shelf refers to ‘“natural
resources,” it defines them to include ‘““the mineral and other non-
living resources of the seabed.”!¢! It would appear, therefore, that
the Convention definition may include salvage and treasure trove. In
any case, there is no doubt that the United States could assert juris-
diction over them in the same fashion that it has done with respect
to island projects on the continental shelf, particularly where their
taking would affect natural resources.! 62

The recovery of offshore treasure and salvage is becoming quite
scientific and profitable and it is desirable that the Outer Continental
Shelf Lands Act be amended to authorize leasing for this purpose, as
have the leasing laws of a number of coastal states with respect to:
offshore lands under their jurisdiction.! 3 The still limited number
of firms interested in this activity would suggest that non-com-
petitive as well as competitive lease allocation be authorized.

allocated on predetermined bases. /d. at 105; Crutchfield, The Convention on Fishing and
the Living Resources of the High Seas, 1 Natural Resources Law. (No. 2) 114, 122 (1968).

161. Art. 2, para. 4.

162. See 1 Nossaman OCS Study, supra, note 1, § 11.63; Krueger, supra, note 29, at
468, n. 101 and at 478, n. 136.

163. Examples of state laws providing for offshore salvage permits are Cal. Pub. Res.
Code § 6309 (West 1959), requiring salvage permit from the State Lands Commission as to
ungranted tide and submerged lands of state, upon “reasonable fees”; N.C. Gen. Stats.
§§ 121-22 to 28 (1967) requiring salvage license from the Department of Archives and
History, which may set a flat fee or a portion of recovery for the license; S.C. Code Ann.
§§ 54-321 to 328 (1968) requiring salvage license from the University of South Carolina
Institute of Archaeology and Anthropology in case of shipwrecks or archaeological sites,
with fee alternatives similar to North Carolina, but from the Budget and Control Board in all
other cases.
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F. Filling, Dredging, Dumping

The Outer Continental Shelf Lands Act appears to authorize the
dredging or filling of outer continental shelf lands only for the
limited purpose of creating or maintaining ‘“artificial islands and
fixed structures. .. for the purpose of exploring for, developing,
removing, and transporting resources’ and only then where approved
by the Secretary of the Army as not constituting an obstruction to
navigation.! 4 Any dredging not so authorized can be, and has been,
enjoined by the United States.! ¢

The sand and gravel resources of the outer continental shelf are
large and valuable and they clearly would appear to be mineral re-
sources subject to lease after competitive bidding under the Quter
Continental Shelf Lands Act.! ¢ It would, however, appear desirable
to amend the Outer Continental Shelf Lands Act to permit a
simplified non-competitive award of leases where the sand and gravel
is to be produced in connection with dredging operations for another
principal purpose and authorized by the U.S. Army Corps of Engi-
neers.

The outer continental shelf has in the past been used by various
governmental agencies, federal, state and local, for the dumping of
unwanted and frequently harmful materials, such as trash, sewage,
chemicals, munitions and containerized poison gas, bio-chemical
agents and atomic waste. This action appears to have taken place
without the express authority of any federal agency and has not been
coordinated with activities of the Department of the Interior. In at
least one case dumpings of explosives by the United States Navy off
San Diego conflicted with the mineral development of such areas
under the Act.’¢’

The Quter Continental Shelf Lands Act should be amended to
establish the jurisdiction of a designated single federal agency or
officer, such as the Secretary of the Interior or the Secretary of the
Army,' ¢72 over this type of activity and authorize him to grant or
deny permits therefor depending upon the reasonableness of the
impact of the proposed operation on other uses and the total environ-
ment. The Act should also permit the designated agency or officer to
require other federal agencies to identify all uses which have been

164. 43 U.S.C. § § 1333(a)(1) and (f) (1964).

165. See United States v. Ray, 294 F. Supp. 532 (S.D. Fla. 1969).

166. See 2 Nossaman OCS Study, supra, note 1, App. 5-A at 5-A-63 to 66; Opinion
Letter (B-68-2130. 3131) from Assoc. Solicitor to Sec. Int., Mar. 18, 1968.

167. See 1 Nossaman OCS Study, supra, note 1, § 4.59.

167a. The Secretary of the Army presently has permit authority over the outer con-
tinental shelf ““to prevent obstruction to navigation” under the Outer Continental Shelf
Lands Act. 43 U.S.C. § 1333(f). See Krueger, supra, note 29 at 468.
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made of the continental shelf and the locations thereof, to the extent
consistent with security requirements, so that such uses may be co-
ordinated.! 8

In October, 1970, the Council on Environmental Quality reported
to the President on ocean dumping and recommended ‘“‘a strong
national policy ... to stop or limit ocean dumping sub-
stantially.”'¢®2 In the report the Council noted that authority to
control ocean dumping was currently dispersed among several agen-
cies and recommended that they be consolidated in the newly
formed Environmental Protection Agency, noting:

“The Environmental Protection Agency will have the broad respon-
sibility as well as the necessary supporting programs to protect the
marine environment. To give it the power to regulate ocean dump-
ing, legislation is required.”* 68

It is noteworthy that both the legislation recently drafted by the
Nixon Administration and by Senator Muskie to implement the
Council’s recommendations designate the Environmental Protection
Agency as the permit authority for dumping in the oceans, estuaries
and the Great Lakes, although the Secretary of the Army (the U.S.
Army Corps of Engineers) would be given permit responsibilities for
dumping in other inland lakes and streams.'¢8¢

The Public Land Law Review Commission also recommended that
federal functions pertaining to the outer continental shelf “should be
consolidated within the [Federal] Government to the greatest pos-
sible degree.”'$89 At one time it appeared that the logical agency to
receive federal responsibilities in the offshore was the Department of
the Interior.! 8¢ With the establishment of the Environmental Pro-
tection Agency and the National Oceanographic and Atmospheric
Agency within the Department of Commerce it would appear that

168. Past experience would indicate that resource management can be expected to con-
tinue in this respect if the Department of Defense is made the sole judge of what its
necessary ‘‘security” requirements are. See note 16 supra.

168a. Council on Environmental Quality Report to the President, Ocean Dumping—A
National Policy 19 (1970).

168b. Id. at 33. The Council summarized the alternatives to ocean dumping as follows:

Interim alternatives exist to mitigate the environmental damage of ocean
dumping. Land capacity can be expanded by use of rail haul, and strip mines
and other lands can be reclaimed. In the long run, technological advances and
new methods of recycling should help reduce pressures for ocean disposal. The
major conclusion is that a program of phasing out all harmful forms of ocean
dumping and prohibiting new sources is feasible without greatly increased
costs. Id. at 29.

168¢c. New York Times November 18, 1970 (Ocean-Dumping Bill By Muskie Appears to

Outmaneuver Nixon).
168d. One Third of the Nation’s Land, supra, note 17 at 188.
168e. 1 Nossaman OCS Study, supra, note 1 § 12.11.



October 1970] OUTER CONTINENTAL SHELF LANDS ACT 807

this trend toward consolidation within the Department of the In-
terior has been halted.

It is noteworthy that the Convention on the Continental Shelf
does not authorize dredging, filling or dumping except insofar as the
same is reasonably related to the exploration for or development of
natural resources and requires the coastal state in so doing to “under-
take . .. all appropriate measures for the protection of living re-
sources of the sea from harmful agents.”' ® There is consequently
no authority vested in the United States by the Convention to use
the outer continental shelf for waste disposal or dumping purposes
generally, although it would clearly appear to have the power to
establish jurisdiction over and authorize this use.!7°

G. Marine Sanctuaries—Scientific Facilities

The present broad reservation powers of the President under the
Outer Continental Shelf Lands Act are sufficient to permit him or
the Secretary of the Interior to establish marine sanctuaries in which
mineral development is prohibited, as was done in establishing the
Santa Barbara Ecological Preserve after the Union oil spill.'”! To
facilitate the establishment of this type of sanctuary, however, it
would be desirable to amend the Outer Continental Shelf Lands Act
to set forth the procedure and standards for making reservations.
Preferably the reservation procedure would include provision for its
initiation by the Secretary or any interested federal or state agency
and for public hearings to determine the desirability thereof and the
extent of interest in other uses.! 72

It would also be desirable for the Act to authorize specifically the
Secretary to issue or deny permits for scientific facilities to be
located on the outer continental shelf. At the present time, the Act
authorizes only geophysical and geological exploration under permit
from U.S.G.S., which is too narrow to encompass many of the sci-
entific projects planned for the shelf by educational and scientific
institutions and governmental agencies, such as underwater labora-
tories and life support systems of a semi-permanent nature.' ’2 Some

169. Art. 2, para. 1; Art. 5, para. 7.

170. The Truman Proclamation of 1945, 3 C.F.R. 67 (194348 Comp.), asserts that the
United States regards the natural resources of the subsoil and seabed of the continental shelf
as “‘subject to its jurisdiction and control.” See Ocean Dumping, supra, note 168a at 34 et
seq.

171. The Santa Barbara Ecological Preserve was established by Public Land Order of the
Secretary of the Interior on March 3, 1969.

172. See Krueger, supra, note 29, at 469.

173. Descriptions of research programs of this nature may be found in Oceanology,
International 1969 Year Book & Directory, (June 15, 1968) and 9 Undersea Technology
(Aug. 1968).
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of the agencies maintaining such facilities, such as the United States
Navy, apparently feel that no consent from the Department of the
Interior or any other agency is necessary, but the permit procedure
should be established to coordinate uses and avoid conflicts. It is
noteworthy that under the Convention on the Continental Shelf the
consent of the coastal nation is required “in respect of any research
concerning the continental shelf and undertaken there.””! 74

CONCLUSION

The proper role of the United States as a resource owner in
managing its outer continental shelf lands cannot be assessed
" independently of its role as trustee of these lands for the public and
their overall environmental and resource potential. Any assessment
must also take into account the responsibilities which the United
States has assumed as a member of the international community,
including its duty to assure access for scientific investigation, to
preserve rights of navigation and fishery, and to prevent pollution.
The role of the United States with respect to the resources of
the outer continental shelf is multi-faceted and should be identified
only in the context of a particular area, a particular condition and a
particular time. Determination of priorities made on this basis would
probably vary. An oil or gas lease that may be appropriate for off-
shore Louisiana may be inappropriate for the Santa Barbara Channel.

With due regard to the present and predicted need for domestic
mineral reserves, it would seem clear that the federal government
should encourage the development of outer continental shelf mineral
resources, if development can be undertaken without a significant
adverse impact on other equally important values peculiar to the area
of the shelf where the operation is to be conducted. The revenue
producing capability of outer continental shelf lands has been given
great, at times overriding, consideration in the past. It should not be
ignored, but it is not worthy of equal wieght with other beneficial
policy objectives. In the future the federal government should
manage resources of the outer continental shelf so as to produce the
maximum revenue, but only where this is entirely compatible with
other policy objectives.

In the development of outer continental shelf mineral resources
the federal government cannot assume a neutral or passive role if it is
to fulfill its responsibilities to the public. The federal government has
an affirmative duty to plan resource development in such manner as
to best accomplish all national policy objectives.

174. Art. S, para. 8.
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From the standpoint of mineral development the leasing system of
the Outer Continental Shelf Lands Act is a well devised one. It has
encouraged the development of petroleum and sulphur in a viable
and competitive way. From this standpoint it is a system subject to
improvement, but without major structural defect. There would ap-
pear to be a need for revision in present policy so that the federal
government obtains geological and geophysical data both from
existing lessees and potential bidders which it needs for decisions
with respect to outer continental shelf leases and the issuance of
them. It seems clear that a solution to the ambulatory boundary of
the various states should be devised and that the outer limits of the
continental shelf be fixed. There should be control over the interests
and encumbrances that holders of outer continental shelf leases are
able to create which affect the period of economic development of
them. It would also be desirable to solve or clarify the special prob-
lems that have been noted affecting mineral development. Con-
sidering all economic and legal factors in the aggregate, however, the
system created by the Outer Continental Shelf Lands Act appears to
be a superior one for the development of minerals. With respect to
“other minerals” that are not now being developed question can be
raised whether the existing system is at fault. It does not appear that
this is the case. It appears rather that there are economic reasons and
concerns internal to the mining industry why the quite broad and
flexible powers of the Secretary of the Interior are not being used for
the development of other minerals. The system established by the
Outer Continental Shelf Lands Act does not afford a subsidy or
special incentive with respect to the development of any particular
class of minerals, but it does afford an open means of competition
for lease as to all of them.

From the standpoint of other present and potential uses of the
outer continental shelf, however, the Outer Continental Shelf Lands
Act does contain several major structural defects. It does not
authorize leases or permits other than for mineral purposes, notwith-
standing a high degree of interest and social need for them. The Act
provides no mechanism by which the various activities of agencies of
the federal government in the outer continental shelf can be co-
ordinated and regulated. Lastly, and most importantly, the Act
provides no means for assessing potential use conflicts and deter-
mining priorities among them or conditions which will ameliorate
them. The new regulations providing for discretionary public hear-
ings prior to leasing are a step forward, but they fall short of pro-
viding a vehicle which would fully recognize and provide a means to
implement national policy objectives encouraging non-mineral re-
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sources and uses of the outer continental shelf. A comprehensive
revision of the Outer Continental Shelf Lands Act is in order.

The outer continental shelf has enormous mineral resources and
there should be little doubt of the need for the encouragement of
their development. In the minds of the public and the legislatures,
today there is such doubt. It seems clear to the point of fore-
seeability that unless the petroleum industry and interested agencies
of the federal government are able to convince the public of this
need and the industry’s ability to operate in a manner compatible
with the preservation of other uses and values, its use of proven and
potential resources in areas off this country’s shores will be severely
curtailed. The petroleum industry needs to develop a sensitivity to
public interests and attitudes in this area and accommodate its opera-
tions to them.

It is not, however, a lamentable situation. Unlike the past in which
the world’s seemingly inexhaustible natural resources were regarded
as things to be used and discarded, man today is in many forums
debating and studying the many facets of his environment and the
ways in which to best live within it and develop its resources. As
unfortunate as it has been in many respects, the Union oil spill
focused national and international attention on the problem of pro-
tecting the sometimes delicate ecological balances of the marine
environment from the effects of mineral development. It possibly
served as a turning point for changing the thinking in many parts of
the country from “how can we use it?” to “how can we protect it?”
From the long range standpoint this may prove to be a gain for all of
us. Hopefully the interests and proposals which have arisen out of
this event will ultimately move us toward a more intelligent use and
development of our nation’s coastal zone and continental shelf and
their quite exhaustable resources. Hopefully, too, in the process we
may provide a benign example of environmental leadership to the
rest of the world.
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