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WACHOCKI V. BERNALILLO COUNTY SHERIFF’S
DEPARTMENT: RENEWED CHALLENGES TO THE
NEW MEXICO TORT CLAIMS ACT CAP

Alexandra Wilson*

I. INTRODUCTION

On November 24, 2009, the New Mexico Court of Appeals decided
Wachocki v. Bernalillo County Sherriff’s Department.' That case involved
the estate of a motorist who was killed in an accident caused by a speed-
ing vehicle driven by a corrections officer.? The estate brought a wrongful
death action against the corrections officer and the Bernalillo County
Sherriff’s Department.® The trial court found the sheriff’s department
thirty percent liable, but the award was capped at $400,000 pursuant to
the New Mexico Tort Claims Act’s (TCA) cap on damages against gov-
ernment tortfeasors.* The sheriff’s department appealed and the
Wachocki estate cross-appealed, challenging the constitutionality of the
cap.’ The Wachockis argued that the cap on damages violated their equal
protection and due process rights guaranteed by both the New Mexico
and Federal Constitutions.® The court first dismissed the Wachocki’s New
Mexico constitutional claims due to the requirements of the state’s inter-

* The author is a third year law student at the University of New Mexico School
of Law. She would like to ‘thank Professor David Stout and Professor Michael
Browde for their guidance and insight into this area of law. The author would also like
to thank her parents, Alan and Jan Wilson, as well as Ashley, Sam, Tyler, and Max for
their endless support throughout law school.

1. Wachocki v. Bernalillo County Sheriff’s Department, 2010-NMCA-021, 228
P.3d 504.

2. Id

3. Id

4. 1d.9 2,228 P.3d at.508; NMSA 1978, § 41-4-19 (A)(3) (1991) (amended 2007).

5. The sheriff’s department appealed the judgment of the district court holding it
thirty percent liable, and the Wachockis also cross-appealed on the trial court’s deci-
sion to deny the brother’s loss of consortium claim. Wachocki, 2010-NMCA-021, 99
1-2, 228 P.3d at 507-508.

6. Wachocki, 2010-NMCA-021, 99 35-45, 228 P.3d at.514-16. The Wachockis
also argued that the cap violated the Separation of Powers clause: the court also re-
jected this claim, which will not be discussed in this note. For a full analysis of these
claims, see id. ] 4649, 228 P.3d at 516-17.
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stitial approach.” The court then rejected the federal constitutional argu-
ments and upheld the constitutionality of the cap.® This case note will
discuss the implications of the New Mexico interstitial approach, which
allows state courts to dismiss a plaintiff’s state constitutional claims if
such claims are not properly preserved. This note will proffer that the use
of that approach may be causing New Mexico courts to side-step their
duties to interpret the New Mexico Constitution. Further, this note dem-
onstrates that New Mexico courts should consider extending protection
under state constitutional provisions versus their federal counterparts,
particularly with respect to due process and equal protection. Such an
expansion could result in favorable outcomes for tort victims challenging
the TCA cap.

This note will begin in Part II by discussing how and why the TCA
cap was enacted in New Mexico. This section will discuss the genesis of
sovereign immunity in New Mexico and how sovereign immunity was
abolished in 1975. Then, the discussion. will shift to the legislature’s re-
sponse to that abolition through the TCA. Part II will conclude with a
brief introduction of the TCA cap on damages, and the challenges it
presents for victims of government torts.

Part 111 will discuss the constitutional challenges that have been
made to the cap since its enactment. First, the background law behind
New Mexico’s adoption of the interstitial approach will be provided. The
consequences of the adoption for New Mexico jurisprudence will then be
discussed. The section will then discuss the equal protection and due pro-
cess challenges to the constitutionality of the cap. The background law on
equal protection in the New Mexico and Federal Constitutions, as well as
how the analyses of equal protection have been applied to the TCA cap,
will be provided. Next, the background law for due process analyses in
both the New Mexico.and Federal Constitutions will be provided. That
background law includes challenges to both substantive due process and
right of access to courts.

Part IV will provide the law in other states regarding limitations on
damages for tort claims against the government. This section will discuss
how other states limit damages, if at all, and will discuss the constitutional
challenges that have been made against other state laws.

Part V will be a statement of the Wachocki v. Bernalillo County
Sheriff’s Dept. case.’ The first part will discuss the facts of the case, fol-
lowed by the constitutional arguments made by the Wachockis on appeal.

7. Id q 34, 228 P.3d at 514.
8. Id. 99 35-45, 228 P.3d at 514-16.
9. Wachocki, 2010-NMCA-021.
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This section will conclude with how the court of appeals dealt with the
Wachockis’ arguments and the reasoning behind the court’s decisions.

Part VI will analyze the constitutional arguments made in the
Wachocki decision, with a heavy emphasis on equal protection analysis.
The analysis will begin with a discussion on the interstitial approach in
New Mexico and how it may have affected the outcome in the court’s
holdings. Part VI will then discuss reasons for why greater protection
under the New Mexico Constitution is warranted for equal protection
and due process claims. This section will then demonstrate that greater
protection under the New Mexico Constitution could result in more equi-
table outcomes for government tort victims. Finally, this note offers prac-
tical considerations for future challenges to the TCA cap, and will
anticipate the legislature’s response if the courts began to strike down the
constitutionality of the TCA cap.

II. HISTORY OF THE NEW MEXICO TORT CLAIMS ACT

The New Mexico TCA was created by the legislature to abolish a
series of judicially created doctrines that had been developed over time
since statehood. The following sections will discuss the history of those
doctrines and the evolution and provisions of the TCA in response to
such doctrines.

A. Sovereign Immunity in New Mexico

Until 1975, New Mexico recognized the common law principle of
sovereign immunity."® This doctrine provided that “no sovereign state can
be sued in its own courts or in any other without its consent and permis-
sion.”! Thus, any state or municipal tortfeasor acting in his or her official
capacity was protected under this doctrine. Sovereign immunity was up-
held tenaciously by courts from statehood, and not until 1941 did the leg-
islature enact laws directly addressing the doctrine.”? Those laws required
the state to purchase liability insurance for negligent operation of a motor
vehicle.” Further, such laws allowed a plaintiff to file suit against the op-
erator of the vehicle in his individual capacity, but not against the state"
and, consequently, lessened the rigid effects of sovereign immunity while
remaining in harmony with the doctrine.

10. See Hicks v. State, 88 N.M. 588, 544 P.2d 1153 (1975).

11. Dougherty v. Vidal, 37 N.M, 256, 257-58, 21 P.2d 90, 91 (1933).
12. Hicks, 88 N.M. at 589, 544 P.2d at 1154.

13. Id

14. Id
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The courts also began to shape state sovereign immunity by distin-
guishing cases in which the doctrine would apply.” In 1943, the court in
Barker v. City of Santa Fe held that a government could be held hiable for
proprietary actions; namely, those torts arising “from a nuisance created
or maintained by a municipality” or “corporate functions.”'s However,
the court recognized that when a. government performs: governmental
functions and duties, sovereign immunity principles establish that it can-
not be held liable for tortious conduct.'” The court in Barker thus adopted
a doctrine that attempted to ameliorate the harshness of sovereign immu-
nity, by distinguishing cases in which it applies, without infringing upon
the larger principles of sovereign immunity.

Eventually, the courts and the legislature determined that the sover-
eign immunity doctrine too often led to harsh results for tort victims and
could no longer be justified by public policy.”® The doctrine was abolished
by the New Mexico Supreme Court in Hicks v. State.”® Hicks involved a
wrongful death action against the State Highway Department for the neg-
ligent construction and maintenance of a narrow bridge.” The state ar-
gued that sovereign immunity could only be changed through legislative
action and the plaintiff was barred from recovery.” The court rejected
that argument, holding that the doctrine was judicially created, and thus
could be judicially amended or abolished.”> The court further held that
sovereign immunity had lost its foundation due to changing circum-
stances, and that social philosophy no longer accepted that a government
should be free of liability for its wrongdoing.® Thus, the Hicks court held
that sovereign immunity no longer served a valid purpose, and the doc-
trine was abolished entirely.?

B. The New Mexico Tort Claims Act

The TCA was the New Mexico Legislature’s response to Hicks’ abo-
lition of sovereign immunity and its attendant common law doctrines.”

15. Barker v. City of Santa Fe, 47 N.M. 85, 136 P.2d 480 (1943).

16. Id. at 85, 136 P.2d at 485,

17. Id.

18. See Hicks, 88 N.M. at 58991, 544 P.2d at 1154-56.

19. Id.

20. Id. at 588-589, 544 P.2d at 1153-54.

21. Id. at 589, 544 P.2d at 1154.

22. Id. at 590, 544 P.2d at 1155.

23. See id. at 591, 544 P.2d at 1156.

24. Id. at 592, 544 P2d at 1157.

25. NMSA 1978, §§ 41-4-1 to -29 (amended 1991); see Barker, 47 N.M. at 85, 136
P.2d at 485 (defining a doctrine that distinguished between proprietary and govern-
mental functions).
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The TCA was enacted the year after Hicks, in 1976.% The legislature rec-
ognized the “inherently unfair and inequitable results which occur in the
strict application of the doctrine of sovereign immunity,” but also ac-
knowledged that it could not leave the state subject to unlimited liabil-
ity.”” The legislature reasoned that “the area within which the government
has the power to act for the public good is almost without limit, and
therefore government should not have the duty to do everything that
might be done.”” The legislature thus reinstated sovereign immunity in
tort claims for those governmental entities and public employees acting
within the scope of duty, and abolished all common law doctrines ad-
dressing sovereign immunity.”

However, in an effort to prevent a rigid application of sovereign im-
munity, the legislature listed eight exceptions with which a government
entity or individual waived its immunity.® The first of these eight excep-
tions included the claim of wrongful death caused by a public employee
acting within the scope of duty while operating a motor vehicle.*® The
other exceptions included negligent operation and maintenance of any
building, public park, machinery, equipment or furnishings; negligent op-
eration by public employees of airports, public utilities, medical facilities;
negligence by public health providers; negligent operation and mainte-
nance of public highways and streets; and torts arising out of wrongful
acts (e.g. assault, battery, wrongful arrest, false imprisonment) committed
by law enforcement officers.”” The TCA provided additional limitations
that put greater restrictions on government tort victims than private tort
victims. Two of these limitations included were the statute of limitations
period of two years and notice of claims to be provided within ninety (90)
days for injuries and six months for deaths.®® Another major limitation

26. Supra note 25,

27. See NMSA 1978, § 41-4-2 (1953).

28. Id.

29. NMSA 1978, § 41-4-4 (amended 1977).

30. NMSA 1978, § 41-4-4 (amended 1977); see also NMSA 1978, §§ 41-4-5 to -12
(1977).

31. NMSA 1978, § 41-4-5 (1977) (providing that “immunity . . . does not apply
liability for damages resulting from bodily injury, wrongful death or property damage
caused by the negligence of public employees while acting within the scope of their
duties in the operation or maintenance of any motor vehicle, aircraft or watercraft.”).

32. For a full list of these exceptions, sece NMSA 1978, 8§ 41:4-5 to -12 (1977).

33. NMSA 1978, §§ 41-4-15, 41-4-16 (1977); see e.g. NMSA 1978, § 37-1-8 (1976)
(providing a three year statute of limitations for personal injuries caused by private
entities).
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was the limit on recoverable damages that could be awarded to govern-
ment tort victims, namely, the TCA cap.*

C. TCA Cap

Originally, the TCA created a cap, which provided maximum habil-
ity of $300,000 “to any person for any number of claims arising out of a
single occurrence for all damage other than property damage” or
$500,000 “for all claims arising out of a single occurrence.” In 1991, the
cap was amended and maximum liability was increased to $400,000 and
$750,000, respectively.*

Many government tort victims have been concerned with the consti-
tutionality of the TCA cap. Such plaintiffs have challenged the cap under
both the New Mexico and Federal Constitutions. Most of those constitu-
tional arguments have been premised on violations of equal protection
rights, substantive due process rights, and a right of access to courts.

III. CONSTITUTIONAL CHALLENGES AND THE TCA CAP

New Mexico has adopted what is named the “interstitial approach”
when parties assert constitutional challenges under the State and Federal
Constitutions. The interstitial approach, as further explained below, is a
tool used by courts to dismiss state constitutional claims and continue its
analysis using federal mechanisms. Most constitutional challenges made
to the TCA cap have been equal protection and due process claims. The
following sections will discuss the evolution of the interstitial approach
and the history of the constitutional challenges against the TCA cap.

A. Interstitial Approach

The New Mexico Constitution and the U.S. Constitution both pro-
vide parallel provisions for equal protection rights and due process.” The
due process clause protects the right of access to courts, as well as sub-
stantive due process rights.®® The language in both provisions is almost

34. NMSA 1978, § 41-4-19 (amended 1991).

35. Id.

36. NMSA 1978, § 41-4-19 (amended 2007).

37. Compare N.M. Consr. art. I1, § 18 (“nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.”) with U.S. Const. amend. XIV (“No
person shall be deprived of life, liberty or property without due process of law; nor
shall any person be denied equal protection of the laws.”).

38. Jiron v. Mahlab, 99 N.M. 425, 425, 659 P.2d 311, 312 (1983); Madrid v. St.
Joseph Hosp., 1996-NMSC-064, § 25, 928 P.2d 250.
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identical.®® However, even when the language is identical, state courts
may nonetheless interpret state provisions to afford greater protection to
their federal counterparts.®

In State v. Gomez, the court adopted the interstitial approach for
circumstances when both state and federal constitutional challenges are
raised to address the same right.*" This approach requires the court to
first determine whether the right being asserted is protected under the
Federal Constitution.” If so, the state constitutional claim need not be
reached.” “A state court . . . may diverge from federal for three reasons:
a flawed federal analysis, structural differences between state and federal
government, or distinctive state characteristics.”* When a litigant asserts
a claim under a provision in the New Mexico Constitution that is parallel
or analogous to the U.S. Constitution, the requirements for preserving
that claim on appeal depend on current state precedent which analyzes
that state constitutional provision.” If current precedent construes the
state provision as providing greater protection than its federal equivalent,
the New Mexico constitutional claim may be preserved.” However, if no
such precedent exists, the party must assert greater protection under the
state constitution and reasons to diverge from federal precedent at the
trial court level.¥

The Gomez court adopted the interstitial approach in rejection of
the primacy and lock-step approaches. Under the primacy approach, if
the rights are protected under the state Constitution, the court will not
look to federal law.* The court rejected this approach because “[w]hen
federal protections are extensive and well-articulated, state court deci-
sion-making that eschews consideration of . . . federal doctrine not only
will often be an inefficient route, but also will lack the cogency . ..."*
Under the lock-step method, the New Mexico courts followed only fed-
eral precedent when there were parallel provisions involved, and did not
interpret the state provision independently.*® That approach was rejected

39. See supra note 37.

40. City of Farmington v. Fawcett, 114 N.M. 537, 544-45, 843 P.2d 839, 846-47
(Ct. App. 1992).

41. State v. Gomez, 1997-NMSC-006, § 20, 932 P.2d 1.

42. Id. 919,932 P.2d at 7.

43. Id. § 20, 932 P.2d at 7.

44. Id. 919,932 P.2d at 7.

45. Id. 4 22,932 P.2d at 8.

46. Id.

47. Id. § 23,932 P.2d at 8.

48. Id 418,932 P2d at 7.

49. Id. 4 21,932 P.2d at 7.

50. Id. 99 16-17, 932 P.2d at 6.
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because the court recognized the state constitution has the power to offer
greater protection than its federal counterpart, and cited recent New
Mexico decisions that had extended protection under the New Mexico
Constitution.”! Thus, the court determined that the interstitial approach
would allow for independent constitutional interpretation, but also al-
lowing the federal precedent to provide well-developed guidance in areas
where the state constitution does not afford greater protection.”

Since Gomez, New Mexico courts have used the interstitial ap-
proach to afford greater protection to individuals under state constitu-
tional provisions than the federal counterparts. Some areas in which the
courts have extended state protection in criminal cases include habeus
corpus relief, double jeopardy, and unreasonable search and seizures.” A
civil case in which protection was extended was New Mexico Right to
Choose/NARAL v. Johnson.* NARAL was an equal protection challenge
to a law that limited funding of abortions for Medicaid-eligible women.*
The court used the interstitial approach, and held that the New Mexico
Constitution contained an Equal Rights Amendment that the Federal
Constitution had not adopted.® The court also determined that New
Mexico’s values included a desire to equalize gender, which allowed the
court to diverge from federal precedent under the interstitial approach.”
Thus, the court applied a higher level of scrutiny than its federal counter-
part, and struck down the law.*®

In another civil case, Breen v. Carlsbad Municipal Schools, the New
Mexico Supreme Court did not use the interstitial approach, but nonethe-
less held that the Equal Protection Clause of the New Mexico Constitu-
tion affords rights and protections independent of its federal analog.”
Although the court analyzed the issue under the New Mexico Constitu-
tion, it looked to federal precedent as persuasive and applied federal
modes of equal protection analysis.*® Breen involved an equal protection
challenge to a statute that limited worker’s compensation to 100 weeks of

51. Id. § 17, 932 P.2d at 6-7.

52. Id. 99 17-21,932 P.2d at 7.

53. See, e.g., Montoya v. Ulibarri, 2007-NMSC-035, 163 P.3d 476; State v. Nunez,
2000-NMSC-013, 2 P.3d 264; State v. Granville, 2006-NMCA-098, 142 P.3d 933.

54. New Mexico Right to Choose/NARAL v. Johnson, 1999-NMSC-005, 99
29-30, 975 P.2d 841, 851.

55. 1d. § 1, 975 P.2d at 844.

56. Id. 99 28-30, 975 P.2d at 851.

57. Id. § 31, 975 P.2d at 852.

58. Id. § 37, 975 P.2d at 854.

59. Breen v. Carlsbad Municipal Schools, 2005-NMSC-028, { 14, 120 P.3d 413,
418.

60. Id.
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payment to employees that developed mental disabilities caused by work-
related injuries, but awarded up to 700 weeks to those with physical disa-
bilities.* Justice Maes determined that mentally disabled people consti-
tuted a sensitive class, which deserved greater protection and a
heightened level of scrutiny under New Mexico’s Equal Protection
Clause.” The statute was struck down as unconstitutional for the state’s
failure to demonstrate that it was substantially related to an important
state interest.”

Conversely, other courts have been reluctant to diverge from fed-
eral precedent under the interstitial approach. The court in ACLU of NM
v. City of Albuquerque held that the mere possibility that a state provi-
sion may be independent of a federal provision is not sufficient to diverge
from federal precedent.* ACLU involved a claim against the constitu-
tionality of the city’s sex offender alert program.® The court stated that
the burden to provide reasons for divergence is on the party asserting
state constitutional claims, absent established precedent that provides
whether or not the New Mexico Constitution affords greater protection
in a given area.” The party asserting state constitutional claims on a city
ordinance in that case had not met this burden.” Thus, the court held that
its analysis of substantive due process and equal protection would be lim-
ited to federal constitutional provisions.®

New Mexico courts since State v. Gomez have not yet indicated that
the New Mexico Constitution affords greater protection than does the
Federal Constitution in TCA cap cases. Some New Mexico cases that dis-
cuss the TCA cap have merged the state and federal analyses, implying
that one does not afford greater protection than the other.® Others have
used the interstitial approach to apply the U.S. Constitution alone.”
Nonetheless, New Mexico precedent indicates that the mode of analysis
of the TCA cap under New Mexico Equal Protection and Due Process
Clause remains identical to the analysis applied to federal equal protec-
tion and due process challenges.

61. Id. § 1, 120 P.3d at 415.

62. Id. § 28, 120 P.3d at 422-23.

63. Id. { 50, 120 P.3d at 427.

64. ACLU of NM v. City of Albuquerque, 2006-NMCA-078, q 18, 137 P.3d 1215,
1223--24.

65. ACLU of NM, 2006-NMCA-078.

66. Id. q 18, 137 P.3d at 1223-24.

67. Id

68. Id.

69. See, e.g., Trujillo v. City of Albuquerque (Trujillo TID), 1998-NMSC-031, 965
P.2d 305.

70. See, e.g., ACLU of NM, 2006-NMCA-078, { 18, 137 P.3d at 1223-24.
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B. Equal Protection Challenges

Both the State and Federal Constitutions guarantee equal protec-
tion of the law.”" The Equal Protection Clauses guarantee that individuals
in similar situations will be treated the same, and “prohibit the govern-
ment from creating statutory classifications that are unreasonable, unre-
lated to a legitimate statutory purpose, or are not based on real
differences.””

The first step in an equal protection analysis is to determine whether
a statute requires a group of people be treated differently than others
who are similarly situated.” If this type of discrimination exists, the next
step is to determine the level of scrutiny that should be applied.” Differ-
ent levels of scrutiny are applied depending on the right being asserted or
status of the group of people affected by legislation.” The level of scru-
tiny will also affect which party has the burden of proof.”

The first level of scrutiny is rational basis.” “Rational basis review
applies to general social and economic legislation that does not affect a
fundamental or important constitutional right or a suspect or sensitive
class.”™ This standard of review is most deferential to the legislature and
shifts the burden of proof on the party challenging the law.”

Strict scrutiny, conversely, shifts the burden on the person defending
the constitutionality of a law.*® This level of scrutiny is applied when there
is a fundamental right involved or a suspect classification, such as race.™
The burden is to prove that the discrimination or classification is narrowly
tailored to achieve a compelling state interest.®

The final level of scrutiny is between strict scrutiny and rational ba-
sis.¥® Intermediate scrutiny requires the party defending the legislation to
prove the law is substantially related to a state interest.* “The existence
of less restrictive alternatives is material to the determination of whether

71. See U.S. Const. amend. XIV; N.M. Consr. art. 11, § 18.

72. Breen, 2005-NMSC-028, 7, 120 P.3d at 416-17 (citation omitted).

73. Id. § 8, 120 P.3d at 8.

74, Id.

75. Id. 9 8, 120 P.3d at 417.

76. Id.

77. Id. 4 11, 120 P.3d at 418.

78. Id.

79. Id

80. Id. § 12, 120 P.3d at 418.

81. Breen, 2005-NMSC-028; see also Trujillo 11, 1998-NMSC-031, § 16, 965 P.2d at
310.

82. ACLU of N.M, 2006-NMCA-078, § 19, 137 P.3d at 1223-24.

83. Breen, 2005-NMSC-028, 13, 120 P.3d at 418.

84. Id
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the classification substantially furthers an important governmental inter-
est.”® This level should be applied when there is an important right in-
volved, or when the interest involves a sensitive class.%

The constitutionality of the TCA cap was challenged in Trujillo v.
City of Albuquerque (Trujillo I) on equal protection and the right of ac-
cess to courts grounds.”” The plaintiff in Trujillo I obtained a personal
injury judgment against the city for $547,905, but his damages were
capped at $300,000 in accordance with the TCA provisions.®® The New
Mexico Supreme Court first determined which level of scrutiny should
apply under the equal protection claim, finding that previous cases had
not determined the appropriate level of scrutiny for damage caps for fu-
ture cases.” The court based much of its reasoning on Richardson v. Car-
negie Library Restaurant. Interestingly, Richardson involved a dram shop
damage cap that applied to private business entities, while the TCA cap
applied to all governmental entities in New Mexico.” Richardson held the
cap invalid under heightened scrutiny.” The court in Trujillo I followed
the same reasoning, despite the extraordinary difference between public
and private caps, when it held that the level of scrutiny for the TCA cap
required more than rational basis review.” It reasoned that heightened
scrutiny rested on the importance of the right to recovery for tortious
injury and on the importance of the “possibility that the rights of particu-
lar classes of tort victims will be sacrificed to social expediency in the
legislative process.”” The legislature would need to consider the substan-
tial individual interest in the right to recovery in its decision to limit such
recoveries for tort claims against the government.” Thus, rational basis
was not appropriate given the importance of the rights asserted.

85. Trujillo v. City of Albuquerque (“Trujillo I”), 110 N.M. 621, 630, 798 P.2d 571,
580 (1990), overruled on other grounds by Trujillo 11, 1998-NMSC-031.

86. ACLU of N.M., 2006-NMCA-078, q 19.

87. Trujillo I, 110 N.M. 621, 798 P.2d 571.

88. Id. at 622, 798 P.2d at 572.

89. Id. at 622-23, 798 P.2d at 572-73; see also Richardson v. Carnegie Library
Restaurant, 107 N.M. 688, 69298, 763 P.2d 1153, 1157-63 (1988) (declining to decide
whether strict scrutiny or intermediate scrutiny should be applied in the future be-
cause the damage cap in the dram shop act was constitutionally invalid under the
intermediate standard, and thus also under the strict scrutiny standard).

90. Trujillo I, 110 N.M. at 622-26, 798 P.2d at 57276 (emphasis added); Richard-
son, 107 N.M. at 692-98, 763 P.2d at 1157-63 (emphasis added).

91. Trujillo I, 110 'N.M. at 622-26, 798 P.2d at 572-76; Richardson, 107 N.M. at
692-99, 763 P.2d at 1157-64.

92. Trujillo 1, 110 NM. at 625, 798 P.2d at 574.

93. Id

94. Id.
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The court determined the level of scrutiny based solely on the na-
ture of the individual interest and the legislative classification, excluding
the importance of preserving the governmental treasury from its analy-
sis.” Tort victims were not defined as a “suspect class,” as required by
strict scrutiny review, and thus the court determined strict scrutiny was
not appropriate.”® “A tort victim’s interest in full recovery of damages
calls instead for a form of scrutiny somewhere between the largely tooth-
less invocation of minimum rationality and the nearly fatal invocation of
strict scrutiny.”” Thus, the court held an intermediate level of scrutiny
was appropriate, and the TCA cap must be substantially related to the
governmental interest with the least restrictive means.”® However, the
court did not reach the question of whether or not the cap was constitu-
tional under this level, due to a lack of factual development.” Conse-
quently, the court remanded to the trial court for development of factual
findings consistent with the intermediate scrutiny test.'®

Trujillo I returned to the supreme court.in 1994, consolidated with
another TCA case, the Rogers v. City of Albuquerque case.”” Rogers in-
volved a six-year-old girl who was paralyzed in a car accident caused by
an off-duty Albuquerque police officer driving a patrol car.'” The girl
sustained permanent and irreversible injuries that caused her to lose the
capacity to control virtually every physiological function, and rendered
her unable to move herself, unable to control bowel functions, and unable
to communicate.'® Although the girl later died, had she survived she
would have remained in constant custodial care for the remainder of her
life."™ The court entered a judgment against the City and awarded the
girl’s conservator $6,017,500. The TCA cap limited the recoverable

95. Id. at 628, 798 P.2d at 578.

96. Id.

97. Id.; see also Richardson, 107 N.M. at 697, 763 P.2d at 1162.
98. Trujillo 1, 110 N.M. at.628-29, 798 P.2d at 578-79.

99. Id. at 630, 798 P.2d at 580.

100. Id. at 631-32, 798 P.2d at 581-82.

101. Trujillo v. City of Albuquerque, 119-N.M. 602, 893 P.2d 1006 (1995).

102. Trujillo v. City of Albuquerque, No. 18-296 & 19-118, slip op. at 4 (N.M. Sept.
6, 1994).

103. Appellee’s Answer Brief at 2-3, Rogers v. City of Albuquerque, No. 10-437
(Ct. App.). The girl died on the first day of the evidentiary hearing, in September
1991. Rogers v. City of Albuquerque, No. 19-118 at 4, n.7.

104. Appellee’s Answer Brief at 3, Rogers v. City of Albuquerque, No. 10-437 (Ct.

App).
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amount to $300,000, a difference of more than $5,700,000.' Rogers ap-
pealed, attacking the constitutionality of the TCA cap.!®

The court issued an opinion on the consolidated appeals in Septem-
ber, 1994, but later withdrew that opinion and remanded the case for fur-
ther review.'” The withdrawn opinion stated that, under the intermediate
standard, the TCA cap served a substantially related purpose to the gov-
ernmental interest of protecting the public treasury.'® The court, how-
ever, found that the trial court had improperly excluded evidence, thus
withdrawing the initial opinion, and again remanded for further eviden-
tiary hearing.'” The Trujillo I case reached the New Mexico Supreme
Court again in 1998, and became “Trujillo 1”1

In Trujillo I, the parties presented evidence consistent with the in-
termediate standard articulated in Trujillo 1! Based on those circum-
stances and principles of fairness, the court decided that it would conduct
its constitutional analysis under intermediate scrutiny.'” However, the
court did not agree with the standard after all, and held that all future
equal protection challenges to the TCA cap would require rational basis
review.!3

The court held that rational basis review was appropriate under
both State and Federal Constitutions."™ First, the individual interests at
stake were economic or financial in nature, and it was not persuaded that
the interests were so great as to require a heightened level of scrutiny.'
Additionally, the court reasoned that “the mere existence of classification
does not justify ... overturning the action of the elected legislature on
equal protection grounds.”""® Third, federal caselaw and a majority of the
sister states at that time used rational basis standards for constitutional

105. Trujillo, No. 18-296 & 19-118, slip op. at 4.

106. Id.

107. Trujillo, 119 N.M. at 603, 893 P.2d at 1007.

108. Trujillo, No. 18-296 & 19-118, slip op. at 31.

109. Trujillo, 119 N.M. at 603, 893 P.2d at 1007.

110. Trujillo v. City of Albuquerque (Trujillo 1I), 1998-NMSC-031, 965 P.2d 305.
Although Trujillo II should realistically be named “Trujillo II1,” the Wachocki court
refers ‘to the final Trujillo-appeal as “Trujillo H,” and so will this note to avoid
confusion.

111, Trujillo 11, 1998-NMSC-031, q 3, 965 P.2d at 308.

112. Id.

113. Justice Baca was the only Supreme Court Justice that heard both Trujillo cases
and, in fact, wrote the opinion in Trujillo I1. Interestingly, he concurred in Trujillo 1,
but then overruled his own concurrence in his opinion in Trujillo II. Id.

114. Id. § 26, 965 P.2d at 313.

115. Id.

116. Id. § 28, 965 P.2d at 313,



636 NEW MEXICO LAW REVIEW [Vol. 42

challenges to caps on damages.'”” Finally, the court reasoned that the ra-
tional basis inquiry was not “largely toothless,” citing U.S. Supreme
Court cases that-had struck down legislation. on .the rational basis stan-
dard."® Thus, the rational basis standard was adopted for equal protection
challenges to the TCA cap and Trujillo I was overturned.'”

The court, however, continued its analysis in-that specific case under
intermediate scrutiny for the equitable reasons previously mentioned.'”
Under this standard, the court upheld the district court’s analysis under
intermediate scrutiny, and found that the defendant failed to meet its
burden in showing the cap was substantially related to an important gov-
ernmental interest.'*!

Consequently, the rational basis standard has been applied to all
subsequent equal protection challenges to the TCA cap. Trujillo II, how-
ever, did not provide guidance as to whether or not the cap would be
constitutionally valid under the appropriate rational basis review. Never-
theless, Trujillo II has been the only decision in New Mexico that has
reviewed a full, factually developed record under intermediate review,
and indicated that the TCA cap failed under that standard, given those
set of facts.'”” The city was required to pay the full judgment.’”

C. Substantive Due Process Challenges

The Due Process Clause states that “[n]o person shall be deprived of
life, liberty or property without due process of law.”" The clause in-
volves substantive due process, which “protects individuals from arbitrary
and discriminatory laws, requiring that every law further a proper legisla-
tive purpose.”® The rights asserted under substantive due process must
be so fundamental that “neither liberty nor justice would exist if they
were sacrificed.”'® This analysis is slightly different than that for equal
protection. Equal protection issues arise when some individuals are statu-

117. Id. § 29, 965 P.2d at 313.

118. Id. 19 30-39, 965 P.2d at 314-15. The court also determined.that-the procedu-
ral realities warrant an overruling of intermediate scrutiny standard, when it caused
many inefficiencies in the court system since the case had been remanded to many
evidentiary hearings, and created a substantial financial burden on the parties and the
courts. Id.

119. Id. § 30, 965 P.2d at 314.

120. Id. § 42-43, 965 P.2d at 316-17.

121. Id. § 43, 965 P.2d at 317.

122, Id.

123. Id.

124. See U.S. Const. amend. XIV; N.M. Consr. art. II, § 18.

125. Madrid v. St. Joseph Hosp., 1996-NMSC-064, § 25, 928 P.2d 250, 260.

126. ACLU of NM, 2006-NMCA-078, § 16, 137 P.3d 1215, 1223.
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torily entitled to a right while others are not, whereas substantive due
process violations deny an asserted right to all individuals.'” Despite the
differences between equal protection and substantive due process rights,
“substantive due process attacks implicitly and necessarily includes an
equal protection attack.”'® Thus, the determination of the level of protec-
tion required for the right asserted in an equal protection analysis will
implicitly determine whether or not the right is protected under substan-
tive due process.

New Mexico precedent has not held that the right to full recovery
against a government tortfeasor is “fundamental.” In Trujillo I, the court
described the right as “important” and a “substantial individual interest,”
but not fundamental, or else strict scrutiny would have applied in place of
intermediate for the equal protection analysis.'” However, in Marrujo v.
New Mexico State Highway Transp. Dept., the court implied that, since
the right to full recovery fell under intermediate scrutiny at the time, the
right was protected by substantive due process.”* The constitutional chal-
lenge in that case was over a notice of claim statute under the TCA, and
the court determined that rational basis review was appropriate.”™ The
TCA cap was distinguished in that case, since it barred full recovery for
all victims of government torts, whereas the notice of claim did not bar
full recovery, but provided the circumstances in which a person could
seek recovery.”? The notice of claim was not considered a substantive due
process right and was subject to rational basis review, and was held dis-
tinct from the right found under the TCA cap.'®

Regardless of whether or not the New Mexico Supreme Court in-
tended to represent that the right to full recovery is protected by substan-
tive due process, the ruling in Trujillo II indicated that it was not a
fundamental or constitutional right."* Since rational basis review did not
apply to fundamental or constitutional rights, the right to full recovery
did not rise to the level of importance to warrant protection from sub-
stantive due process.”” Additionally, the U.S. Supreme Court’s opinion in
Washington v. Glucksberg has extended protection to a very narrow set

127. Id

128. Id. (citations omitted).

129. Trujillo I, 110 N.M. at 627-28, 798 P.2d at 577-578.

130. Marrujo v. New Mexico State Highway Transp. Dept., 118 N.M. 753, 758, 887
P.2d 747, 752 (1994).

131. Id. at 758, 887 P.2d at 752.

132, 1d.

133. 1d.

134. Tryjillo 11, 1998-NMSC-031, ] 26, 956 P.2d at 313,

135. Id. § 26. See also N.M. Const. art. 11, § 18.
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of rights under substantive due process,”*® and New Mexico precedent has
never asserted that the right to full recovery falls within one of those
rights.'”

Thus, the law is not clear on whether intermediate scrutiny implicitly
creates a substantive due process right under the TCA cap. However,
caselaw provides that as long as the rational basis standard is applied to
equal protection claims, the right to full recovery will not receive substan-
tive due process protection.

D. Challenges Under the Right of Access to Courts

The New Mexico Supreme Court has held that the right of access to
courts is implied in the general principle of equal protection and the due
process clauses.”®® In Richardson, the court addressed the constitutional
claims against a cap on damages in dram shop liability."” The court held
that a tort victim’s interest in full recovery was protected through implica-
tion under the right of access to courts." Trujillo I adopted Richardson’s
holding, despite the private nature of the cap, in its decision to raise the
level of scrutiny for the TCA cap.'"!

However, Trujillo 11 overruled Trujillo I, holding that the right of
access to courts was not violated by the TCA cap.'*? The court in Trujillo
IT addressed. Richardson’s reasoning that the right of access to courts was
synonymous with right to full recovery.'® Trujillo II rejected Trujillo I's
adoption of that reasoning, stating Trujillo I had failed to demonstrate
how the reasoning for a private cap was the same for a public cap." Tru-
jillo II held the right of access to courts did not include the right to unlim-
ited liability from the state.'*® The court reasoned that the plaintiffs were
not denied the ability to have access to resolve legal claims."® “The fact
that a plaintiff is denied an adequate remedy when suing the state does
not constitute a violation of one’s right to court access.”*’ Consequently,

136. Washington v. Glucksberg, 521 U.S. 702, 720 (1997) (right to marry, have chil-
dren, marital privacy, to use contraception . .. ).

137. Wachocki, 2010-NMCA-021, § 36, 228 P.3d at 514.

138. Richardson, 107 N.M. 688, 692, 763 P.2d 1153, 1157.

139. Id. at 690, 763 P.2d at 1155.

140. Id. at 692-99, 763 P.2d at 1157-64.

141. Trujillo I, 110 N.M. at 624-625, 798 P.2d at 574-575.

142. Trujillo 11, 1998-NMSC-031, 4§ 20-25, 965 P.2d at 311-12.

143. Id. § 23, 965 P.2d at 311-12.

144, Id 9 25 965 P.2d at 312-13.

145. Id. § 22, 965 P.2d at 311 (emphasis added).

146. Id. 1 21, 965 P.2d at 311.

147. Id.
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the right of access to courts was not violated and did not include the right
to unlimited government tort liability.'*

IV. DAMAGE CAPS IN GOVERNMENTAL TORTS: OTHER
STATES AND FEDERAL

Every state outside of New Mexico has either abolished or substan-
tially abridged sovereign immunity for governments.'”” Many other juris-
dictions have some type of limitation for recoverable damages against
government tortfeasors.'”® However, there are twelve states that do not
have caps comparable to New Mexico."' For example, Alaska, Connecti-
cut, and Hawaii do not have caps for damages.'” California and West
Virginia uncapped compensatory damages, while Maine capped loss of
consortium and punitive damages rather than actual damages."> There
are seven jurisdictions that have caps with higher recovery amounts than
New Mexico’s."* For example, Georgia has a cap of $1 million per indi-
vidual and $3 million per occurrence.'”® However, there are other states
that have substantially less amounts for caps, including Virginia, which
has a $100,000 cap for causes of action against the government.'* When
the Virginia Tech shootings occurred in 2007, leaving thirty-two people

148. Id. q 23, 965 P.2d at 311.

149. Restatement (Second) of Torts § 895B (1979); 43 A.L.R.4th 19 (Originally
published in 1986).

150. Id.

151. See ALaska STAT. §§ 09.50.250 et seq. (2008); Ariz. Rev. Stat. §§ 12-820.01
et seq. (2010); CAL. Govt. ConE ANN. §§ 815 et seq. (West 2008); Conn. GEN. STAT.
§% 4-141 et seq. (West 2011); D.C. Cobe §§ 12-309 et seq. (2004); Haw. REv. StAT.
§8 662-1 ef seq. (West 1988); K. REv. STAT. ANN. §§ 65.2002 ef seq. (West 1988); ME.
REv. STAT. ANN. tit. 14 §§ 8101 et seq. (2003); MicH. Comp. Laws. SErv. §§ 691.1401
et seq. (LexisNexis 2001); N.Y. Cr. CL. Acr §§ 8 et seq. (Consol. 2011); Wask. REv.
Cobk § 4.92.090 (West 2006); W. Va. Cope ANN. § 29-12A-7 (LexisNexis 2011).

152. ALAska STAT. §§ 09.50.250 et seq. (2008); CONN. GEN. STAT. §§ 4-141 ef seq.
(West 2011); Haw. REv. STAT. §§ 662-1 et seq. (West 1988).

153. Car. Govt. Cope ANN. §§ 810 ef seq. (West 2008); W. VA. Cobe ANN. § 29-
12A-7 (LexisNexis 2011); ME. Rev. STAT. ANN. tit. 14 §§ 8101 er seq. (2003).

154. See Ga. Copr ANN. § 50-21-29 (2011) ($1 million per individual, $3 million
per occurrence); INp. Cope ANN. § 34-13-3-4 (West 2003) ($700,000 per individual, $5
million per occurrence); MonT. Cope ANN. § 2-9-108 (West 1986) ($750,000 per indi-
vidual, $1.5 miltion per occurrence); NEB. REvV. STAT, ANN. §13-926 (West 1996) ($1
million per individual, $5 million per occurrence); N.H. REv. STAT. ANN. § 541-B:14
(2007) ($475,000 per individual, $3,750,000 per occurrence); N.C. GEN. StaT. § 143-
299.2 (2011) ($1 million per individual, per occurrence); Uran Cope AnN. § 63G-7-
604 (LexisNexis 2011) ($2 million per individual, per occurrence).

155. Ga. Cope AnN. § 50-21-29 (2011).

156. Va. Cope AnN. § 8.01-195.3 (West).
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dead, parents of one of the victims had their judgment against Virginia
Tech capped from a $4 million dollar jury award to a mere $100,000, a
3,900,000 difference.'”’

A recent example of the extreme disproportion between caps and
damage caused by governmental negligence arose from the wildfire that
occurred in Colorado in March, 2012.'® State workers conducted a con-
trolled burn that raged out of control, leaving at least twenty-seven
homes demolished and two people dead.'”” Despite the enormous amount
of damage caused by a prescribed burn authorized and conducted by
state officials, the numerous victims are left to divide a mere $600,000, as
provided by Colorado law.'®

If a cap is challenged, most jurisdictions uphold the constitutionality
of the cap.’! Equal protection arguments are always analyzed under ra-
tional basis scrutiny, following the reasoning that restrictions on damages
involve an “economic right.”'®> Federal cases also employ rational basis
scrutiny when analyzing limits placed on recoverable damages.'® How-
ever, the Montana Supreme Court once held that limiting recoverable

157. Steve Szkotak, State Weighs Appeal in Virginia Tech Negligence Verdict for
Delayed Response to ‘07 Shootings, STARTRIBUNE, March 15, 2012, at 1, available at
http://www.startribune.com/142607796.html.

158. Conifer, Colorado Holds Back On Prescribed Burns After Deadly Wildfire,
U.S. NEw oN MSNBC.com, March 28, 2012, available at http://asnews.msnbc.msn.
com/_news/2012/03/28/10908316-colorado-holds-back-on-prescribed-burns-after-
deadly-wildfire.

159. Id. This tragedy is strikingly similar to the Cerro Grande fire, which began as a
prescribed fire and burned through Los Alamos, New. Mexico, in 2000. The extent of
the damage was estimated at $1 billion; if it had not been for a federal grant to com-
pensate the victims, damages would have been capped subject to the TCA rule at
$700,000. See Bill Gabert, Cerro Grande Fire; 10 Years Ago Today, WiLDFRIRE TODAY,
May 10, 2010, available at http://wildfiretoday.com/2010/05/10/cerro-grande-fire-10-
years-ago-today; Linda M. Calbom,Weaknesses Exist in the Cerro Grande Fire Assis-
tance Claim Validation . Process (2001), available at http://www.gao.gov/new.items/
d01848.pdf.

160. CorLo. Rev. STaT. AnN. § 24-10-114 (West) (2012) (limiting damages for
$600,000 per occurrence and not more than $150,000 per person).

161. See, e.g., Stanhope v. Brown County, 280 N.W.2d 711 (Wis. 1979) (holding
that limiting liability of governmental tortfeasors and limiting recovery of victims of
governmental tortfeasors to $25,000 did not deny equal protection); Cauley v. City of
Jacksonville, 403 So. 2d 379 (Fla. 1981) (holding that statutory limit to amount of
money damages recoverable in tort against municipality furthers equal protection of
the law under federal and state constitutions). See also 43 A.L.R.4th 19 (Originally
published in 1986).

162. See 43 A.L.R.4th 19 (Originally published in 1986). See also 18 McQuillin
Mun. Corp. § 53.03 (3d ed.).

163. See Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59 (1978).
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damages against the government affected a fundamental right under the
Montana Constitution, and thus applied strict scrutiny.'® The legislature’s
limit on damage in that case failed, but the holding was later overturned
and the level of scrutiny returned to rational basis.'®

Challenges under due process or right of access to courts also fail
based on the reasoning that the restrictions do not impair a fundamental
right and unlimited recovery is synonymous with right of access to
courts.'® The overall view of most jurisdictions appears to be that restric-
tions on recoverable damages provides for effective risk management,
while also providing victims of government torts with some relief.'s’

Some jurisdictions, however, require the legislature continually to
review the financial status of the state, and to adjust the limit on damages
to ensure the cap remains pegged to the fiscal stability of the state.!® In
Utah, the legislature requires a risk manager to calculate the appropriate
increase or decrease in the limit on damages every even numbered year,
based on the consumer price index for that year.'® Thus, Utah’s legisla-
ture provides transparency in its calculation of the cap, and continually
amends the limit on damages.

V. WACHOCKI V. BERNALILLO COUNTY
SHERRIFF’'S DEPARTMENT

The New Mexico Court of Appeals filed the decision in Wachocki v.
Bernalillo County Sheriff’'s Dept. on November 24, 2009. The court based
much of its ruling on New Mexico precedent and well-settled principles of
caselaw. The following sections will discuss the facts of the case and the
reasoning of the court that led to the holding on the constitutional chal-
lenges to the TCA cap.

A. Statement of Facts

On August 21, 2004, a collision occurred west of Albuquerque, New
Mexico, at the intersection of Shelly Road and Speedway Boulevard.!”
Shelley Road is a narrow, two-lane road that runs north-south and makes
a T-intersection with Speedway Boulevard, which is located on the far

164. White v. State, 661 P.2d 1272, 1275 (1983), overruled by Meech v. Hillhaven
W, Inc.,, 776 P.2d 488 (1989).

165. Meech, 776 P.2d at 491.

166. 43 A.L.R. 4th 19 (Originally published in 1986).

167. Id.

168. See U.C.A. 1953 § 63G-7-604(3), (4).

169. U.C.A. 1953 § 63G-7-604(4)(a).

170. Wachocki, 2010-NMCA-021, § 4, 228 P.3d at 508.
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West Mesa, south of 1-40."" The Bernalillo County Sherriff’s Department
(BCSD) is in charge of patrolling both Shelley Road and Speedway
Boulevard.

Before 2003, Shelley Road provided access to the Albuquerque
Solid Waste Management Department (SWMD) and the Sandia Motor
Speedway (SMS).'? SWMD had reported to the BCSD on multiple occa-
sions prior to the accident that there was a major traffic problem on Shel-
ley Road, including excessive speeding and motorist failure to follow
traffic signals.'” BCSD responded by conducting “traffic specials” and
training SWMD officials to use radar guns to monitor the speed of vehi-
cles so that SWMD could regulate traffic.””*

In 2003, the Metropolitan Detention Center (MDC) opened and
traffic increased substantially on Shelley Road.'™ Around seventy-five to
one-hundred employees at MDC and other members of the general pub-
lic began using Shelley Road to get to and from MDC." In the time
between the opening of MDC and Jason Wachocki’s death, BSCD re-
ceived numerous complaints about traffic violations and requests that
BSCD enforce the traffic laws along Shelley Road.'”

On the night of the fatal collision, Jason was leaving SMS where he
worked as a fire and safety crew employee.'” He traveled east on Speed-
way and arrived at around 11:00 p.m. at the intersection with Shelley
Road, where he came to a complete stop.” A corrections officer from
MDC, Willie Hiley, was leaving his shift and traveling along Shelley road
as he approached the intersection approximately the same time as Ja-
son.'® Officer Hiley turned his vehicles headlights off before reaching the
intersection, evidently to determine if other vehicles were on the road.'®
Jason proceeded through the intersection, unable to see Officer Hiley’s

171. Id. See also Plaintiff’s. First Amended Complaint § 20, Wachocki, 2010-
NMCA-021.

172. The Albuquerque Solid Waste Management Department is a landfill and the
Sandia Motor Speedway is an asphalt racetrack. Wachocki, 2010-NMCA-021, 19 4.7,
228 P.3d at 508; Plaintiff’s First Amended Complaint { 21, Wachocki, 2010-NMCA.-
021.

173. Wachocki, 2010-NMCA-021, { 6, 228 P.3d at 508.

174. Id.

175. 1d. 4 7, 228 P.3d at 508.

176. Id.

177. Id. § 8, 228 P.3d at 508-509.

178. Id. § 5, 228 P.3d at 508.

179. Id.

180. Id.

181. Id
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vehicle approaching at high speed without headlights.'® Officer Hiley ran
the stop sign, driving at a speed of seventy-five miles per hour in a forty-
five mile per hour zone, and hit Jason’s vehicle.'® Jason was killed imme-
diately upon impact.’®

B. Trial Court

Jason’s parents and adult brother brought a wrongful death action
against BCSD, and the trial court held in favor of the plaintiffs.'" The
district court concluded that BCSD had failed to respond adequately to
the requests that traffic be better controlled on the road, and it knew that
its failure to correct the problem could result in a serious accident.'® The
total compensatory damages were set at $3,707,563.82 and BCSD’s com-
parative fault amount was $1,112,269.15." However, pursuant to TCA
cap'® the comparative fault portion was capped at $400,000, leaving ap-
proximately $712,000 of the judgment unrecoverable by the Wachockis.’®

C. Claims on Appeal

BSCD appealed on four claims, three of which were dismissed.'®
Jason’s parents cross-appealed, claiming that the cap was unconstitutional
under the State and Federal Constitutions."! The parents argued that the
cap violates equal protection rights since victims with minor injuries
under $400,000 receive full compensation, while victims with injuries
greater than $400,000 are not fully compensated.'” They further claimed
that victims of non-government tortfeasors are not subject to the cap,
while victims of government tortfeasors must limit their compensation

182. Id

183. Id

184. Id.

185. Id. § 9, 228 P.3d at 509.

186. Id.

187. Id. q 13, 228 P.3d at 509.

188. NMSA 1978, Section 41-4-19 (A)(3) (1991) (amended 2007),

189. Supra note 187.

190. The claims were dismissed for failure to follow rules of appellate procedure.
Id. 9 1, 228 P.3d at 507. The fourth claim was that the district court had improperly
determined that the wrongful death claim fell within a waiver of immunity for govern-
ment officers, to which the court affirmed the district court’s decision: 7d.

191. 1d. Jason Wachocki’s brother also claimed the district court improperly denied
his claim for loss of consortium, but the court of appeals affirmed the lower court’s
decision. Id. The New Mexico Supreme Court granted certiorari on February 8, 2010
on the loss of consortium issue, and released its opinion in December of 2011. The
supreme court affirmed the court of appeals decision. See Wachocki v. Bernalillo
County Sherrif’s Dept., 2011-NMSC-039, 265 P.3d 701, for a full analysis of that claim.

192. Id. q 38, 228 P.3d at 515.
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due to the cap.'””® The Wachockis urged the court to analyze this claim
under intermediate scrutiny,' and argued that even under rational basis
scrutiny, the cap was unconstitutional because it did not include an in-
crease for cost-of-living and inflation, rendering it irrational under law.'”
They offered that while the cap may have been constitutional at the time
of enactment, it has become unconstitutional.'®

Additionally, the Wachockis argued that the cap violates substantive
due process rights when the cap does not allow individuals to hold the
government fully accountable, and the failure to increase the cap in ac-
cordance with inflation reduces the effect of deterrence for governmental
negligence.'”’

The Wachockis made two other constitutional arguments on the
grounds that the cap encroached on the right to trial by jury or right to
access courts, and the Separation of Powers Clause.'® They reasoned that
the TCA cap prevents the jury’s right to act as a fact-finder and deter-
mine the appropriate amount of damages.'” The Wachockis further ar-
gued that a fixed legislative cap infringes on judicial procedure and
practices under Ammerman v. Hubbard*® They argued that the cap com-
pels judges to grant predetermined remittitur.”” Thus, the legislature was
impeding practices that should be left to the courts.””

D. Court of Appeals

The New Mexico Court of Appeals held that the cap on damages
was constitutional.”® The court first held, in accordance with State v.
Gomez, that the plaintiffs failed to show a divergence between the State
and Federal Constitutions, and thus limited its analysis to the Federal
Constitution.? The court first discussed the Wachocki’s claim that the
cap violated their substantive due process rights. The court held that the
right to recover compensation in proportion to inflation from a govern-
ment tortfeasor is not fundamental, as argued by the Wachockis.*® “Fed-

193. Id

194. Id. § 40, 228 P.3d at 515.
195. Id. § 42, 228 P.3d at 515-16.
196. Id. 43, 229 P.3d at. 515.
197. Id. q 35, 229 P.3d at 514.
198. Id. q 44, 229 P.3d at 516.
199. Id

200. Id. § 47, 229 P.3d at 517.
201. Id. g 46, 229 P.3d at 515-16.
202. Id.

203. Id. § 2, 228 P.3d at 507,
204. Id. § 34,228 P.3d at 514.
205. Id. § 35, 228 P.3d at 514.
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eral substantive due process protection extends only to a narrow and
limited set of fundamental rights, which include the rights to marry, to
have children . . . to use contraception, to bodily integrity, and to abor-
tion.”? The supreme court has been reluctant to extend protection be-
yond these recognized fundamental rights, and this court was not willing
to create a new area of fundamental rights.” Thus, the Wachockis would
have had to argue that the right to a fully recovery falls within one of the
already recognized fundamental rights.”® The Wachockis made no such
argument, and thus could not receive damages from substantive due pro-
cess violations.””

On the claim of equal protection violations, the court determined
that supreme court precedent requires that the analysis be conducted
under rational basis scrutiny.”° The court cited Trujillo II in support of its
decision.”" “[Trujillo 11} applied intermediate scrutiny to a constitutional
challenge of the cap, but its holding was clearly limited only to the facts of
that case, based on the doctrine of law of the case, which is inapplicable
here.””* This court held that the facts of this case, however, warrant ra-
tional basis under Trujillo IP’s guidance.”® The New Mexico Supreme
Court in Trujillo I1 held that when equal protection is challenged under
the TCA cap, “[t]he interests at stake . ..are of economic or financial
nature” and intermediate scrutiny is not appropriate given the nature of
the rights affected.”™ Thus, the court proceeded with its analysis under
rational basis.”®

The court found that, although it appreciated Wachocki’s weighted
arguments, it could not find that the cap was not rationally related to the
government interest of preserving the public treasury.?”® The court cited
Trujillo I, which stated the importance of this government interest was
“self-evident.””” The court found that allowing the cap to fluctuate as a
percentage of damages, rather than remain fixed, would create a risk for
catastrophic danger towards the state treasury.”® The court further rea-

206. Id. 9 36 (citing Washington v. Glucksberg, 521 U.S. 702, 720 (1997)).
207. Id. 4 37, 228 P.3d at 514-15.

208. Id.

209. Id.

210. Id. § 40, 228 P.3d at 515.

211. Id 9 41, 228 P.3d at 515.

212, 1d.

213. Id.

214. Id.

215. Id. 99 42-43, 228 P.3d at 514-15.
216. Id.

217. Id. § 43, 228 P.3d at 516.

218. Id.



646 NEW MEXICO LAW REVIEW [Vol. 42

soned that, even if a system. could be designed by the courts to better
accomplish the legislative goal, any revision to the cap should be left to
the legislature.?”

The court determined that there was no encroachment on the Sepa-
ration of Powers Clause or the right to trial by jury.” The court first
reasoned that the Wachockis never requested a right to.trial by jury, nor
did they argue that one would have been denied.” Further, there was a
failure to demonstrate how the right to access courts includes a right to
full recovery, as held in Trujillo 117 Thus, the court quickly dismissed
these contentions.

The court went on to analyze the claim of encroachment on the judi-
cial branch.?® It held that Ammerman should not be read so broadly, and
that the TCA cap did not eclipse the court’s power to grant remittitur.”
Further, the cap did not prevent a court from ordering remittitur when
appropriate.” Thus, the legislative cap was held not to be an encroach-
ment on the judiciary power. Consequently, the New Mexico Court of
Appeals was not persuaded by any of the above constitutional arguments
made by the Wachockis, and the TCA cap was found to be constitutional.

VI. ANALYSIS AND CONSEQUENCES

The Wachocki opinion discussed multiple issues that are currently
important to New Mexico common law. Although the court quickly dis-
missed the state constitutional claims through the interstitial approach,
the interstitial approach has major implications for constitutional claims
in New Mexico. Further, there is a question as to whether the courts
should begin interpreting the equal protection and due process clauses of
the state constitution more expansively. Finally, if the cap was held un-
constitutional, one wonders what the legislature’s response would be to
such a holding. The following sections will discuss these issues.

A. Implications of the Interstitial Approach

Although the substantive, constitutional issues in the Wachocki de-
cision are the primary focus of this case note, the court’s reliance on

219. Id.

220. Id. 99 44-49, 228 P.3d at 516-17.

221. Id. q 44, 228 P.3d at 516.

222. Id. 9 45, 228 P.3d at 516.

223. Id. § 46, 228 P.3d at 516-17.

224. Id. § 49, 228 P.3d at 517.

225. Id. For the purpose of this note, the separation of powers arguments will not
be addressed in the analysis.
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Gomez’s “raise and preserve” rule offers an instructive view of New Mex-
ico’s use of the interstitial approach. The Gomez court essentially
adopted this preservation approach based on theories of efficiency and
fair practices:”® by requiring the party asserting the state constitutional
claims to provide developed reasons at the trial level for divergence from
federal precedent, the trial court is able to develop an appropriate
holding.

However, rigid applications of such preservation rules are at odds
with the function of the New Mexico Supreme Court, which is to shape
the state constitution.””’ By abandoning state constitutional issues due
only to a lack of proper preservation, the courts run the risk of side-step-
ping important state issues that are in need of interpretation and review.
Even the court in Gomez offered an exception to the interstitial ap-
proach, stating that even if there was a failure to preserve, the court could
nevertheless consider the claim since there was a fundamental right in-
volved.” By inserting this exception, one can infer from the Gomez opin-
ion that too rigid application of the rule might inhibit courts from
analyzing important constitutional issues. Further, there is a question as
to why a higher burden exists for preserving state constitutional claims.??
As noted by Justice Bosson of the New Mexico Supreme Court, “Why
impose a greater burden on our state litigants to invoke our own Consti-
tution?”? Reliance on the parties to assert reasons for divergence in or-
der to address state constitutional claims, as the Wachocki court has done
here, is not sufficient.” Instead, New Mexico should require appellate
courts to be more proactive when a state constitutional issue is asserted.”

Despite the problems that may arise from the procedural aspect of
the interstitial approach, there may be substantial implications for equal
protection and due process in Wachocki’s holdings. Justice Bosson noted
in his dissent that “it is our duty and privilege to interpret and develop
the New Mexico Constitution . . . .[I]t is imperative that our State Consti-
tution develop to its full potential and protect the rights of our citizens
where we deem federal law lacking.”?® The interstitial approach prevents

226. 1d. { 23; Michael M. Browde,; Gomez Redux: Procedural and Substantive De-
velopments Twelve Years On, 40 N.M: L. Rev. 179, 183 (2010).

227. Browde, supra note 226, at 184,

228. Gomez, 1997-NMSC-006, n 4.

229. See State v. Garcia, 2009-NMSC-046, § 57, 217 P.3d 1032 (Bosson, 7.,
concurring).

230. Id

231. Browde, supra note 226, at 186.

232, Id.

233. Garcia, 2009-NMSC-046, § 57, 217 P.3d at 1046 (Bosson J., concurring).
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courts from adequately developing the New Mexico Constitution, partic-
ularly within the civil area. Gomez relied on case law to support the the-
ory that New Mexico has adopted the interstitial approach and has
abandoned the lock-step approach.” However, much of the caselaw re-
flected more expansive protections in the criminal field, such as warrant-
less search and seizures and the knock and announce rule” Since
Gomez, courts have continued to extend protection under the state con-
stitution in criminal areas where federal protection is limited.”

Yet courts have been reluctant to extend protection where the state
and federal constitution contain analogous provisions in civil cases.” In
NARAL, the court used the interstitial approach and found greater pro-
tection under the state’s Equal Rights Amendment.”® Upon reviewing
that case, one might wonder why the interstitial approach was considered
at all. The interstitial approach is intended to apply to analogous provi-
sions,” whereas the New Mexico Constitution clearly contained an
equal-gender clause that the federal constitution did not contain.?*® Thus,
the contention could be made that court did not even need to address the
interstitial approach, since the New Mexico Constitution, on its face, pro-
vided more protection than its federal counterpart.”'

In Breen, the interstitial approach was avoided entirely.”” The court
in that case did find greater protection under the state equal protection
clause, but nevertheless used a federal mode of analysis to reach its deci-
sion.” Essentially, the Breen court relied on precedent that found inde-
pendent state protection, and thus conducted the federal mode of analysis
under the state constitution, claiming that federal precedent was merely
persuasive.* Although Justice Maes found the class of individuals with

234. Gomez, 1997-NMSC-006, 19 17-20, 932 P.2d at 6-7.

235. Id. See also State v. Attaway, 117 N.M. 141, 870 P.2d 103 (1994); State v. Gu-
tierrez, 116 N.M. 431,863 P.2d 1052:(1993).

236. See, e.g., supra note 53.

237. See, e.g., Marrujo, 118 N.M. 753, 887 P.2d 747; Coleman v. United Engineers
& Constructors, 118 N.M. 47, 878 P.2d 996 (1994).

238. New Mexico Right to Choose/NARAL, 1999-NMSC-005, 4 28, 975 P.2d at 852.

239, See Gomez, 1997-NMSC-006, q 22, 932 P.2d at 8 (“[w]hen a litigant asserts a
claim under a provision in the New Mexico constitution that is parallel or analogous
to the federal constitution' . . .”) (emphasis added).

240. See New Mexico Right to Choose/NARAL, 1999-NMSC-005, § 27,975 P.2d at
850-51.

241. The. court stated that it did not base its decision on a “mere textual differ-
ence;” perhaps it felt that the interstitial approach applied since it was not only the
text that caused the court to depart from federal precedent. Id. § 31, 975 P.2d. at 852.

242. Breen, 2005-NMSC-028, ] 14, 138 N.M. 331, 120 P.3d 413, 418-19.

243, Id. §9 11-13, 120 P.3d at 418.

244. Id.
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mental disabilities warranted a heightened level of scrutiny, she did not
indicate how equal protection under state law affords greater constitu-
tional protection beyond those fact-specific circumstances. Thus, the
class of individuals received greater protection, but the mode of analysis
remained the same as for federal precedent.”

While the interstitial approach may function as intended in the crim-
inal field, it appears to be stuck in lock-step approach, masquerading as
interstitial, in civil claims.?” Perhaps New Mexico courts should consider
adopting a different approach than the federal “three-boxes of scrutiny”
analysis. As noted by Justice Thurgood Marshall of the U.S. Supreme
Court, who criticized the three-tiered approach throughout his career,
some cases “simply def[y] easy characterization in terms of one or the
other of these ‘tests.’”*®

Alternatively, the interstitial approach may function exactly as the
Gomez court intended when it rejected the primacy approach in favor of
interstitialism.** The federal analysis of equal protection and due process
claims may be the most efficient and well-articulated mode of analysis
available today.*® New Mexico’s departure from these modes could lead
to analyses that lack cogency and reason.” Regardless, the courts should
remain mindful that, just as there is a duty to analyze the rights asserted,
there is an equivalent duty to analyze the method by which those rights
are examined.”?

B. State Constitutional Claims

Although the Wachockis did not preserve the state constitutional
arguments, the question remains whether or not a more expansive view
of the state’s Equal Protection and Due Process Clauses would have al-
tered the Wachocki court’s decision. The Wachocki court was bound by
the New Mexico Supreme Court’s holding in Trujillo II, and correctly
based its decision to conduct the equal protection analysis using rational
basis on the reasoning in Trujillo II: the interests were economic or finan-
cial, thus a heightened level of scrutiny was not appropriate.® The ques-
tion is, thus, when is rational basis scrutiny ever not “largely toothless” as

245. Id.

246. Id.

247. See Browde, supra note 226, at 193.

248. Dandridge v. Williams, 397 U.S. 471, 520 (1970).

249. Gomez, 1997-NMSC-006, § 21, 932 P.2d at 7-8.

250. Id.

251, Id.

252. Browde, supra note 226, at 193.

253. Wachocki, 2010-NMCA-021, § 41, 147 N.M. 720, 228 P.3d 504, 515.



650 NEW MEXICO LAW REVIEW [Vol. 42

the Trujillo II court contends?” Further, is there a valid argument that
the courts should be assigning a higher level of scrutiny?

New Mexico jurisprudence indicates that simply assigning rational
basis review to a claim because it is economic in nature is not sufficient.”
In NARAL, the rights involved state funding for abortions, and were thus
partly financially motivated, yet the court looked beyond the economic
nature of the rights.”®® The court looked to the importance of the class
facing discrimination and found that gender-classification warranted
heightened scrutiny.”’ Similarly, in Breen, the rights asserted were finan-
cial, since the unequal payment for mental disabilities versus physical dis-
abilities was at issue.”® Yet the court held that persons with mental
disabilities. constituted a “sensitive. class,”.and thus intermediate review
was appropriate, despite the economic nature of the rights.” Thus, the
way courts classify the group of individuals claiming discrimination ap-
pears to be crucial to determining whether a heightened level of scrutiny
is warranted.

There are two ways to classify individuals receiving unequal treat-
ment with regards to the TCA cap. The first way differentiates between
government and non-government tort victims: government tort victims
may not be fully compensated due to the cap, while non-government tort
victims can be fully compensated.”® The Wachocki court did not consider
the sensitivity of the governmental tort victims class, but only considered
the nature of the rights asserted.” Conversely, both the Breen and
NARAL courts looked to the type of classes analyzed when they con-
ducted their equal protection analysis.?” Both cases looked to New Mex-
ico’s history to determine that the classes involved deserved heightened
review.2® NARAL held that women had suffered longstanding discrimi-
nation and that laws continually had to be repealed to allow woman equal
political and societal status to men.” Similarly, the court in Breen held

254. Trujillo 11, 1998-NMSC-031, 9.30, 125 N.M, 721, 965 P.2d 305, 314.

255. See, e.g., New Mexico Right to Choose/NARAL, 1999-NMSC-005, 975 P.2d
841; Breen, 2005-NMSC-028, 120 P.3d 413.

256. New Mexico Right to Choose/NARAL, 1999-NMSC-005, § 37, 975 P.2d at 854,

257. Id.

258. Breen, 2005-NMSC-028, § 17, 120 P.3d at 419.

259, Id. 9§ 17, 28, 120 P.3d at 419, 422-23.

260. Wachocki, 2010-NMCA-021, § 38, 147 N.M. 720, 228 P.3d 504, 515.

261. Id 99 38-41, 228 P.3d at 515.

262. Breen, 2005-NMSC-028, 9 22-28, 120 P.3d at 421-23; New Mexico Right to
Choose/NARAL, 1999-NMSC-005, 4 32-35, 975 P.2d at 852-53.

263. Id.

264. New Mexico Right to Choose/NARAL, 1999-NMSC-005, 49 32-35, 975 P.2d at
852-53.
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that people with mental disabilities had always suffered from extreme dis-
crimination.”® The court noted that New Mexico had demonstrated the
importance it placed on providing increased protection for persons with
mental disabilities through its laws.”® Thus, the court held that the histori-
cal discrimination and New Mexico’s valued interest in abolishing such
discrimination meant that persons with mental disabilities deserved a
higher standard of review.?®’

Similar arguments can and should be made for government tort vic-
tims. Sovereign immunity was a doctrine recognized from the beginning
of statehood until the mid-1970’s.*® Victims of governmental negligence
have long been unable to recover just compensation, whereas private
tortfeasor victims have been able to collect the full amount of damages
awarded.”® Similar to the New Mexico legislature’s attempts to diminish
the unequal treatment of women and persons with mental disabilities by
statute, New Mexico has taken steps to avoid the unfair and prejudicial
effects of sovereign immunity.” It enacted the TCA in an effort to create
fairness and less disparity for government tort victims, and continued to
amend the TCA to achieve this goal?”’ Thus, the contention could be
made that historical inequity against such victims warrants a greater im-
portance, and thus greater standard of review, to be placed on that class
of victims.””? Realistically, however, the argument that may give “teeth”
to rational basis or possibly raise the level of scrutiny appears to lie within
the second classification for the group of individual subject to the TCA
cap: victims with catastrophic injuries that exceed $400,000 versus those
without such catastrophic injuries.

As previously noted, Trujillo II, consolidated with Rogers, was a
personal injury case in which the judgments for plaintiffs were substan-

265. Breen, 2005-NMSC-028, {22, 120 P.3d at 421 .

266. Id. § 27, 120 P.3d at 420-21.

267. Id. q 28, 120 P.3d at 422-23.

268. See supra Part 1.

269. Id.

270. See NMSA 1978, §§ 41-4-1 to -29 (amended 1991).

271. Id

272. Conversely, government tort victims may be distinguishable from those clas-
ses found in Breen and NARAL, and thus do not rise to the level of “sensitive.”
Classifications based on gender and mental disabilities require a person to hold a
specific, immutable characteristic in order to subject that person to discrimination.
Namely, a person must be female to be subject to discrimination of the restrictive
abortion funding law in NARAL, while a person must have mental disability to face
discrimination under the act in Breen. See New Mexico Right to Choose/NARAL,
1999-NMSC-005, 975 P.2d 841; Breen v. Carlsbad Municipal Schools, 2005-NMSC-
028, 120 P.3d 413.
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tially limited, particularly with regards to the judgment for the victim in
Rogers.™™ The jury in that case was provided with testimony that ex-
plained how much care the little girl would require for the rest of her life
and the dollar estimates of that care?® The estimates ranged from
$10,000-$15,000 per month.”” However, due to the TCA cap, the tort vic-
tim could only recover approximately five percent of her judgment.”®

There are two reasons why victims with catastrophic injuries, like
the tort victim in Rogers, deserve greater constitutional protection in New
Mexico. The first reason is that New Mexico has demonstrated a height-
ened value on state funding for medical expenses to those in need of as-
sistance.”” The second reason is that the TCA cap could substantially
limit the ability of a victim to receive the medical care required for that
victim to live a dignified life or, to even continue to live his or her life, at
all”® Both NARAL and Breen demonstrated a value in the first reason.””
Breen did so by assigning heightened scrutiny for a discriminatory law
that reduced state funding for mental disabilities, and NARAL did so by
assigning heightened scrutiny to a law that limited funding for Medicaid-
eligible persons on the basis of gender.?® Although those cases involved
economic interests, they also involved interests in funding for medical
care to those who require assistance.” Similarly, those who are cata-
strophically injured require a substantial amount of medical care.”” Even
more analogous is when a catastrophic injury results in brain damage,
thus requiring medical funding similar to that found in Breen.*® The TCA
cap does not affect only financial interests of the state, but also affects
medical funding. The great importance that New Mexico has placed on
medical funding warrants a heightened level of scrutiny for that class of
victims under the TCA.

273. Trujillo, No. 19,118 & 19,118, slip op. at 4 (1994); Trujiilo v. City of Albuquer-
que (“Trujilio I17), 1998-NMSC-031, { 29, 125 N.M. 721,-965 P.2d 305.

274. Rogers v. City of Albuquerque, Appellee’s Answer Brief, No. 10,437, at 3 (Ct.
App.).

275. 1d.

276. Id.

277. See New Mexico Right to Choose/NARAL, 1999-NMSC-005; Breen, 2005-
NMSC-028.

278. See, e.g., Appellee’s Answer Brief, Rogers v. City of Albuquerque, No. 10-437
(N.M. Ct. App).

279. See New Mexico Right to Choose/NARAL, 1999-NMSC-005, 975 P.2d 841;
Breen, 2005-NMSC-028, 120 P.3d 413.

280. See id.

281. Id.

282. See, e.g., Appellee’s Answer Brief 3, Rogers v. City of Albuquerque, No. 10-
437.

283. Breen, 2005-NMSC-028, 120 P.3d 413.
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The second argument applies to victims who are catastrophically in-
jured. If the victim in Rogers had not passed way, her quality of life would
have been determined entirely by the type of care, treatment, and reha-
bilitation her custodian was able to provide, which in turn, depended on
the amount of financial support received by the custodian for her care.
Victims that require a similar degree of medical care to survive, but can-
not receive adequate compensation for their medical costs, constitute a
class of individuals with interests more fundamental than those who suf-
fer injuries, but whose injuries do not require constant medical care to
survive and live a dignified life. Life is a fundamental right in our society.
Instead of framing the argument to focus on the victim’s right to be fully
compensated, as the Trujillo Il court has done, the court should frame the
discussion around a victim’s right to receive the necessary medical fund-
ing for his injuries. These rights and this class of victims deserve greater
protection under New Meéxico law.

There is no doubt that limits on damages for governmental torts can
create highly inequitable results; as seen in Rogers, the Colorado wildfire
tragedy, and the Virginia Tech shootings.® However, the New Mexico
courts have made clear that the standard of review for equal protection
under the TCA cap will remain rational basis, despite the classification
utilized in the court’s analysis.” The same is true for due process.”?’ Al-
though the Wachockis asserted the right to hold one’s government ac-
countable is a “fundamental right,” the court indicated that it was
hesitant to extend rights beyond those already recognized by the supreme
court.”® Since equal protection claims are typically coupled with due pro-
cess claims, a more expansive view in one of the clauses would likely cre-
ate greater protection for the other, as well.® At most, however, the
arguments for heightened scrutiny or extended rights based on cata-
strophic injury victims may provide circumstances in which rational basis
will fail because of the greater importance New Mexico places on medical
funding. If the New Mexico constitution were interpreted more expan-
sively, thus causing the TCA cap to be held unconstitutional in the future,
the legislature would likely respond rather than leaving the government
open to unlimited liability. The next section will discuss the possible alter-

284. Appellee’s Answer Brief 3, Rogers v. City of Albuquerque, No. 10-437.

285. See supra Part IV,

286. Wachocki, 2010-NMCA-021, 228 P.3d 504; Trujillo I, 1998-NMSC-031, 965
P.2d 305.

287. 1d.

288. Wachocki, 2010-NMCA-021, § 35, 228 P.3d at 514.

289. See ACLU of NM, 2006-NMCA-078, § 16, 137 P.3d 1215, 1223 (citations
omitted).
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natives regarding implementation of the TCA cap that the New Mexico
legislature could adopt to maintain the constitutionality of the cap, while
still preserving the state treasury.

C. TCA Cap and New Mexico’s Legislature

New Mexico courts, as well as courts throughout the United States,
have consistently held that limits on recoverable damages against the
government are rationally related to preserving the state treasury.” The
New Mexico legislature does not provide legislative history on how it cal-
culated the number for the cap in 1976,”' but New Mexico courts appear
to draw the conclusion that the legislature created the cap based on ra-
tional reasoning and calculations.”” Other states, however, have demon-
strated that financial stability is still achievable with substantially higher
caps or no caps at all.*® For example, the Wachockis would have been
able to recover almost the full award against BCSD if Georgia’s cap had
applied.” The argument may be that those states are more financially
viable than New Mexico, although the legislature does not provide the
financial data needed to verify such a claim. The TCA cap, enacted in
1976, was likely based on costs of medical expenses and personal injury
awards during that same year.”” Similarly, the amended increase in 1991
was likely based of values from 1991. While the TCA cap may have been
constitutional when it was enacted in 1976, the argument is that it could
become unconstitutional due to the legislature’s failure to increase the
cap in accordance with inflation.”® Thus, the legislature should ensure
that the TCA cap continues to be based on present values, taking into
account inflation and costs-of-living increases.

One alternative is to require that the cap be amended more fre-
quently and on a regular basis.”” The legislature in Utah demonstrates
that this mechanism is possible, by requiring the damage cap to be

290. See supra, Part 1V.

291. See NMSA 1978, § 41-4-19 (2011).

292. See, e.g., Wachocki, 2010-NMCA-021, 228 P.3d 504; Trujillo 11, 1998-NMSC-
031, 965 P.2d 305.

293. See supra, Part IV.

294. See Ga. Cope AnN. § 50-21-29 (2011).

295. See Plaintiffs/Cross-Appellants Reply in Support of Brief in Chief 12,
Wachocki v. Bernalillo County Sheriff’s Dept., 2010-NMCA-021, 228 P.3d 504.

296. Gallagher v. Bvans, 536 F.2d 899 (1976) (holding that a “valid statute may
become invalid by change in conditions to which it is applied.”).

297. See, e.g., INp. CODE. ANN. § 34-13-3-4 (2011) (increasing amount of maximum
liability by $200,000 against governmental entities every two years); UTAH CODE
ANN. § 63G-7-604-(2011) (requiring the amount-of the limitation to be reviewed and
raised every even-numbered year).
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amended every even number of years in accordance with the state’s Con-
sumer Price Index (CPI).*® New Mexico’s CPI has nearly doubled since
the cap was last amended in 1991.* The Utah legislature’s approach pro-
vides a method to ensure the cap remains rationally related to the state’s
financial stability, while also providing transparency to its citizens.

Another alternative is to require recoverable damages not to exceed
a certain ratio of awarded compensatory damages.*® This approach is
similar to the method sometimes used by the courts in civil cases; punitive
damages are a ratio of compensatory damages.* The problem with this
alternative is that the cap only presents a constitutional issue for tort vic-
tims who were grossly undercompensated and whose recoverable dam-
ages were unjustified compared to the extreme governmental negligence
that was committed.*”

These alternative approaches, of course, are unlikely to come from
the courts, as it “is not the duty of the court to rewrite legislature.” Re-
gardless, those methods used by other states’ legislatures undoubtedly
provide more equitable results for governmental tort victims.

VII. CONCLUSION

The Wachocki decision on the constitutionality of the TCA cap was
based primarily on federal views. Perhaps the court of appeals in that
case did not have a duty to analyze possible reasons for a divergence from
federal precedent, based on the procedural requirements of interstitial-
ism. However, based on the history of New Mexico and the conflicting
jurisprudence over the constitutionality of the TCA cap, there may be a
need for the courts to look at whether or not equal protection and due
process deserve greater protection in civil claims under state law. The
courts may determine that the TCA cap remains in sync with the values
of New Mexico as a state, regardless of independent interpretation. Al-
ternatively, however, a greater focus on independent interpretation may
prompt courts to shy away from the “lock-step” modes of analysis, or to

298. U.C.A. 1953 § 63G-7-604(4)(a).

299. New Mexico Department Workforce Solutions, Labor Market Information
(2011), available at http://www.dws.state.nm.us/LMU/dws-data.html.

300. See, e.g., State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003)
(requiring punitive damages to not exceed a single-digit ratio of compensatory
damages).

301. Id.

302. Wachocki, 2010-NMCA-021, § 13, 228 P.3d 504 (capping damages from over
$1 million to $400,000 for wrongful death).
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place a greater importance on medical funding for catastrophically in-
jured victims, and could result in different consequences for future consti-
tutional challenges to the TCA cap.
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