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The Ethical Health Lawyer

When Doing the Right
Thing Means Breaking
the Law — What is the
Role of the Health
Lawyer?

Robert Schwartz
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Joan H. Krause is George Butler Re-
search Professor of Law at the Univer-
sity of Houston Law Center and Co-
Director of the University of Houston
Health Law & Policy Institute. Richard
S. Saver isAssociate Professor of Law
at the University of Houston Health
Law & Policy Institute.
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What happens when being a good |
doctor requires being a bad citizen?
What should a doctor do when living
up to the requirements of a profes-
sional code of ethics or staying true to
deeply held personal values requires
breaking the law? What should a
health care professional do when the
appropriate conduct in a particular
case is inconsistent with a more gen-
eralized principle that has been incor-
porated into law? Further, what is the
role of the ethical health lawyer who
advises a health care provider facing
such a dilemma?

As health care lawyers advising in-
dividuals and institutions, is it our job
to advise our clients of all the options
available to them, and all the potential
legal consequences, or is our role sim-
ply to keep our clients acting within
the law? Are we information provid-
ers, policy counselors, risk manag-
ers, or some combination of these? If
we can distinguish among our vari-
ous roles, can our clients? These are
questions that most lawyers have not
discussed with their clients, but they
ought to be explored before the most
difficult inquiries arise.

When a doctor is confronted with
the dilemma of choosing between the
path authorized by law and a seem-
ingly more appropriate path, the de-
rivative question posed to the ethical
health lawyer is an even more difficult
one. Except for those ethically nar-
row lawyers who believe that there
can never be a reason for violating
any law, the question of how to advise
health care providers with values of
their own is fraught with complexity
and ambiguity.

The simple answers to most of these
questions are insufficient. It is not suf-
ficient to tell doctors to do what they
conclude is ethically sound: to first

of all, do no harm, whatever the law

may require. The health care lawyer
mantra, “Good medicine makes good
law,” is, alas, not always true. There
are times when society should be able
to trump the personal judgments of
individuals. That is the very reason
for law; if individual values always
led every individual to the right act,
law would be unnecessary. If lawyers
do not take the law seriously, how can
we expect others, including our health
care clients, to do so?

On the other hand, the decision
to obey an unjust and immoral law
may undermine the value of law itself.
Several theories, such as concepts of
natural law, justify ignoring the civil
law under some circumstances." If we
are worried about authorizing disre-
gard of the civil law, we might turn
to mechanisms that at least caution
individuals who consider violating
conventional legal requirements and
obligations. Perhaps the ethical health
lawyer should declare that there is an
obligation to uphold even bad law,
but at the same time, seek to change
it. Perhaps the ethical health lawyer
should adopt the principles that were
applied to justify civil disobedience by
the most famous generators of social
change.? These principles require the
person violating the law to do it openly
and publicly, and to be willing to suf-
fer any penalty imposed for doing so.
Perhaps, though, that is too great a
burden to put on a physician who may
face years in prison for helping an oth-
crwise helpless patient, as illustrated
by the following case study.

A Case Study: Treating a Person
not Legally in the Country at a
State University Health Clinic

It may help us to understand these
issues if we look al a common legal
dilemma faced by health care provid-
ers:
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Your client, a primary care physi-
cian at 4 state university hospital
clinic, observes that a thirteen-year
old Spanish speaking boy, suffering
from apparent severe bronchial
infection, has come to the clinic
with his cousin’s Medicaid card.
The physician knows something is
improper regarding the eligibility
card because she has also treated
the cousin as a patient. Your cli-
ent suspects that the boy with the
bronchial infection is using the
cousin’s card because the boy is not
in the country legally, and thus he
is not eligible for virtually any non-
emergency care at a state funded
facility. Because the boy seen in
your client’s clinic lives with his
cousin (the doctor’s “real” patient,
the one to whom the Medicaid
card was issued), failure to treat
the boy will result in substantial
risk to the cousin due to the likeli-
hood of spread of the infectious
disease to the boy’s close contacts.
It is a felony to fraudulently use
someone else’s Medicaid identi-
fication card to obtain payment

for service, and it is a felony to aid
or abet someone who is using the
card illegally. Your client has left
the examining room to call and
ask you what she should do under
these circumstances. What should
you tell her?

The Obligation of the Physician

First, consider the case from the per-
spective of the physician. Assume that
the physician is a clinic staff physician
without authority to “give” the use of
the state university hospital-owned
examining room, or the antibiotics
that will certainly be required, to the
person she is seeing, even if she can
donate her time. In fact, under the
Personal Responsibility and Work Op-
portunity Reconciliation Act,? argu-
ably it would be illegal for the hospital
to “give” anything of value, including
any non-emergency medical services,
to someone in the country illegally.*
That physician faces a choice between
denying care, in accord with the law,
even though doing so would do ter-
rible harm to both of her patients, and
violating the law by providing care
(and, probably, writing a prescription
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she knows will be fraudulently filled at
some outside pharmacy). The choice
is between beneficence — doing what
is best for the patient — and adherence
to principles of distributive justice
that require these kinds of decisions
be made by rule, not arbitrarily in in-
dividual cases.

The physician could well feel mor-
ally obliged to provide the treatment.
A long-standing ethical guideline is
that the physician “first of all, do no
harm.® That principle of nonmalefi-
cence is commonly accompanied by
the principle of beneficence - the ob-
ligation to do good.f For example, the
American College of Physicians’ re-
spected Ethics Manual provides that,
“the physician’s primary commitment
must always be to the patient’s welfare
and best interests....”” Addressing the
“Changing Practice Environment,” the
American College of Physicians di-
rects that “the physician’s first and pri-
mary duty is to the patient. Physicians
must base their counsel to patients on
the interests of the individual patient,
regardless of the insurance or medical
care delivery setting in which physi-
cians find themselves...”s

On the other hand, there is not
much ambiguity in the law, and there
is little room to justify the provision
of health care under these circum-
stances. The patient waiting in the ex-
amining room is defrauding both the
state and federal governments. The
physician who lives up to the ethical
precepts just described will be doing
a highly valuable act, but also will be
aiding and abetting a felony (or, more
likely, two felonies), and that is likely
to be a felony (or two) as well.?

If there is no ambiguity about what
ethics require (i.e., that the patient be
treated) or about what the law requires
(i.e., that the patient not be given any
non-emergency medical care), there is
certainly a great deal of ambivalence
about what the physician ought to do.
Dr. Bernadine Healy, former director
of the National Institutes of Health,
appeared on a CBS News Healthwatch
segment in 1999 to discuss American
Medical Association and Kaiser Fam-
ily Foundation research which found
that doctors and patients would hap-
pily collaborate in lying about a wide
range of cases if doing so were nec-

essary to get an insurance company
or managed care organization to pay
for necessary health care. She com-
mented, “I think it is heroic for doc-
tors to step up and admit they have
been doing something terrible, which
is lying.”? But which is it? Were they
heroic, or were they doing something
terrible? Is lying heroic when the end
is beneficent? Like the rest of us, and
like the doctors about whom she was
commenting, Dr. Healey could not
make up her mind. Doing something
terrible, it appears, was the heroic
choice. In another news account of an
analogous situation in which a physi-
cian was required to admit a patient
for an unnecessary hospital stay to
get approval for the care that patient
needed as an outpatient, a physician
(who, perhaps wisely, asked that his
name not be used) said, “It’s a lie....
What I would call a white lie.... Idon’t
know what the right answer is”"

So, what is a doctor to do? The
American College of Physicians’ Eth-
ics Manual contemplates this, too,
and it recognizes the value of the law
as well as the reasons for challenging
it:

The law is society’s mechanism

for establishing boundaries for
conduct. Society has a right to
expect that those boundaries will
not be disregarded. In instances of
conflict, the physician must decide
whether to violate the law for the
sake of what he or she considers to
be the dictates of medical ethics.
Such a violation may jeopardize
the physician’s legal position or the
legal rights of the patient. It should
be remembered that ethical con-
cepts are not always fully reflected
in or adopted by the law. Violation
of the law for the purposes of com-
plying with one’s ethical standards
may have significant consequences
for the physician and should be
undertaken only after thorough
consideration and, generally, after
obtaining legal counsel.*

Even with the strategic, intentionally
ambiguous use of the passive voice
(who is supposed to remember that
ethics is not always “fully reflected”
in law?), this paragraph may provide
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some direction to physicians who
face this issue. First, do no harm. But
wait! Before a physician carries out
that directive, before a physician en-
gages in beneficent or non-maleficent
conduct, at least in these cases, obtain
legal counsel. But what is that attor-
ney supposed to tell his client?

The Role of the Ethical

Health Lawyer

The ethical health lawyer could tell
the physician client to advocate for a
change in the law so that others will
not be caught in the unfortunate and
arguably unjust position in which her
patient found himself. The ethical
lawyer could also tell the physician
what she must do under these cir-
cumstances, or what the law requires
of her, or how to meet the ethical ob-
ligations of her profession (which are
also likely to be incorporated into the
requirements of her state licensing
statute). Her counsel could tell the
physician that she has an obligation
to do what will maintain the patient’s
(or the patients’) trust in the physician
and the health care system, or what
might happen - in criminal court, in
a civil action, or in an administrative
proceeding - if the physician does,
or does not, provide care. The lawyer
could describe the physician’s required
conduct, or recommend particular
conduct, or just lay out all the possi-
bilities and all of their consequences.

What should the ethical health law-
yer do? Describe all these alternative
legal roles, and ask which the client
would prefer? The middle of a legal
consultation is too late to start in-
forming clients of the alternative roles
health lawyers can play in providing
advice. Perhaps the counsel has an ob-
ligation, as a representative of the law
and as someone who is bound to up-
hold the law, to limit the alternatives
described to those that are permitted
by the law.

Would a lawyer who tells his cli-
ent that legal sanctions are unlikely
under the circumstances, or who
shows his client how to avoid legal
consequences (“don’t let anyone know
you had any suspicion....”), be liable
as a conspirator to commit fraud?!?
On the other hand, doesn’t the ethical
health lawyer have some obligation
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to advance the interests of those who
need health care? Why else would at-
torneys choose to practice health law?
Perhaps the ethical health lawyer re-
ally has an obligation to point out that
a failure to provide care will adversely
affect the level of trust between the
physician and her patient.** Is it also
appropriate for the lawyer to tell the
physician about her obligation to ad-
vocate for this group of patients? Per-
haps political advocacy is yet another
new function that has been added to
the traditional provider functions of
diagnosis and treatment, like inform-
ing patients of treatment risks, ben-
efits, and alternatives (added as a pro-
fessional duty of health care providers
in the “informed consent” days of the
1970s), and advocating for patients
within managed care organizations
(added as a duty of physicians in the
1990s).16

Perhaps, in the end, the ethical
health lawyer must look at himself
as a technical and informational re-
source to his client, just as his physi-
cian client sees herself as a technical
and information health care resource
to her patient. For the most part, in
these cases, the ethical health lawyer
may be obliged to give the client the
information she needs to make a deci-
sion for which only the client will be
responsible.

But does the ethical health lawyer
have any obligation to tell the client
about pursuing illegal alternatives
as a form of civil disobedience? Of
course, in this case the consequences
of civil disobedience may be a felony
conviction and a very long jail term,
as the highly principled but civilly dis-
obedient Jack Kevorkian found out.)?
Thoreau’s famous defense of civil dis-
obedience described the one night he
spent in a rural Massachusetts jail
for failing to pay taxes to support the
Mexican War."® However, a doctor who
knowingly treats an alien who fraudu-
lently produces a Medicaid card may
be facing many more years of impris-
onment - a term during which that
physician will be unable to provide
care to other needy patients.'? As the
American Medical Association says in
describing the relationship between
law and ethics,

Ethical values and legal principles
are usually closely related, but
ethical obligations typically exceed
legal duties. In some cases, the law
mandates unethical conduct. In
general, when physicians believe a
law is unjust, they should work to
change the law. In exceptional cir-
cumstances of unjust laws, ethical
responsibilities should supersede
legal obligations.??

To make the disconnect between law
and medicine clear in both directions,
the AMA’s Judicial Council adds, “The
fact that a physician charged with al-
legedly illegal conduct is acquitted or
exonerated in civil or criminal pro-
ceedings does not necessarily mean
that the physician acted ethically.”>
And how is the physician supposed
to know when the law is sufficiently,
exceptionally unjust to allow it to be
superseded by ethics? Is that the kind
of question one would expect a lawyer
to be able to help answer? Is that the
kind of question on which the lawyer’s
advice would be useful in the least, or
is it entirely dependent on the values
of the doctor?

Other Conflicts between

Law and Ethics

The not-so-hypothetical problems
described above illustrate just one
context in which the ethical health
lawyer will encounter serious difficul-
ties when the ethical obligations of a
physician may conflict with that phy-
sician’s legal obligations. Historically,
bioethicists have been most interested
in conflicts between the principle of
autonomy and the principle of benefi-
cence rather than conflicts between
the principle of beneficence and the
requirements of distributive justice.
Physicians who seek to end a patient’s
suffering by ending that patient’s life
have confronted laws that criminal-
ize conduct they believe is ethically
justified, or even ethically compelled.
Some studies suggest that most phy-
sicians who routinely treat dying
patients (oncologists, geriatricians
and others) have given lethal doses
of medication to some patients even
though those physicians knew that it
was forbidden by law.22 They did so
because they believed their obliga-
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tion to relieve the suffering of their
patients, and the principle of benefi-
cence, demanded it.

Outside of Dr. Kevorkian, none of
those who have engaged in this con-
duct for entirely altruistic reasons
is serving a criminal sentence, even

The practice of forgiving copays
is not always ethically justified, and
sometimes its justification is un-
clear. As authors writing in the New
England Journal of Medicine almost
twenty years ago recognized, this
conduct “encompasse[s] a spectrum

Legal counsel must tell the health care client of the
applicable legal requirements in each instance. But
does the ethical health lawyer’s obligation go beyond
that? As a legal advisor, the lawyer may tell her client
about all the options, including those not clearly
authorized by law, and the likely outcome of each.

though many of their acts are likely to
constitute homicide. Proseccutors, too,
have been sufficiently ambivalent that
they have decided not to pursue crimi-
nal actions. How should the ethical
health lawyer react when asked about
whether an oncologist can knowingly
prescribe a lethal dose to a patient in
intractable pain? Perhaps the legal
opinion should be that the act would
constitute a technical murder (and a
premeditated one at that), but that it
would be unlikely to be prosecuted,
and that it would be an act of ethi-
cal merit. Should the lawyer add ways
of concealing the doctor’s acts from
the coroner or other investigators, or
should the counsel advise his client
that such conduct would constitute
another crime?

Probably the most academically dis-
cussed area in which the ethical health
lawyer confronts conflict between the
client’s legal and ethical obligations
concerns the forgiving of copays, and
the analogous practice of physicians
lying to third party payers in order get
healthcare that they believe their pa-
tients need.?® While many physicians
seem comfortable with the conclusion
that these lies, which constitute legal
fraud on the third party payer, are
Jjustified by the benefits they bring to
their patients, their lawyers probably
have an obligation to inform them
that forgiving a woman’s copay so that
she can buy food this month also con-
stitutes fraud.

RACE & ETHNICITY * FALL 2006

of activities ranging from kindness to
fraud.”2* A physician may altruistically
forgive a copay to relieve an impov-
erished patient from financial bur-
den. On the other hand, a physician
may forgive a copay for marketing
reasons ~ a patient is likely to return
to a doctor who gives her a discount
by not collecting the copay. Lawyers
will be able to structure doctor’s gifts
to patients (through the creation of
a nonprofit organization that makes
copays for the poor) so that they are
more likely to pass the legal test. Is it
appropriate for ethical health lawyers
to do that? Should they suggest it to
their clients? Is it just one of the ways
that ethical health lawyers serve the
interests of the health care system by
making ethical obligations and legal
requirements consistent?

Conclusion

Legal counsel must tell the health care
client of the applicable legal require-
ments in each instance. But does the
ethical health lawyer’s obligation go
beyond that? As a legal advisor, the
lawyer may tell his client about all the
options, including those not clearly
authorized by law, and the likely
outcome of each. The decision then
made by the physician is beyond the
scope of the role of legal counsel. But
as an ethics and policy advisor, a role
regularly played by lawyers, prudent
counsel is called upon to work with
the physician to determine the ends of
medicine, and to determine how the

law can be evaluated to assure that
the physician is acting to serve those
ends. In taking this last role, the ethi-
cal health lawyer will also serve the
ends of medicine. If the role of ethical
and policy advisor is a difficult one, it
is because all of us — doctors, lawyers,
and others — are ambivalent about so
many aspects of our health care sys-
tem. Health lawyers, like all lawyers,
are bound to respect the law. They are
also bound to help their clients serve
the needs of their patients - that is the
reason health lawyers have respect for
the work they do. In serving this role,
the ethical health lawyer recognizes
that a good doctor, like a good lawyer
and indeed like any good person, is
sometimes drawn to do what the law
forbids.
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