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Barry D. Solomon*

LIMITING TOURISM TO SUSTAINABLE LEVELS:
OPTIONS FOR HAWAI‘1

ABSTRACT

Many popular tourist destinations across the world are
experiencing overtourism, which can cause a variety of negative
environmental and socio-cultural impacts. As a result, an
increasing number of governments are searching for solutions to
overtourism. In the United States, Hawai ‘i needs such solutions.
Until recently, many legal scholars and other observers believed
that restricting tourism may be unconstitutional. However, a
careful examination of the United States Supreme Court’s
decisions on the Dormant Commerce Clause and the interstate
right to travel show that certain restrictions on tourism may be
constitutionally permissible. Indeed, recent federal court rulings
support state action designed to limit tourism in the interest of
sustainability, although sustainability is often a vague concept.
Hawai ‘i’s public trust doctrine, which is embedded in the state
constitution, establishes that natural and native Hawaiian cultural
resources should be conserved and protected for public use. This
article presents a variety of policy instruments that could be used
individually or in concert to lower tourism levels to conserve and
protect the natural and cultural resources and natural beauty that
are held in trust by the State of Hawai ‘i for the benefit of its people.

INTRODUCTION

Tourists often prioritize visiting certain destinations based on their beauty,
historical significance, and cultural or natural values. Inevitably, some locales attract
more tourists than others. Over time, certain tourist destinations—such as Hawai‘i,
Cancun, the Las Vegas Strip, the Great Pyramid of Giza, Rome’s Colosseum,
Barcelona, Venice, and the Galapagos Islands—have become so popular that large
crowds are the norm.* An excessive number of tourists visiting particular locations
can cause undesirable socioeconomic and environmental effects. These effects
include overcrowding, long wait times, inadequate parking, and decreased quality of

* Professor Emeritus of Geography and Environmental Policy, Michigan Technological
University. | thank Lance Collins, Meagan DeGaia, Patricia Gotschalk, and Genesis Young for their
valuable comments on a previous draft of the paper.

1. Zoe Williams, Wish You Weren't Here! How Tourists are Ruining the World’s Greatest
Destinations, THE GUARDIAN (Aug. 17, 2023), https://www.theguardian.com/travel/2023/aug/17/wish-
you-werent-here-how-tourists-are-ruining-the-worlds-greatest-destinations.
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visitor experience from the tourist’s perspective; noise, traffic congestion, decreased
safety, water shortages, pollution, and declining quality of life from the local’s
perspective; and stress on wildlife and ecosystems from an environmental
perspective.? While the term ‘overtourism’ was not used frequently until 2015,3 it
has been a phenomenon in some areas since at least the 1840s.* Overtourism has
been increasingly recognized as a global problem in recent years—both before the
COVID-19 pandemic and after the pandemic-era travel restrictions were lifted.®
Governments across the world have implemented a variety of mitigation
measures in response to overtourism.® The Galapagos National Park Directorate has
restricted visitors to specific sites where they must adhere to fourteen rules, including
being accompanied by a licensed guide.” Peru imposed restrictions on tourists at
Machu Picchu, including limiting them to two timed entries per day with an approved
guide, and restricting them to specific trails through the ruins.® Nepal has increased
the fee for foreign climbers of Mount Everest to $11,000.° Venice has implemented
a sitting ban on the Rialto Bridge and at several major churches, asked tourists to not
linger on the bridges too long, and added a levy on day trippers from 3—-10 € starting
in Spring 2024.2° Amsterdam has limited Airbnb rentals, stopped beer biking, banned
large coach buses, increased its day tripper fee to 14 € per person, and uses mobile

2. Natasha Bourlin, ‘Your Vacation is My Home’: Hawaii’s Residents are Speaking Out Against
Tourists Behaving Badly, SFGATE (April 2, 2021), https://www.sfgate.com/newsletters/hawaii/article/
Your-vacation-is-my-home-Hawaii-s-residents-16073121.php; Julia Buckley, Tourists in ltaly are
Behaving Badly This Year: Here’s Why, CNN TRAVEL (July 1, 2023, 2:32 AM), https://www.cnn.com/
travel/article/italy-tourists-bad-behavior/index.html; Dalia Perkumiené & Rasa Pranskiniené,
Overtourism: Between the Right to Travel and Resident’s’ Rights, 11 SUSTAINABILITY 1, 11 (2019).

3. Ko Koens et al., Is Overtourism Overused? Understanding the Impact of Tourism in a City
Context, 10 SUSTAINABILITY 1, 4-9 (2018).

4. Alex Ledsom, Overtourism and Digital Nomads — Are Tourist Quotas the Answer?, FORBES
(Sept. 22, 2022, 3:07 PM), https://www.forbes.com/sites/alexledsom/2022/09/22/overtourism-and-digital
-nomads-are-tourist-quotas-the-answer/?sh=3dd3c7c7e776.

5. Id.; Jonathan Tourtellot, Overtourism: Too Much of a Good Thing, NAT’L GEOGRAPHIC (Dec.
21, 2018), https://www.nationalgeographic.com/travel/article/overtourism-how-to-make-global-tourism-
sustainable; Stephen Starr, Overtourism is Stressing Our National Parks: Here’s How Visitors Can Help,
NAT’L GEOGRAPHIC (Oct. 4, 2019), https://www.nationalgeographic.com/travel/article/avoid-over
tourism-indiana-dunes-gateway-arch; Rachel Dodds & Richard Butler, The Phenomena of Overtourism:
A Review, 5 INT’L J. TOURISM CITIES 519, 519-28 (2019); Richard Butler & Rachel Dodds, Overcoming
Overtourism: A Review of Failure, 77 TourIisM REv. 35, 35-53 (2022); Michael Duignan et al., Events
as Catalysts for Communal Resistance to Overtourism, 96 ANNALS OF TOURISM RSCH. 1, 3 (2022);
Ledsom, supra note 4; Cecilia Rodriguez, Summer in Europe? Anti-Tourists and Over-Touristed
Destinations Unveiled by Experts, FORBES (May 28, 2023, 8:00 AM), https://www.forbes.com/sites/
ceciliarodriguez/2023/05/28/summer-in-europe-anti-tourists-and-over-touristed-destinations-unveiled-
by-experts/?sh=3fbaef777215.

6. CNT Editors, 15 Beloved Places Struggling with Overtourism, CONDE NAST TRAVELER (Oct. 24,
2018), https://www.cntraveler.com/galleries/2015-06-19/barcelona-bhutan-places-that-limit-tourist-
numbers; Cheryl Rosen, New Laws and Fees Aim to Avert Overtourism — Or at Least Make it Pay, TRAVEL
RscH. ONLINE (July 29, 2022), https://www.travelresearchonline.com/blog/index.php/2022/07/new-laws
-and-fees-aim-to-avoid-overtourism-or-at-least-make-it-pay/.

7. 1d.

8. Id.

9. Id.

10. Id.; Jonas Martiny, Italy’s Battle Against Mass Tourism, DW (Aug. 9, 2023), https://www.dw.
com/en/italy-tourism-bans-controls-fees-restrictions/a-66453047.
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apps and live streams to encourage tourists to visit less busy areas.!! Barcelona has
banned large coach buses and limited the number of beds in hotels and tourist
apartments.*? Dubrovnik has limited the number of cruise ships.™® Tourists visiting
Bali now receive ‘dos and don’ts’ cards from the Provincial Government upon arrival
at the airport, and a tax of $10 is levied on foreign visitors.4

In contrast, few measures or policies have been implemented in the United
States to control overtourism despite rising concerns.'® The lack of tourism control
measures in the United States is most likely due to the economic benefits tourism
provides.!® Much of the focus of overtourism in the U.S. has been on national parks.’
Several parks have overwhelming numbers of visitors during key holidays, and many
parks have become increasingly popular since the removal of COVID-19 travel
restrictions.®

The National Parks and Recreation Act of 1978 required U.S. national parks
to adopt carrying capacity limits for all areas of each park unit and general
management plans for individual parks.'®2° Unfortunately, the vast majority of parks
did not do so.2* An important factor is that many of the most popular parks are
underfunded and have been struggling to address overcrowding.?? Yosemite National
Park in California—one of the most visited and congested parks—went so far as
completely banning cars in Yosemite Valley from 1907-1914.2 The National Park

11. CNT Editors, supra note 6; Cynthia Barnes, 7 Places That Will Charge a Tourist Fee to Visit in
2024, DAILY PASSPORT (Jan. 2024), https://dailypassport.com/places-that-charge-tourist-fee-to-visit/.

12. 1d.

13. 1d.

14. Bill Birtles, Bali Tourists to Receive ‘Dos and Don’ts’ Card on Arrival as Part of Crackdown on
Unruly Behaviour, ABC News (AU) (May 30, 2023), https://www.msn.com/en-au/travel/news/bali-
tourists-to-receive-dos-and-donts-card-on-arrival-as-part-of-crackdown-on-unruly-behaviour/ar-AA1b
VIllz; Tourist Quotas: These Hotspots Around the World are Limiting Visitor Numbers, TRAVEL + LEISURE
(Sept. 25, 2023), https://wwwv.travelandleisureasia.com/global/news/tourist-quotas-the-destinations-limit
ing-visitor-numbers/.

15. See, e.g., Butler & Dodds, Overcoming Overtourism: A Review of Failure, supra note 5.

16. Id. at 38, 39.

17. Dennis Herman, Loving Them to Death: Legal Controls on the Type and Scale of Development
in the National Parks, 11 STAN. ENV’T L.J. 3, 3 (1992); Robert Manning, What to do About Crowding
and Solitude in Parks and Wilderness? A Reply to Stewart & Cole, 35 J. LEISURE RSCH. 107, 107-18
(2003).

18. Michael Coren & Dan Kopf, Once Again, a Pandemic has Stoked Americans’ Love for National
Parks, QUARTZ (Sept. 29, 2020), https://qz.com/1908674/covid-19-has-americans-visiting-national-
parks-in-record-numbers.

19. 16 U.S.C. § 1(a)-7(b) (repealed 2014). Certain sections of Title 16 were repealed and recodified
at Title 54 in 2014.

20. Robert Manning, Visitor Experience and Resource Protection: A Framework for Managing the
Carrying Capacity of National Parks, 19 J. PARK RECREATION ADMIN. 93, 95-98 (2001).

21. Abby Timmons, Too Much of a Good Thing: Overcrowding at America’s National Parks, 94
NOTRE DAME L. REV. 985, 986-87 (2019).

22. 1d.; Richard Ansson, Jr., Our National Parks — Overcrowded, Underfunded, and Besieged with a
Myriad of Vexing Problems: How Can We Best Fund Out Imperiled National Park System?, 14 FLA.
STATE UNIV. J. LAND USE ENV’T L. 1, 7-23 (1998).

23. Shane Reiner-Roth, How a Car Ban in Yosemite Park Ushered the Car-Friendly National Parks
of Today, AUTOMOBILE CLUB OF S. CAL. (July 20, 2022), https://www.pbssocal.org/food-discovery/how-
a-car-ban-in-yosemite-park-ushered-the-car-friendly-national-parks-of-today.
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Service promised a quieter and more peaceful Yosemite in its 1980 master plan and
considered banning cars again, but ultimately failed to do so when the plan was
rejected in 19892 and 1998.%5 However, Yosemite requires wilderness permits for
backpacking, overnight climbing, and any other overnight stay. Yosemite has also
required permits to climb Half Dome since 2010, where the number of daily permits
issued was dramatically reduced.? In 2000, Zion National Park in Utah became the
first national park to completely restrict vehicular travel within its park boundaries
when it implemented a free shuttle bus system into Zion Canyon, since 99.9% of
visitors go to a six mile corridor there.?” Even so, only four of the 63 national parks
have identified and implemented carrying capacity limits, and none of these limits
regulate the entire park.2® Some parks have low visitation, either due to their lack of
automobile access, such as Michigan’s Isle Royale National Park,?® or due to their
extreme remoteness, such as Alaska’s Gates of the Arctic National Park.® To address
overcrowding and overtourism at other parks, park officials have identified and in
some cases implemented several options.* The remainder of this Article considers
the special case of Hawai‘i and identifies specific challenges in addressing
overtourism there.

The State of Hawai‘i transitioned from plantation-style agriculture focused
on sugarcane and pineapple production to a tourism-based economy during the

24. Kevin Roderick, Park Service Backs Off on Banning Cars in Yosemite, L.A. TIMES (Sept. 2, 1989,
12:00 AM), https://www.latimes.com/archives/la-xpm-1989-09-02-mn-1152-story.html.

25. Eric Brazil, Plan to Ban Cars in Yosemite Fails, SFGATE (Aug. 4, 1998), https://www.sfgate.
com/news/article/Plan-to-ban-cars-in-Yosemite-fails-3076175.php#:~:text=1998-08-04%2004%3A00%
3A00%20PDT%20CALIFORNIA%20--%20The%20National%20Park,Regional%20Transportation%2
0OStrategies%20%28Y ARTS%29%20agency%20buried%20it%20Monday.

26. Christopher Reynolds, At Half Dome, Yosemite Rangers Make Permits a Daily Requirement, L.A.
TIMES (Dec. 14, 2010, 12:00 AM), https://www.latimes.com/archives/la-xpm-2010-dec-14-la-trb-
yosemite-halfdome-permits-2010-1214-story.html.

27. See Timmons, supra note 21, at 996, 1008-09. Personal cars in Zion are technically banned
during the high season only from March through November.

28. 1d. at992.

29. Jeffrey Marion & Tracy Farrell, Management Practices That Concentrate Visitor Activities:
Camping Impact Management at Isle Royale National Park, USA, 66 J. ENV’T MGT. 201, 201-12 (2002).

30. Brian Glaspell et al., Selecting Indicators and Understanding Their Role in Wilderness
Experience Stewardship at Gates of the Arctic National Park and Preserve, 20 GEORGE WRIGHT FORUM
59, 59-71 (2003).

31. For example, shuttle bus systems could be expanded along with some restrictions on cars. Bus
systems are already in place at Yosemite, Glacier, Acadia, Denali, and Grand Canyon National Parks.
Boat transportation is available (and needed) to travel to the Channel Islands and Dry Tortugas National
Parks. See Katie Jackson, 8 National Parks You Can See Without a Car, OUTSIDE (Sept. 15, 2022), https://
www.outsideonline.com/adventure-travel/national-parks/national-parks-without-car/. In addition, free
seasonal trolleys are available from January through April in the Everglades and Biscayne National Parks.
See Katie Jackson, Park-N-Ride: 7 National Parks Where You Don’t Need a Car, KOA (Aug. 4, 2022),
https://koa.com/blog/park-n-ride-7-national-parks-where-you-dont-need-a-car/. Reservation and
permitting systems can also be implemented (or expanded beyond those already in place), though these
tend to be unpopular with the public. See Timmons, supra note 21, at 1010-12. Additional options include
targeted advertising campaigns to encourage or discourage the use of specific parks, trails, or facilities,
and limiting the use of electronic media within parks. See id. at 1012—15.
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1960s. *? These changes were especially rapid on the islands of Maui, O‘ahu, Kaua‘i,
Hawai‘i, and Lana‘i.®® By 2018, tourism grew to over 20% of the state’s economy.
In 2019, Hawai‘i had over 10 million tourists, compared to a resident population of
only 1.4 million.®* Despite the employment and income benefits of tourism, a
backlash has developed in recent years because of the adverse social, cultural, and
environmental impacts of tourism in the state, especially on Maui%® and Kaua‘i.%
The state legislature created the Hawai‘i Tourism Authority (HTA) in 1998
to market and manage the growth of the tourism industry. The HTA is funded by
hotel room taxes and has led the tourism surge in the state.®” However, the Hawai‘i
tourism industry was shut down during the COVID-19 pandemic in 2020 and 2021,
during which an increasing number of residents came to believe that the state was
too dependent on tourism. This sentiment was reflected in public opinion surveys by
the Hawai‘i Department of Business, Economic Development & Tourism, though
public sentiment towards tourism turned slightly more positive in 2023.38% The
leading problems identified in the survey were overcrowding,*® damage to the
environment, higher cost of living, traffic problems, and lack of respect for the local
culture and traditions. These concerns have been especially pronounced on Maui and
Kaua‘i.** In 2023, this dissatisfaction led the state legislature to attempt to eliminate
the HTA and replace it with a tourism management agency. While the effort failed,

32. The State of Hawai‘i officially recognizes 137 islands and has five counties—Hawai‘i, Honolulu,
Kalawao, Kaua‘i, and Maui—and eight main islands: Hawai‘i, Maui, Kaho‘olawe, Lana‘i, Moloka‘i,
O‘ahu, Kaua‘i, and Ni‘ihau. O‘ahu is by far the most populous island and Hawai‘i, the southernmost
island, has by far the largest land area. The Island of Hawai‘i is typically called the Big Island to
differentiate it from the State of Hawai‘i.

33. MANSEL BLACKFORD, FRAGILE PARADISE: THE IMPACT OF TOURISM ON MAUI, 1969-2000
(2001); JAMES MAK, DEVELOPING A DREAM DESTINATION: TOURISM AND TOURISM POLICY PLANNING
IN HAWAI’1 (2008).

34. Jerome Agrusa et al., Tourism Well-Being and Transitioning Island Destinations for Sustainable
Development, 14 J. RISK FIN. MGMT. 1, 1 (2021); 2023 State Population Estimates, DEP’T OF Bus., ECON.
DEvV., & TourIsM (Dec. 20, 2023), https://census.hawaii.gov/main/2023-state-pe/#:~:text=0n%20July
%201%2C%202022%2C%20the,by%2012%20people%20a%20day.

35. Maui County consists of four islands: Maui, Lana‘i, Moloka‘i and Kaho‘olawe (where access is
restricted due to unexploded military ordnances), though 93 percent of its people live on the island of
Maui; 2023 State Population Estimates, supra note 34; Guidelines for Right of Entry Permit Requests,
KAHO’OLAWE ISLAND RSRV. COMM’N, http://www.kahoolawe.hawaii.gov/access/Right%200f%20Entry
%20Permit%20Request.pdf (last visited Mar. 30, 2023).

36. Allison Schaefers, Frustrated Residents Push Back as Hawai ‘i Tourism Resurges, HONOLULU
STAR-ADVERTISER (April 11, 2021), https://www.staradvertiser.com/2021/04/11/hawaii-news/frustrated-
residents-push-back-as-hawaii-tourism-resurges/.

37. MAK, supra note 33, at 64, 65.

38. In an annual survey that has been administered to residents since 1999, the most recent findings
were that 59 percent of 1,949 respondents in the Fall of 2022 believed that Hawai‘i was too dependent on
tourism and should diversify its economy. Resident Sentiment Survey — Fall 2022, OMNITRAK (Jan. 2023),
https://www.hawaiitourismauthority.org/media/10335/dbedt-resident-sentiment-fall-2022-final-0122623
_accessible.pdf.

39. Resident Sentiment Toward Tourism Recovering After Prolonged Downturn, HAW. TOURISM
AUTH. (Feb. 8, 2023), https://www.hawaiitourismauthority.org/news/news-releases/2023/resident-senti
ment-toward-tourism-recovering-after-prolonged-downturn/.

40. See Agrusa et al., supra note 34.

41. See Schaefers, supra note 36.
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the HTA has been tasked with focusing on destination management rather than
marketing going forward.*2

The problem of overtourism in Hawai’i has been recognized outside of the
state as well. For example, Fodor’s Travel took the unusual step of placing Maui on
its ‘No List” of places that tourists may want to avoid in 2023 because of water
shortages in residential areas and housing shortages that have especially affected
Native Hawaiians.*® Tensions between locals and the tourism industry were reignited
in August 2023 in the aftermath of the devastating, tragic, and deadly wildfire that
shut down and destroyed much of Lahaina, one of Maui’s main tourism centers.*

This Article reviews the options available for the State of Hawai‘i and its
tourism-stressed areas to begin to shift away from tourism by reducing the number
of visitors to sustainable levels.*® Part | identifies three constitutional issues such
restrictions could raise, namely the right to interstate travel, potential state economic
protectionism, and the public trust doctrine (both in common law and in the state
constitution). Part II discusses why Hawai‘i is a unique case that is worthy of special
consideration to implement policies and procedures for sustainable tourism. Part 111
then reviews a range of policy instruments that can be applied to enact such policies,
including a variety of practical challenges and considerations, such as how to
determine the carrying capacity for limiting tourist levels, and which government
agencies might get involved in implementation.

I CONSTITUTIONAL ISSUES

As the previous discussion suggested, government leaders in Hawai‘i have
been reluctant to restrict tourism. In March 2023, however, the COVID-19 pandemic
led former Governor David Ige to stop all tourist arrivals as part of the statewide
lockdown in order to protect the health and safety of residents.*® While initially the
lockdown was only intended to last 30 days, the restrictions were not lifted until
November 2021.4” The over-reliance on tourism led to extremely adverse economic

42. Stewart Yerton, The Hawai i Tourism Authority Just Won't Die Despite Some Lawmakers’ Best
Efforts, HoNoLuLu CiviL BEAT (May 16, 2023), https://www.civilbeat.org/2023/05/the-hawaii-tourism-
authority-just-wont-die-despite-some-lawmakers-best-efforts/; see Burhanettin Zengin et al., Rethinking
Overtourism in the Post-COVID-19 Period: Is Demarketing A Solution?, 10 TOUR. MGT. RSCH. 32, 32
(2023).

43. Fodor’s No List 2023: Ten Regions to Reconsider in 2023, FODOR’S TRAVEL (Nov. 2, 2022),
https://www.fodors.com/news/news/fodors-no-list-2023.

44. Maanvi Singh, Maui Wildfires Expose Rift Over Island’s Tourism: We'’re More Vulnerable Than
Anyone Admits, THE GUARDIAN (Aug. 17, 2023), https://www.theguardian.com/us-news/2023/aug/17/
maui-wildfires-expose-rift?CMP=Share_iOSApp_Other.

45. Visitation to another one of the eight main islands, Ni‘ihau, is also restricted. Ni‘ihau however is
a small, completely privately-owned island. See Daniel Rennie, Niihau: Hawaii’s “Forbidden Island”
Without Paved Roads, Plumbing, or Police, ALL THAT’S INTERESTING (Jan. 23, 2019), https://allthats
interesting.com/niihau.

46. Dan Nakaso, Gov. Ige Calls for Tourism Halt for 30 Days Amid Coronavirus Pandemic,
HoONOLULU STAR ADVERTISER (March 18, 2020), https://www.staradvertiser.com/2020/03/18/hawaii-
news/ige-calls-for-tourism-halt-for-30-days/.

47. Eduardo Medina, Hawaii is Easing Restrictions and Preparing to Welcome Back Tourists, N.Y.
TIMES (Nov. 4, 2021), https://www.nytimes.com/2021/11/03/us/hawaii-covid-restrictions-tourists-ige.
html.
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consequences in the State during 2020 and 2021.%8 This vulnerability led many
residents to reconsider the benefits of tourism.*® State or local restrictions on
tourism—whether for health and safety reasons or for sustainable tourism—raise two
important constitutional issues: (1) the freedom to travel between states, and (2)
potential state economic protectionism.> A third constitutional issue, which would
support sustainable limits on tourism, is the public trust doctrine. These three issues
will be discussed in turn.!

A. The Interstate Right to Travel

A right to travel was mentioned in Article 4 of the Articles of
Confederation: “the people of each state shall have free ingress and regress to and
from any other state.”5? Although no such right to travel is explicitly enumerated in
the U.S. Constitution, the Supreme Court has ostensibly found the right to interstate
travel in seven different constitutional provisions.%® Thus, it has been up to the
Supreme Court in a series of decisions to delineate a right to travel, as well as any
exceptions.>

The first important ruling came in 1868 in Crandall v. Nevada,* though the
textual justification for the holding was vague. Crandall established that a state
cannot prevent people from leaving for another state by taxing them, and thus
freedom of movement is a right of national citizenship though it is not absolute. As
noted below, some circuit courts have found that this right does not imply a right to
use a particular mode of travel. In Williams v. Fears, the Supreme Court held that
the right to travel is an attribute of personal liberty protected by the Constitution
under the 14th Amendment and other provisions.> A 1920 decision by the Court in
U.S. v. Wheeler held that a fundamental right to travel was covered by the Privileges
and Immunities Clause of the 14th Amendment, while simultaneously noting that the

48. Steven Bond-Smith & Peter Fuleky, The Effect of the Pandemic on the Economy of Hawaii (The
Econ. Rsch. Org. at the Univ. of Haw., Working Paper No. 2022-4, 2022); Yong Yan et al., Can Tourism
Sustain itself Through the Pandemic: Nexus Between Tourism, COVID-19 Cases and Air Quality Spread
in the ‘Pineapple State’ Hawaii, 25 CURR. ISSUES TOUR 421, 421-40 (2022).

49. Lauren Aratani, Can Hawaii Reset its Stressed Out Tourism Industry After the Pandemic?, THE
GUARDIAN (June 21, 2021, 5:00 AM), https://www.theguardian.com/us-news/2021/jun/21/hawaii-
tourism-industry-after-covid.

50. Preventing state economic protectionism is the purpose of the Dormant Commerce Clause. See
infra Section 1.B.

51. Consideration of these three constitutional issues in concert is necessary for a robust defense of
potential state restrictions on tourism levels.

52. Articles of Confederation (1777), NAT’L ARCHIVES, https://www.archives.gov/milestone-
documents/articles-of-confederation (last visited Apr. 30, 2024).

53. Lutz v. City of New York, 899 F. 2d 255, 259-67 (3d Cir. 1990) (detailing the seven
constitutional provisions where the right to travel had previously been found).

54. Exceptions to the right to travel include public health emergencies and national security, among
others.

55. See Crandall v. Nevada, 73 U.S. (6 Wall.) 35 (1867).

56. Williams v. Fears, 179 U.S. 274 (1900). The interstate right to travel is a subcategory of the right
to travel more generally, which is similarly not found in the U.S. Constitution. The general right to travel,
while fundamental, can be subject to a variety of limitations, such as restrictions or travel bans on travel
bans on certain classes of people arriving from overseas, as discussed below.
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Constitution did not grant the federal government the power to protect freedom of
movement.%” In Kent v. Dulles, the Court held that the right to travel is a part of the
“liberty” of which a citizen cannot be deprived without due process of law under the
5th Amendment.®

In the landmark 1999 decision Saenz v. Roe, which struck down residency
requirements to receive welfare benefits in California, the Court identified three
separate but related rights to travel among states:>® (1) the right to freely enter one
state while leaving another state, (2) the right under the Privileges and Immunities
Clause to be treated as a welcome visitor as opposed to an unfriendly alien, and (3)
the right for immigrants to be treated as the same as native-born citizens of a state.®
The first two of these three rights are most pertinent to tourism.

The right of free travel has been challenged several times. For example,
California passed an “anti-Okie” law in 1937 to stop the migration into the state by
economic refugees of the Dust Bowl in Oklahoma.®® In Edwards v. California, the
Court ruled based on the Commerce Clause that these restrictions were
unconstitutional.2 Most infamously, beginning in 1947, the U.S. Department of
State enforced a series of regulations restricting citizens from traveling because of
their political views.® The denial of passports by the federal government had been a
somewhat common occurrence since the end of World War I, but became more
common during the Cold War.54 Several Court rulings in the 1950s would return the
passport practices to pre-Cold War norms.®® In Bauer v. Acheson, the Court held that
procedural due process demanded a “quasi-judicial hearing” in passport revocation
cases.5® Shachtman v. Dulles went further and held that substantive due process was
also required in the hearings, that the denial of a passport should not be arbitrary.5”
Nathan v. Dulles involved the application for a passport by economics professor Otto
Nathan. His passport application had been pending for almost 20 months.®® The
district court ordered a hearing, which was appealed, and ultimately the State
Department dropped the case and issued a passport on June 6, 1955 without a

57. See U.S.v. Wheeler, 254 U.S. 281 (1920).

58. See Kent v. Dulles, 357 U.S. 116 (1958).

59. See Saenz v. Roe, 526 U.S. 489 (1999).

60. Seeid.

61. Welfare and Institutions Code of California, St. § 2615 (1937), which provided: “Every person,
firm or corporation, or officer or agent thereof that brings or assists in bringing into the State any indigent
person who is not a resident of the State, knowing him to be an indigent person, is guilty of a
misdemeanor.”

62. See Edwards v. California, 314 U.S. 160 (1941).

63. Notes, Passport Refusals for Political Reasons: Constitutional Issues and Judicial Review, 61
YALE L. J. 171 (1952); Reginald Parker, Comment, “Passport Denied”: State Department Practice and
Due Process, 3 STAN. L. REv. 312, 312 (1951).

64. Roger Williams, Passport Denial and the Freedom to Travel, 2 WM. & MARY L. REV. 266, 266—
67 (1959).

65. Leonard Boudin, The Constitutional Right to Travel, 56 CoLUM. L. REV. 47, 51-71 (1956).

66. Bauerv. Acheson, 106 F. Supp. 445 (D.D.C. 1952); James Kirkham, Administrative Law: Denial
of Passport Upon Undisclosed Information, 44 CALIF. L. REV. 579, 579 (1956); Charles Fahy, The Right
to Travel Note, 62 NAT. L. FORUM 109, 114-15 (1961).

67. Shachtman v. Dulles, 225 F.2d 938, 941 (D.C. Cir. 1955); Fahy, supra note 66, at 115-16.

68. Dulles v. Nathan, 225 F.2d 29, 30 (D.C. Cir. 1955).
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hearing.®® In Kent v. Dulles, the Secretary of State had refused to issue a passport to
a citizen based on suspicion that the applicant was going to travel abroad to promote
communism. The Court held that the federal government could not restrict the right
to travel without due process of law.™

Given the fundamental right to travel, what exceptions might be allowed?
Since 1999, several circuit courts have held that being denied access to a single mode
of transportation is not a violation of the fundamental right to travel—this is
generally called the single mode doctrine.”™ In addition, the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996 can restrict the freedom of
movement as punishment for child support debtors.”> The Universal Declaration of
Human Rights adopted by the General Assembly of the United Nations included a
provision for the right to travel.” For international tourists, of course, there are
requirements for citizens to have a passport (and in some cases a visa) and in some
cases this is denied. Under the Passport Act of 1926, a passport can be denied for
national security or foreign policy reasons, in a wartime emergency or otherwise.”
Other current exceptions will be turned to next.

1. Public Health Emergencies

The emergency powers of the federal government to refuse entry to non-
residents and to quarantine U.S. residents returning from abroad have existed by
statute from nearly the start of the nation’s independence.’ Today, such powers to
restrict travel are given to the President, the Secretary of the Department of Health
and Human Services, and state governors to address public health emergencies. As
the recent COVID-19 pandemic demonstrated, these powers to control travel can be
sweeping and extensive, although it is not clear exactly how to best balance public
health exigencies, including cases of less serious or deadly diseases, and
constitutional rights.”® However, some have questioned whether the COVID-19

69. Nathan v. Dulles, 129 F. Supp. 951, 952 (D.D.C 1955); Boudin, supra note 65, at 59; William
Gould, The Right to Travel and National Security, 161 WASH. UNIV. L. QUART. 334, 34445 (1961).
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71. See Monarch Travel Servs., Inc. v. Associated Cultural Clubs, Inc., 466 F.2d 552, 554 (9th Cir.
1972) (holding that Federal Aviation Act requiring tariffs on air carriers did not infringe upon the
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language of in the holding of Monarch Travel to develop the Single Mode Doctrine). See generally
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74. 22 U.S.C.§ 211a.

75. An Act Relative to Quarantine, ch. 38, 1 Stat. 474 (1796); see also Meryl Chertoff, The Right to
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travel restrictions were effective in combating the pandemic and might have been
politically motivated.”” 78

2. Exceptions to the Right to Travel Under the Privileges and
Immunities Clause

In Supreme Court of New Hampshire v. Piper, the U.S. Supreme Court held
that the Privileges and Immunities Clause prohibited discrimination against a non-
resident, except (1) where there are “substantial” reasons for the difference in
treatment, and (2) the difference in treatment bears a close or substantial relationship
to the state’s objective. For the latter requirement to be met, the Court considered the
availability of less restrictive means.” Kathryn Piper was a non-resident who had
sought to practice law in New Hampshire, but the Supreme Court of New Hampshire
had held that only residents could practice law in the state.®° While the U.S. Supreme
Court ruled against the Supreme Court of New Hampshire in this case, it is possible
to conceive of some restrictions on out-of-state and international tourists from
visiting Hawai‘i passing constitutional scrutiny if such restrictions were limited in
time, applied equally to all out of state and international tourists, and based on
evidence that such limits are needed to protect the natural—i.e., public trust—
resources of the state.?!

In a recent law review article, right to travel jurisprudence is considered in
light of the COVID-19 pandemic.8? Only two of the four district court decisions
reviewed apply strict scrutiny to travel restrictions, and thus conflicting standards
have been used. For example, both strict scrutiny and a highly deferential standard
were applied in Carmichael v. Ige, a federal case from the District of Hawai‘i that
upheld the state’s COVID-19 travel restrictions in part because they did not
discriminate between residents and non-residents.®® Grounded in a faithful reading
of Saenz v. Roe, a review by Timothy Carey shows that this case and other case law
that followed indicates that different components of the right to travel have received
differing levels of scrutiny.®* For example, the direct restraint on interstate travel in
Edwards v. California was a violation of the first of the three components and strict
scrutiny is the appropriate standard in such cases.?> Alternatively, the second
component of the right to travel—the right to be treated as a welcome visitor—directs
a lower standard of review as was applied in Piper, often called intermediate scrutiny
(i.e., more rigorous than the rational basis test but less rigorous than strict scrutiny).8

77. Benjamin Mason Meier et al., Travel Restrictions and Variants of Concern: Global Health Laws
Need to Reflect Evidence, 100 BuLL. WORLD HEALTH ORG. 178, 178-78A (2022).

78. See id.; see also Siamak Seyfi et al., COVID-19 and International Travel Restrictions: The
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In the case of tourism limitations, my argument is that Hawai‘i has an important
government interest in lowering tourism levels in order to adequately protect the
state’s natural and cultural resources for the benefit of its people. Crucially, no
potential tourists from other states or abroad would be unwelcome from visiting
Hawai‘i, however they may be given time and place restrictions in order to further
the important government interest.

B. State Economic Protectionism

While the Commerce Clause of the U.S. Constitution gives Congress,®’ not
the states, far-reaching power to regulate commerce among the several states and
with foreign nations, it is unlikely to be relevant to tourism-related business activity
wholly within a state.®8 This is because any limits placed on tourism within Hawai‘i
would not be likely to have a substantial effect or be related to interstate commerce.
For more than half a century, Wickard v. Filburn had established sweeping and near
limitless powers for Congress to regulate economic activity that had even an indirect
effect on interstate commerce, and to preempt or prevail over conflicting state
regulation of the same economic activity.® However, this consensus changed with
three decisions by the Rehnquist Court. First, in U.S. v. Lopez, the Court held that
the Gun-Free School Zones Act of 1990 was unconstitutional because it exceeded
federal authority under the Commerce Clause.*®® This Act had made possessing a gun
within a school zone a federal offense. This decision affirmed that federal regulation
was permissible only for activity that uses channels of interstate commerce, for
persons or things in interstate commerce, or activity that substantially affect or relate
to interstate commerce. To determine this, a rational basis test was applied. U.S. v.
Morrison then held that parts of the Violence Against Women Act of 1994 was
similarly unconstitutional because it exceeded federal authority under the Commerce
Clause.®* This Act penalized violent crimes motivated by gender. A contrary decision
followed in Gonzalez v. Raich, which held that Congress can criminalize the
production and use of homegrown cannabis even if state law allows its use for
medicinal purposes.? A notable dissent in this 6-3 decision was by Chief Justice
Rehnquist (jointly with Justice O’Connor), who argued for limiting the Commerce
Clause authority as was held in the Lopez and Morrison cases.*

Potentially relevant to sustainable tourism is the so-called Dormant (or
negative) Commerce Clause, which has been found to be implicit in the Commerce
Clause.** Dormant Commerce Clause jurisprudence has long been used by federal

87. U.S.Const.art. 1,88, cl. 3.

88. An exception and possible violation of the Commerce Clause would be the case of Hawai’i
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93. Id. at 42-45.
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courts to invalidate certain economic protectionist state laws and regulations that
discriminate against interstate commerce. These state laws and regulations are
allowable if there is a legitimate local non-economic purpose to treat such commerce
differently and this purpose cannot be served as well by available nondiscriminatory
means.® The latter requirements were established in Hughes v. Oklahoma.%®
Moreover, the Dormant Commerce Clause has a negative command, effectively
forbidding some state economic regulations even when Congress has not legislated
on the subject.%’

There are, however, exceptions to the Dormant Commerce Clause. A
balancing test of the benefits and burdens of a state law known as the Pike doctrine
is applied, based on the decision in Pike v. Bruce Church, Inc.% The test considers
the nature of the state or local interest, and whether or not regulation could be better
tailored to serve that interest with a less burdensome impact on interstate
commerce.® In Pike, the Supreme Court held that a state law should be struck down
only if its impact on interstate commerce “is clearly excessive in relation to the
putative local benefits” of the law.%

A landmark environmental decision based on the Dormant Commerce
Clause was City of Philadelphia v. New Jersey.'% In 1973, New Jersey banned the
import of most solid and liquid waste that originated or was collected out of state.%
The Supreme Court found this law unconstitutional because it considered the ban to
be economic protectionism without an otherwise legitimate local concern.!®®
Interestingly, Justices Rehnquist and Burger dissented on the basis of the validity of
quarantine laws, which allow a state to prohibit the import of items such as germ-
infected rags or diseased meat to protect the health of its own citizens.%

Two recent decisions are especially relevant to the constitutionality of state-
level restrictions on tourism. In Maine v. Taylor, the Court held that a state may
prohibit the importation of out-of-state baitfish even if the law discriminates against
interstate commerce on its face, because importing fish could introduce parasites and
non-native species that could harm local ecology.'% In essence, the Court found that
Maine met the requirements of the tests outlined in both Hughes and Pike. The

Regan, The Supreme Court and State Protectionism: Making Sense of the Dormant Commerce Clause,
84 MICH. L. REv. 1091 (1986); Martin Redish & Shane Nugent, The Dormant Commerce Clause and the
Constitutional Balance of Federalism, 187 DUKE L. J. 569 (1987); Daniel Francis, The Decline of the
Dorman Commerce Clause, 94 DENV. L. REvV. 255, 266 (2016).
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97. Oklahoma Tax Comm’n v. Jefferson Lines, Inc., 514 U.S. 175, 179 (1995).
98. Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970).
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104. Id. at 630-33.
105. Maine v. Taylor, 477 U.S. 131 (1986).



220 NATURAL RESOURCES JOURNAL Vol. 64.2

second and most recent decision is National Pork Producers Council v. Ross. % Ross
involved a Dormant Commerce Clause challenge to California’s public health and
welfare requirements of Proposition 12.1%7 Enacted in 2018, Proposition 12 was a
ballot initiative which imposed some of the strictest animal welfare rules in the
nation.'® Among other requirements, it forbid pork farmers from cruelly confining
a breeding sow with less than 24 square feet and prohibited the sale of pork in
California that does not comply with this public health and welfare standard.'® Since
almost all pork sold in California is imported, the Proposition has a major impact on
other state’s producers and market prices.*? The petitioners did not allege economic
discrimination, but raised two alternative legal theories that the Court rejected.'*
Thus, the Court upheld California’s requirements as legal, though it was a 5-4
decision with several dissents. Justice Gorsuch, writing for the majority, addressed
the ruling in Pike, agreeing with it but arguing that its standard of prohibiting “clearly
excessive” effects on interstate commerce was too vague.'?

C. Public Trust Doctrine

A third constitutional issue, and one that can be used as a basis to support
sustainable limits on tourism, is the public trust doctrine. At its core, the doctrine is
a requirement that the state or sovereign holds in trust public lands, waters, and a
variety of other resources for the general public’s benefit and use.'*® These resources
should be preserved for the public need, benefit, and interest.!'4 The doctrine dates
to Roman civil law and was historically codified in the Institutes of Justinian.'
Eventually the doctrine was applied through English, European, and American
common law.*® The trust resources that are covered by the doctrine are extensive
and have grown over time, including navigable waters and the lands submerged by
them, oceans, beaches, seashores, parklands, a variety of other natural assets or
capital, ecosystems and ecosystem services, wildlife and biological diversity, the
atmosphere, legal and political systems, libraries, educational systems, public
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bathhouses, transportation infrastructure, city streets, radio spectrum, and the
Internet.tt

The public trust doctrine imposes three limits on government power.®
First, property subject to the doctrine must be used for a public purpose and made
available for use by the general public.!'® Second, the government must preserve the
trust property for current and future use.*?® Third, public trust duties can limit or
prohibit the transfer of property rights.??

While it has long been recognized that the public trust doctrine has been
incorporated into statutory, constitutional, and federal and state common law,*?? an
argument can be made that there is a federal constitutional public trust as well. For
example, the Property Clause of the U.S. Constitution states, “[t]he Congress shall
have Power to dispose of and make all needful Rules and Regulations respecting the
Territory or other Property belonging to the United States.”*?® A broad reading could
be used to argue that the public trust doctrine is a structural and judicially enforceable
constitutional principle, since it provides Congress with power over federal lands
and a limit on the federal government’s power, among other things.1?*

1. Public Trust Doctrine in the States and Hawai ‘i

The 50 U.S. states exhibit a rich complexity and a variety of philosophies
in their adoption of the public trust doctrine.'?® In general, there is a strong emphasis
on the navigable waterways of the states and associated submerged lands, and thus
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state water law and water rights.?® Besides navigation, the protected public rights in
water are for fishing and commerce, and often recreation and aesthetics.*?” Over half
of the states have enshrined public trust provisions in their state constitutions, which
is especially common in the western states.'?® In the western states there has been
more of a shift to ecological and sustainability public trust doctrines, especially in
California and Hawai‘i, and to a much lesser extent in Alaska, Washington, and
North Dakota.?® In many eastern states, navigable waters are given an admixture of
public and private rights.® ---130---

Hawai‘i has one of the most developed public trust doctrines in the country,
which is based on common law, statutory law, and the state constitution. The doctrine
was first recognized in the 1899 case King v. Oahu Railway & Land Co., which was
decided 60 years before statehood.’® A key passage was added to the state
constitution at the State Constitutional Convention in 1978, as Art. IX, § 1:

For the benefit of present and future generations, the State and its
political subdivisions shall conserve and protect Hawaii’s natural
beauty and all natural resources, including land, water, air,
minerals and energy sources, and shall promote the development
and utilization of these resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency of the State.
All public natural resources are held in trust by the State for the
benefit of the people.’®

Hawai‘i’s public trust doctrine thus covers not only navigable waterways of
the state and the use of water resources, but also its natural beauty, land, wildlife, all
other natural resources, including biodiversity.*3® Moreover, public trust provisions
are found in a dozen sections of the state constitution and over a dozen sections of
state laws.** Among these provisions are several that extend the public trust to
Native Hawaiians and which establish an Office of Hawaiian Affairs.'*® Besides Art.
IX, § 1 of the state constitution, several of Hawai‘i’s public trust provisions could
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easily be argued to provide a legal basis for potential limits to tourism levels. These
include:

The State shall have the power to promote and maintain a healthful
environment, including the prevention of any excessive demands
upon the environment and the State’s resources.**

Each person has the right to a clean and healthful environment, as
defined by laws relating to environmental quality, including
control of pollution and conservation, protection and enhancement
of natural resources. Any person may enforce this right against any
party, public or private, through appropriate legal proceedings,
subject to reasonable limitations and regulations as provided by
law.1¥7

The people shall have a right to drinking water, and running water,
and the right of way. The springs of water, running water, and
roads shall be free to all, on lands granted in fee simple[.]*%®

Further, State Water Code Section 174C-2(a) “recognize(s) that the waters
of the State are held for the benefit of the citizens of the State” and “declare(s) that
the people of the State are beneficiaries and have a right to have the waters protected
for their use.” In addition, the Code requires the “protection of traditional and
customary Hawaiian rights, the protection and procreation of fish and wildlife, the
maintenance of proper ecological balance and scenic beauty, and the preservation
and enhancement of waters of the State for municipal uses, public recreation, public
water supply, agriculture, and navigation. Such objectives are declared to be in the
public interest.”*% Finally, several rulings in the state courts of Hawai’i have favored
the public use and enjoyment of water, land, wildlife, and other resources over
private uses in the state. These decisions include Robinson v. Ariyoshi?, In re Water
Use Permit Applications'#!, Kobayashi v. Zimring*#?, and Morimoto vs. Board of
Land and Natural Resources.*

Summing up, Hawai‘i has one of the most extensive public trust doctrines
among all states, which extends well beyond its navigable waters. Given the two
dozen plus sections of the State’s constitution and laws to favor public over private
uses and protections of land, waters, and wildlife, I argue that Hawai‘i’s public trust
doctrine provides a strong legal basis for sustainable limits to tourism.
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1. THE UNIQUE CASE OF HAWAI‘I

The State of Hawai‘i’s tourism-stressed islands were selected for this case
study in sustainable tourism for several reasons. First, Hawai‘i is the only state that
is comprised entirely of islands, which presents some unique challenges and
considerations. Based on its land area, Hawai‘i is the fourth smallest state in the
country,*** and it is highly dependent upon food imports from the mainland and
foreign countries. Second, as the recent COVID-19 pandemic demonstrated, Hawai‘i
is highly sensitive due to its limited health care resources and the long distance to
the mainland for potential medical referrals.}*® Third, Hawai‘i has by far the largest
number of endangered and threatened plant and animal species in the nation.14
Fourth and finally, Hawai‘i has extremely fragile coral reefs and other coastal and
marine resources that are further stressed by its tourism industry.’*’ More
background detail on these issues follows below.

A. Import Dependence

The State of Hawai‘i has for many years been concerned about its high
import dependence and vulnerability, especially for food, which began soon after
statehood in the 1960s.8 It was during this post-statehood period that thousands of
acres of the state’s prime farmlands were gradually converted to hotels and other
types of commercial development.**® What remained in the agricultural sector was a
greater reliance on sugarcane and pineapple plantations, although these crops were
already well established.*> While the exact rate of imports varies from year to year,
food import dependence from other states and abroad is currently around 85 to 90%,
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including any imports needed to feed tourists.’> Moreover, food prices in Hawai’i
are often the highest in the nation.*>? The combination of high food prices and import
dependence results in over $3 billion in spending leaving the state’s economy each
year.’®® In addition, the drinking water supply is limited and subject to potential
disruption, as demonstrated by the Maui fires in August 2023.%

Import dependence makes the state highly vulnerable to natural disasters
and global events that can disrupt the shipping industry and the food supply. Thus,
solutions are likely to be complex and expensive.'>® As noted earlier, the Hawai‘i
Constitution lists self-sufficiency as an important goal.'>® However, complete food
self-sufficiency may not be realistic and greater reliance on locally produced and
sourced food is a long-term project.’>"1% A more realistic goal may be to achieve
50% self-sufficiency in staple crops, e.g., rice, sweet potatoes, wheat, breadfruit,
taro, and bananas.*®

B. Limited Health Care Resources

Given the fact that Hawai‘i is over 2,000 miles away from California and
other west coast states, its limited number of hospital beds and other health care
resources is concerning, especially during a pandemic or other health emergencies.°
Indeed, Hawai‘i has the ninth fewest number of hospital beds per capita among all
states, at 1.9 beds per 1,000 people compared to the national average of 2.4.16 While
health emergencies are unpredictable, the potential stress on health care resources
and patient capacity at hospitals was highlighted during the COVID-19 pandemic
and was a major consideration during Governor Ige’s lockdown of the state’s
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economy and halting of tourism for over a year and a half.*5? Kaiser Permanente, the
main healthcare provider in Hawai‘i, will transfer some patients from the outer
islands to hospitals on O‘ahu, and sometimes even to California, for serious health
issues, although such travel is rare because of cost considerations.*53

Tourism in Hawai’i is permitted on six islands only: O‘ahu, Maui, the Big
Island of Hawai‘i, Kaua‘i, Lana‘i, and Moloka‘i.!% The largest number of tourists
visit the islands of O’ahu and Maui, with average daily visitation levels commonly
exceeding 100,000 and 70,000, respectively.'®> However, more relevant is the ratio
between the number of visitors and the resident populations on the islands, since it
is the relatively excessive number of visitors that will risk taxing health care
resources for residents.®® While it is debatable how many visitors is too many,
depending on the carrying capacity of each island, Maui County adopted a rule of
thumb that it is desirable to not exceed an island-wide visitor population of roughly
33% of the resident population.®” Based on this metric, among the six main islands
(omitting Kaho‘olawe and Ni‘ihau, which do not allow tourism), Maui and Kaua‘i
consistently exceed the 33% threshold year round, but especially in early summer.168

C. Endangered and Threatened Species

Hawai‘i has by far the highest number of endangered and threatened species
of all states, and most of them are endangered. With almost 500 total species on the
federal endangered species list in Hawai‘i, the next highest state is California, with
around 200 less (and with a high concentration in southern California).%® Around
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85% of the Hawaiian species are flowering plants or ferns and fern allies.*™® Among
Hawai‘i’s listed species, the vast majority fall under the jurisdiction of the U.S. Fish
and Wildlife Service, while 15 additional species are marine animals that fall under
the jurisdiction of the National Oceanographic and Atmospheric Administration
(NOAA) Fisheries. These marine animals include six whale species, five types of
sea turtles, two shark species, the giant manta ray, and the Hawaiian monk seal. All
of these marine species live at least seasonally in the Pacific Ocean waters off
Hawai‘i.}™ In many cases, legal restrictions are made on access to the habitat of
endangered or threatened species, and in the case of whales, monk seals, and sea
turtles, people must keep various minimum distances from the animals and violators
can be subject to substantial fines.'”> While only a small number of the total listed
species in Hawai‘i are marine animals, most tourists are more likely to see and
experience the endangered or threatened marine animals since spending time in the
ocean is a popular tourist activity.'"

D. Coral Reefs

A major tourist attraction in Hawai‘i is its beautiful and abundant coral reefs
and associated marine resources, which tourists experience through snorkeling and
scuba diving either near the shoreline or further into the ocean off of dive boats.*™
Hawai‘i’s main islands include over 140,000 acres of coral reef habitat, which
provide food for many fish and other marine species, filter water pollution, buffer
beaches from erosion from strong waves and currents, and provide hundreds of
millions of tourism dollars annually to the state’s economy.'’® Coral reefs and fishing
are also extremely important to Hawaiians and the reefs of the main Hawaiian island
have an estimated value of $33.57 billion.'® Unfortunately, many coral reefs are
being degraded by combinations of overfishing and destructive fisheries,
sedimentation, water pollution, sunscreen chemicals, coastal construction, invasive
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species, global warming, and coral bleaching.!”” An additional factor in reef
degradation can be overtourism through intentional and unintentional contact by
divers, which may be very difficult to isolate from the other causes.'’

A recent study used over 250,000 geotagged Instagram posts from 2018 to
2021 by tourists visiting Hawaiian coral reefs and compared them with flyover maps
of live coral cover to determine how tourist divers are damaging reefs.'”® The authors
also used artificial intelligence to assess live coral reef map images with a 2-meter
and 16-meter resolution.'® The major findings of the study were that divers more
often visited the most accessible sites with the most live coral, but at the more
popular sites the coral covers were more degraded compared to the coral at less
popular sites.'® Coral tended to thrive farther out into the ocean where fewer people
dove and interacted with the reefs.'®? Thus, tourism was concluded to suppress and
degrade live coral coverage at the sites where tourists were more concentrated.#

Further support for the role of tourists in degrading coral reefs in Hawai‘i
is provided from another recent study of a very popular marine protected area visited
by divers near the island of Maui—the Molokini Crater.'® Before the COVID-19
pandemic, in one survey one third of scuba divers at Molokini reported conflicts with
other divers.'® The researchers found that when tourism was shut down during the
COVID-19 pandemic from March 2020 through May 2021, the fish biomass and
predatory species increased their use of shallow habitats, areas concentrated by
diving tourists.'® Following the return of tourism in the area to pre-pandemic levels
in May and June of 2021, the fish biomass and habitat use also decreased to pre-
pandemic levels.®” These findings suggest that additional policies are needed
beyond voluntary dive standards and education and dive operator recognition
programs to curb coral reef damage.®
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In summary, Hawai‘i is unique among the 50 states in multiple ways, which
make a strong case for limiting its tourism to sustainable levels. It is comprised
entirely of a series of islands and highly dependent upon food imports.1® The state
has limited health care resources.'®® Additionally, it has by far the most number of
endangered plant and animal species, and its coral reefs and other coastal and marine
resources are highly stressed.'®! Given these circumstances and challenges,*? I will
now consider a range of policy instruments that the state could use to better manage
its tourism sector.

1. POLICY INSTRUMENTS FOR SUSTAINABLE TOURISM

To consider limiting tourism to sustainable levels in Hawai‘i, this Article
will first define the term ‘sustainable tourism.” For the purposes of this Article,
sustainable tourism is tourism that is developed and maintained in a geographic area
in such a manner and at such a scale that it remains viable over an indefinite period.2%3
It takes full account of economic, social and environmental impacts, addressing the
needs of visitors, the industry, the environment and host communities.*®* Also, it
does not degrade or alter the environment in which it exists to such a degree that it
prohibits the successful development and well-being of other activities and
processes.'%

Sustainable tourism may be best understood by the classic equation, known
as IPAT, which emerged from the Paul Ehrlich and John Holdren vs. Barry
Commoner debate in environmental science in the early 1970s, where |
(environmental impact) = P (human population) x A (affluence) x T (technology).%
In this equation, I can be considered as a proxy for all of the impacts of tourism—
social, economic, and cultural, as well as environmental .2’ P, or the population level
of tourists, is a quantitative measure that should ideally be set based on the carrying
capacity of the tourist destination.®® A, or the affluence of the tourists, is a constant,
and a function of the income levels and spending behavior of the tourists, which is
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not very amenable to change by policy makers.?® And T, or technology, can be
thought of as the combination of the energy and resource usage, waste generation,
and other technologies used by hotels and tour operators, such as the transportation
modes of tourists.?® Thus, technology here is a qualitative measure, and along with
population is amenable to change by policy makers.?%

For example, county governments in tourist areas such as Hawai‘i’s eight
main islands can be encouraged or required by policy makers to seek certification
based on sustainable tourism standards for them as destinations, and similarly for
hotels, other accommodations, and tour operators as well. The Global Sustainable
Tourism Council (GSTC) sets the international industry “gold standard” for
sustainable tourism standards and practices.?®> While both qualitative and
quantitative dimensions of sustainable tourism are important, the focus in this Article
is on the quantitative metrics and policy instruments.

It is crucial that Hawai‘i residents and tourists alike support sustainable
tourism and support policy makers setting quantitative limits on tourism levels.?%® A
recent survey of tourists visiting Hawai‘i found that mainland U.S. visitors support
a variety of practices that would lead toward the state becoming a more sustainable
tourist destination. 24 Research on Kaua‘i found that over 95% of residents surveyed
support “regenerative tourism.” Regenerative tourism is a travel model that requires
visitors to actively work to leave the destination better off than before they arrived
by engaging in local activities such as replanting native trees, removing invasive
plants from hiking trails, helping to remove plastic wastes and abandoned fishing
nets from beaches, and so on.2% Even with these measures, however, the majority of
Hawai‘i residents still support setting limits to reduce the number of tourists.?% This
was borne out by extensive stakeholder discussions led by the HTA island-based
steering committees on three of the four most populous islands (all except Big
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Island).?%7 In the case of O‘ahu, the HTA approved plans three years ago to reduce
the number of tourists as part of its Destination Management Action Plan.2%® The
HTA cannot implement such policies on its own, however, which would include
managing the number of tourist accommodations on O‘ahu, seeking land use and
zoning changes, and reviewing airport policies.?®® Moreover, the policy proposals
are vague and the Plan fails to discuss how to determine the carrying capacity of
O‘ahu as a scientific basis for setting the number of tourists that should be allowed.?!°
In the following several sections, a range of policy options for limiting tourism levels
in Hawai‘i will be explored, irrespective of the administrative authority. As will be
seen, most examples of where these measures are being implemented abroad are also
on islands.

A. Tourist Quotas

The first policy instrument to control and lower tourism levels is to set up a
quota system for individual tourist visits to an area, which would require creating an
overall cap on the number of tourists allowed to visit and a requirement for obtaining
a tourist travel permit with a reservation system for individual people.?'! As noted
earlier, a precedent for establishing tourist restrictions in Hawai’i has been
established by the government creating long-term restrictions on travel to the island
of Kaho‘olawe and the Northwestern Hawaiian Islands.?*2%13 The cap levels for other
islands could vary by season, month, or day.?'* In this sense, tourist quotas would be
conceptually similar to cap-and-trade systems that have been established to control
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sulfur dioxide?®® and nitrogen oxide emissions?® in the United States, and
greenhouse gas emissions in Europe.?t” However, the free trading of tourist permits
would not be recommended because of the potential to economically exploit or
exclude lower income travelers.?

The idea of setting tourist quotas has already been implemented in several
places. The Kingdom of Bhutan in South Asia has had de-facto tourist quotas since
opening to tourists in 19742 to safeguard its rich cultural and environmental
heritages, and also charges a very high sustainable development fee, although it does
not set a hard and fast limit on tourist numbers.??® Rather, the government sets target
figures based on the number of people it believes that its limited lodgings can
accommodate.?? In practice, tourist levels in Bhutan have been controlled by the
daily minimum tariff,??2 a required guided tour,?? certain spatial restrictions, and the
perception of inconvenience associated with the process of getting a visa.?®* In
addition, the Galapagos (a province and national park of Ecuador and an archipelago
of 18 main islands in the Pacific Ocean) has had tourist quotas in place for 50 years,
though the levels have changed over time.??> A third protected natural area is a
national marine park and conservation area, Fernando de Noronha (21 islands off of
Brazil),??® which has limited tourism levels since its establishment in 1986. Kapiti
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Island, a small nature reserve near Wellington, New Zealand, has also had tourist
limits since visitor permits were first issued in the late 1980s.2%”

Like Hawai’i, some other areas with newer tourist quotas are also islands.
These include Corsica, a territory of France,?? and Australia’s Lord Howe Island.??®
A quota system is currently being seriously considered in the Indonesian Province
of Bali.Z° In addition, the Seychelles, an archipelago of 115 islands off of East Africa
in the Indian Ocean, considered a tourism cap from 2015 to 2017, but instead has
focused on accommodation quality and has restricted the construction of large new
hotels.?3! However, carrying capacity studies for its three main islands have shown
that these areas are nearing the limit of the provision of utility services.?®

While not an island, a cap has also been placed on the number of visitors
allowed at Maya Beach, Thailand,?®® a site made famous by Leonardo DiCaprio’s
adventure drama film The Beach.?®* In theory, there are restrictions placed on
tourism in Antarctica as well, although these are based on self-regulation by tour
operators and there is no annual cap on the number of tourists who can visit.?%
Additional tourist quotas have been set for smaller tourist hot spots such as Machu
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Picchu,?®® and several cities in Europe such as Barcelona (where tourist groups are
limited to 20 people),” and a growing number of locations in France.?%®

B. Caps on Visitor Accommodations

State and county officials in Hawai‘i believe that their main policy tool to
limit or reduce tourist numbers is to restrict or cap visitor accommodations. This is
reflected in the O‘ahu Destination Management Action Plan, the only one for the
islands with specific actions proposed to reduce visitor numbers.? In particular, the
Plan proposed to (1) lower the number of illegal short-term vacation rentals by
supporting the County’s efforts to improve enforcement of current regulations and
implement new rules, (2) provide resources to engage communities and agencies to
collaborate on additional rules, especially to limit expansion of legal short-term
vacation rentals outside of the resort areas, and (3) commit resources to study
methods of limiting supply such as controlling new visitor accommodations
development through building permits or approval for new sites, and exploring
changes to land use, zoning, and airport policies that influence tourism
infrastructure.?® Other Hawaiian islands have also prioritized enforcement action
against illegal short-term vacation rentals and to explore capacity limits at tourist hot
spots.?*! The only major policy implemented on O‘ahu by 2023 has been passage of
Bill 41 by the Honolulu City Council to regulate short-term vacation rentals with
improved enforcement.?#2

To be most effective, limits on tourist accommodations need to be
comprehensive by setting an overall cap. Maui County officials have considered
these issues and challenges in the most detail. However, not all visitors in Hawai‘i
are tourists. Many people travel for business as well as to visit family, especially
among state residents, and there are several categories of visitor accommodations
besides hotels.?*3 While the majority—or at least a plurality—of tourists stay in hotel
rooms, many others stay in condominiums, rental homes, timeshares, or with
relatives or friends (especially non-tourist visitors). For more details, see Table 1
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239. O‘ahu Destination Management Action Plan 2021-2024, supra note 207, at 20.

240. 1d. at 22.

241. Associated Press, Hawai ‘i Tourism Officials Plan to Reduce the Number of Visitors on Oahu,
USA ToDAY (July 31, 2021, 4:04 PM), https://www.usatoday.com/story/travel/destinations/2021/07/31/
hawaii-to-reduce-number-visitors-oahu-tourism-cap/5443732001/.

242. HAWAI‘l TOURISM AUTH., O‘AHU DESTINATION MGMT. ACTION PLAN: PHASE 1 REP. (2022).
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below.?#* Thus, ideally a cap on visitor accommodations would cover all of these
categories except for the last one.

As noted earlier, Maui County adopted a rule of thumb that it is desirable
to not exceed an island-wide visitor population of around 33% of the resident
population, but this ratio is regularly exceeded on Maui and Kaua‘i.?*> On January
7, 2022, the Maui County Council adopted—over Mayor Mike Victorino’s veto—a
temporary moratorium on all new commercial transient visitor accommodations,
including hotel rooms and timeshare units.?*6 Less than a year later, on November 4,
2022, the Maui County Council adopted new legislation removing the moratorium
on new hotel rooms and timeshares as long as the new construction is above a
mapped line for coastal erosion at 3.2 feet of sea level rise.?*” Thus, what remains in
effect is a limited ban on new commercial visitor accommodation construction in
Maui County.?#

Table 1. Visitor Accommodation Usage in the State of Hawai’i and Maui
County?4%: 250

State in 2019 | State in 2021 | Maui in 2019 | Maui in 2021
Hotels 59.7% 51.9% 53.8% 45.9%
Condos 16.6% 19.4% 27.2% 32.2%
Rental Homes 10.1% 11.9% 9.3% 11.1%
Timeshares 8.3% 10.1% 10.0% 11.9%
Family/Friends | 9.1% 12.0% 6.3% 6.7%

Additional policy options exist for managing and limiting the number of
visitor accommodations, such as further prioritizing enforcement actions against
illegal transient vacation rentals and tax collections from such properties, zoning
changes, and lowering property tax rates on rental properties to encourage short-term
rentals to convert to long-term rental properties for island residents.?> Indeed, the
latter policy changes have recently been adopted in Hawai‘i County,? as well as in
Maui County.?3

Another reason to limit and reduce the number of visitor accommodations
in Hawai‘i is because of the chronic shortage of affordable workforce housing on

244, 1d.
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248. 1d.
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OF HAW. DEP’T OF BUS., ECON. DEV. & TOURISM, 2021 ANNUAL VISITOR RESEARCH REPORT (2021), at
13, 26.

250. The percentages of visitor accommodation usage do not sum to 100 percent each year because
some visitors stay at more than one type of accommodation during their trip.

251. STATE OF HAw. DEP’T OF BUS., ECON. DEV. & TOURISM, supra note 249 at 19-24.

252. See 19 HAw. CNTY CODE 7 § 19-53(e) (2023).
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https://iwww.mauinews.com/news/local-news/2021/05/long-term-rentals-to-be-eligible-for-exemption/.



236 NATURAL RESOURCES JOURNAL Vol. 64.2

most of the main islands.?>* While new housing construction has picked up pace in
the state,?® the conversion of a large number of condominiums and short-term rental
homes to long-term rental or owner-occupied dwellings (through changes in property
tax rates or other means) would greatly help alleviate the housing crisis in the State
as well as help control tourist levels.?¢

C. Caps on Rental Cars

Caps on rental cars can also be enacted, at least theoretically, to limit
tourism numbers in a similar manner to caps on the number of visitors and visitor
accommodations. However, there is not much precedent for such policy and there
are some practical issues to consider. An increasing number of large cities in Europe
and elsewhere have begun to restrict or ban car travel to some if not all of their
jurisdictions, at least for part of the week.?>” However, these efforts are mostly
motivated by an interest in reducing traffic congestion and air pollution and making
the urban areas more pedestrian friendly.?>® Moreover, these restrictions in the
participating cities do not target rental cars as such, as they typically apply to all
vehicular traffic but especially older and higher polluting diesel cars.?%°

Several places ban or restrict the use of rental cars. The small North Atlantic
island of Bermuda does not allow tourists to rent conventional cars on its small and
congested roads, only scooters, and since April 2017 two-seater electric mini cars
can be rented.?®® In addition, several local governments have banned tourist vehicles
on lItalian islands, including Lampedusa, Linosa, and Procida, and starting in the
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could-take-much-longer/; Cait Medearis, New Affordable Housing Projects Coming to Honolulu, ISLAND
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summer of 2022, tourist vehicles traveling to Italy’s Amalfi Coast have been subject
to an odd-even numbered day ban based on their license plate numbers during
summer weekends, as well as from 10 a.m. to 6 p.m. during August and a few
springtime holidays.?®* Additional restrictions have been placed on larger vehicles,
camper vans, and vehicles with trailers.?62

Elected officials in Hawai‘i have discussed rental car caps for several
years.?5® However, these proposals have yet to receive serious consideration. Also,
some areas in Hawai‘i rely less on rental cars, such as the tourist mecca of Waikiki
Beach in Honolulu. The Honolulu Airport actually has less rental cars available than
are found on Maui, even though O’ahu receives more tourists than Maui does.?5
Most tourists on O‘ahu take shuttles, taxis, rideshares, or Ubers from the airport to
their resorts and thus a rental car cap on O‘ahu would be ineffective.?®®> Another
challenge is the growth in the use of peer-to-peer private car sharing services such
as Turo, Getaround, Zipcar, and Kayak, which would need to be covered by a rental
car cap.?®® A bill in the Hawai‘i Legislature proposed banning such rentals, but it did
not pass.?%”

D. Airport and Airline Policies

Given Hawai‘i’s remote location in the Pacific Ocean, the vast majority of
visitors arrive by commercial airline. However, direct regulation of airlines by a state
to limit out of state tourism may violate the Commerce Clause.?%® Fortunately, there
are several other policies for airports and airlines that can be considered by public
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officials in Hawai‘i that could limit or reduce tourism without violating the
Commerce Clause or the Dormant Commerce Clause.?6°

For example, construction of a second main runway at the Kahului Airport
on Maui has been deferred by the Hawai‘i Department of Transportation’s (HDOT)
Airport Division, though it could still be built.?® A decision to place a moratorium
on plans to build or expand runways and gates at the state’s largest airports would
set an ultimate limit or ceiling on visitor numbers, but would not reduce it.2"

Another option is for the HDOT to increase the landing fees for commercial
airline service at the airports on Maui, Kaua‘i, O‘ahu and Big Island, at least during
the busy summer season.?’> The HDOT had previously waived the landing fees for
one year—from 2021 to 2022—on Moloka‘i and Lana‘i in order to increase air travel
to these islands because of their very small populations and the low profitability of
these routes.?”® Any increase in the landing fees would likely have a negligible effect
on airline travel to the Hawaiian Islands (as would comparable increases in rental car
taxes) unless the increase was substantial.?’*

A more radical policy to reduce visitor travel to Hawai‘i would be for the
state to subsidize the airlines to keep a certain target percentage of their seats unsold,
especially during the peak summer season.?”® This would be tricky to implement,
since many inbound flights will have some vacant seats anyway, and to be effective
in reducing visitor numbers such a policy would likely be prohibitively expensive
for the state.?’® Ideally the airlines traveling to Hawai‘i would voluntarily adopt
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sustainable tourism goals and plans, though this would only be effective if all of them
accepted limits to tourism levels.?””

E. Visitor Impact Fees

Visitor impact fees, sometimes also called green fees, green taxes,
environmental levies, or tourism taxes, are user charges placed on visitors to a park,
monument, seashore, marine protected area, forest, hiking or recreation area, or other
tourist site or facility, or even a whole country, which provides a revenue source for
conservation or to help manage the area.?’® These fees are an increasingly popular
example of a conservation finance mechanism.?”® Visitor impact fees are usually not
meant to reduce tourism levels, though if enacted at a high enough level they could
have such a dampening effect as well.?&

While most familiar to the American public as a small entrance fee per
person or per vehicle to a national park, monument, seashore, or recreation area, ! a
variety of visitor impact fees could be considered in Hawai‘i. However, no
comprehensive mandatory visitor impact fee system exists in the United States,
perhaps due to concern over potential legal challenges.?®? But given the fact that
Hawai‘i has an approximately $358 million annual budget deficit in funding to
adequately care for its ecosystems and biocultural resources,?®® a review of
international experience with visitor impact fees is instructive.

Hawai‘i charges a small entrance fee and parking fee to non-resident
visitors at ten of its 50 state parks on the five main islands, thus the program is far
from comprehensive.?® In some cases, reservations are also required. Several bills
have been proposed in the state legislature in recent years to expand these fees but
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promote-sustainable-tourism#:~:text=HONOLULU%20%E2%80%93%20Hawaiian%20Airlines%20
today%20issued,food%20and%20beverage%20for%20its.

278. EMILIA VON SALTZA, GREEN PASSPORT: INNOVATIVE FINANCING SOLUTIONS FOR
CONSERVATION IN HAWAI’I, A REPORT PREPARED FOR CONSERVATION INTERNATIONAL (2019).

279. David Meyers et al., Conservation Finance: A Framework, CONSERVATION FINANCE ALL.
(2020), https://staticl.squarespace.com/static/57e1f17b37¢c58156a98f1eed/t/5e8c97ecf33f8960fc2chda3/
1586272239963/Conservation+Finance+Framework.pdf.

280. A high visitor impact fee would lead to lower visitation at targeted sites due to the price elasticity
of demand and a shift to greater usage of feeless sites such as beaches.

281. Entrance Fees by Park, NAT’L PARK SERV., https://www.nps.gov/aboutus/entrance-fee-
prices.htm (last visited April 30, 2024).

282. Supra note 278, at 14.

283. Supra note 278, at 20.

284. Kimberly Burnett et al., Charging Visitors to Access Hawaii’s State Parks and Natural
Recreation Areas, THE ECON. RSCH. ORG. OF THE UNIV. OF HAw. (2022), https://uhero.hawaii.edu/
charging-visitors-to-access-hawaiis-state-parks-and-natural-recreation-areas/.



240 NATURAL RESOURCES JOURNAL Vol. 64.2

have not passed.?®> An expanded system of visitor impact fees in Hawai‘i could thus
be developed and implemented with a narrow or broad scope. Each of these options
will be addressed in turn.28

A ‘narrow scope’ visitor impact fee system would be charged on a limited
number of tourist destinations in Hawai‘i.?#” An example of this was the proposed
$50 green fee charge for an annual license for non-state residents to visit specified
state parks, forests, hiking trails, and other natural resources.?® The proposed bill
had broad public support in Hawai‘i. While this proposal made it to conference
committee, it failed to pass in the 2023 legislative session. However, the sponsors
have promised to reintroduce the bill again in 2024, possibly with an even higher
fee.?®® The proposal was considered ‘narrow scope’ because Hawai‘i has far more
beaches and natural areas than were included in the proposed bill and that that could
be practically monitored for compliance. Thus, even if the bill had passed, there
undoubtedly would have been some shift to non-covered beaches or other natural
areas among visitors who seek to avoid paying the fee. Hawai‘i’s green fee proposal
was considered comparable to a $34.50 per head cruise passenger head tax that was
approved in Alaska in 2010.2%°

A ‘broad scope’ visitor impact fee system would be designed to cover all
visitors, irrespective of their ultimate travel behavior or itinerary. This type of visitor
impact fee would need to be levied at the point of entry, i.e., entry into any of
Hawai‘i’s counties. Given the constitutional concerns about state regulation of
airlines noted in the previous section, and the fact that not all tourists rent cars, the
most practical way to implement such a fee would be through an electronic
platform.?°! Several jurisdictions worldwide have experience with these broader
visitor impact fees.?®? The fees have a variety of names, such as Green Tax, Eco Tax,
Sustainable Development Fee, Pristine Paradise Environmental Fee, among
others.?®® Some of the fees are modest, such as $3 to 6 per day in the Maldives, $10
per visit in the British Virgin Islands, €3-10 per visit in Venice, Italy, and $23 per
visitin New Zealand.?®* Other fees are higher, such as $100 per visit in the Galapagos
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and Palau, and $100 per day in Bhutan.?® Only a very high fee such as charged to
visitors to Bhutan would likely reduce tourism levels, though such as high fee is
unlikely to be seriously considered in Hawai‘i at this time. However, it should be
noted that New Zealand has successfully operated its International Visitor
Conservation and Tourism Levy since 2019 on an electronic platform.2%

F. Implementation Issues

If tourist quotas or caps on accommodations or rental cars are enacted, as
well as visitor impact fees, a few administrative issues must be considered by the
implementing authority. These issues will be addressed in turn.

1. Defining and Setting Carrying Capacities

Carrying capacity is a topic of critical importance to sustainable tourism.
While Maui County’s rule of thumb that it is desirable to not exceed an island-wide
visitor population of 33% of the resident population is a good starting point for
determining desirable tourism levels,? this rule does not consider carrying capacity.
The concept of the carrying capacity of an environment was originally developed in
biology and ecology in the 1870s.2% Carrying capacity can be defined in the context
of tourism as the total number of tourists that can be supported indefinitely in a state
or county without permanently damaging the ecosystems of the state or county.?%
Two methods that can be used to estimate tourism carrying capacity are the Visitor
Experience and Resource Protection framework of the U.S. National Park Service
and the Limits of Acceptable Change system for wilderness planning.3% 391A third
approach, which focuses on resource usage, is the Biocapacity Method used in
Ecological Footprint analysis.3%?

The Visitor Experience and Resource Protection (VERP) framework was
developed in the 1990s by the U.S. National Park Service to account for both
environmental resources and social dimensions of carrying capacity at National
Parks, i.e., the quality of visitor experience which inevitably declines in overcrowded
conditions.®® Similar considerations apply to tourism to Hawai‘i. VERP has nine
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elements: (1) creating a project team; (2) public involvement; (3) developing a clear
statement of the destination’s purposes, significance, and interpretative themes; (4)
mapping and analyzing the important resources and potential visitor experiences; (5)
identifying potential management zones; (6) creating a proposed plan and
alternatives for the management zones; (7) selecting quality indicators and standards
for each zone; (8) comparing desired conditions with existing conditions; and (9)
developing a management strategy to address any discrepancies.3%

In the case of tourism in Hawai‘i, it would make sense to focus on the main
tourist areas on the different islands as management zones, e.g., Ka‘anapali,
Kihei/Wailea, Molokini Crater, and the Road to Hana on Maui. The important
resources for quality indicators and standards would necessarily include coral reefs
and fish populations, the number and frequency of tour boats for snorkeling, fishing,
and whale watching at various hotspots, and so on. Environmental, ecological, and
social data collected over several years could be used to develop management plans
to improve conditions to desired levels, feeding back into setting target levels for
tourist quotas or caps on visitor accommaodations.

The Limits of Acceptable Change (LAC) system was developed initially in
the 1980s by the U.S. Forest Service for setting carrying capacity in the wilderness
planning context. LAC attempts to compromise between the absolute protection of
natural resources and those who want unrestricted access (which is a value held
among many tourists).3% The LAC system can be used if VERP is unable or unlikely
to resolve any scientific and management uncertainties and conflicts. The LAC
system has six steps: (1) identify two or more goals in conflict, e.g., environmental
protection of a natural resource and unrestricted recreational access; (2) determine if
all goals can be compromised (if not, one goal must be compromised to meet the
others); (3) decide which of the goals will constrain the others; (4) write LAC
indicators and standards and monitor for the constraining goal as minimally
acceptable conditions; (5) compromise the ultimately constraining goal(s) until the
standards are met, e.g., a cap on visitation levels; and (6) compromise the other
goal(s) so standards are never violated.3%

A third approach to determine carrying capacity of an area that focuses on
resource demands rather than the number of people is the Biocapacity Method, which
estimates the biologically productive land and sea area that is available to provide
the ecosystem services that people consume.®%” Biocapacity estimates an ecological
budget or nature’s regenerative capacity, and should be compared to the Ecological
Footprint of the same area: a measure of the demand and activities placed on the
biosphere in a specified area in a given year, given the prevailing technology and
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resource management of that year.3% 30° These metrics are usually expressed as
global hectares or acres per capita. If the Ecological Footprint exceeds biocapacity
the area is in “overshoot” and is running an ecological deficit, while if biocapacity
exceeds the Ecological Footprint then the area is living sustainably.31 Since these
measures are based on a given human population in a specified place and time, given
the prevailing technology and resource management practices, it would be possible
to convert the results to target population levels of resident people and tourists, the
latter being a relatively high percentage in Hawai‘i.

While most Ecological Footprint studies have been conducted at the
national level, an Ecological Footprint analysis for Hawai‘i was completed in 2015
along with the other U.S. states and Washington, D.C.3!* The study found that only
16 of the states (less than a third) had Ecological Footprints below their
biocapacity.®!? In the case of Hawai‘i, the authors were unable to calculate its
biocapacity because of insufficient data, though given the state’s high level of food
imports it is likely that it would have been found to be in ecological deficit.

2. Quota or Permit Allocation Methods

If tourist quotas or caps on rental cars are established, a method needs to be
determined to allocate quotas or permits to visitors. A “first come, first served”
system would be most preferable since the policy goal is to limit tourism levels based
on carrying capacities, not to discriminate against some people over others or to raise
revenue. A reservation system would need to be established by the administrative
authority. The process would be similar to a cap on visitor accommodations that
would be allocated to tourists based on preexisting reservation systems with hotels
and other establishments. In addition, it would be preferable to implement these
programs without application fees or to allow for open trading of quotas or permits
among visitors.3® 34 |t would also make sense to exempt state resident travelers
from these requirements, and to set aside a small quantity of quotas or permits, e.g.,
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1 to 5%, for family and personal emergencies that would be granted on a case-by-
case basis.

3. Setting Visitor Impact Fees

It is difficult if not impossible to determine the precise cost imposed by
tourists on Hawai‘i’s ecosystems and biocultural resources, as the marginal cost for
one individual’s visit is at or near zero. Rather, adverse impacts result from overuse
of tourist sites by masses of people over time. Even so, given the state’s $358 million
annual budget deficit in funding to adequately maintain these resources,3'® charging
visitors to help close the budget gap seems reasonable. The level of visitor impact
fees will likely be a political decision, as was the recently proposed annual fee of $50
per person,® and a green fee is unlikely to close the budget gap. However, the more
comprehensive the coverage of the fee to state parks and other natural sites the closer
Hawai‘i will be to being able to adequately maintain its ecosystems and biocultural
sites.

4. Program Administration

Hawai‘i is unique among the 50 U.S. states in that, other than the state and
County of Honolulu, it does not have any cities—only towns and villages—and
counties are the only legally constituted governments below the state. With one
minor exception,3” county governments in Hawai’i constitute one or more of the
main Islands. Thus, both counties and the state could potentially implement any
enacted tourism limits in the state. While ideally these policies would be
comprehensive and approved and implemented at the state level, there are already
some controls on visitor accommodations in Maui County and non-resident entrance
fees at some of the state parks on several of the islands. Several government agencies
could conceivably implement these programs (subject to legislative authorization),
including the Hawai‘i State Department of Business, Economic Development &
Tourism, the Department of Land and Natural Resources (including the Division of
State Parks), as well as county agencies (e.g., Departments of Planning,
Transportation, etc.).3!® Given its recent controversy, it is unlikely that the HTA
would be a good fit for limiting tourism levels unless it underwent significant
structural reform beyond its recent focus on destination management.

The same government agencies that would be tasked with limiting tourism
numbers must also dedicate adequate resources to enforcement. While enforcement
actions against illegal short-term vacation rentals have been a recent priority on
several islands,'® enforcement would be a critical component of other policies as
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well. Tourist quotas could be implemented on an electronic platform for efficient
verification of visitors by a state government agency (e.g., at the airport upon arrival),
while limits on rental cars could be similarly put on an electronic platform with the
cooperation of the rental car companies (and potentially per-to-peer private car rental
services). Visitor impact fee programs require an attendant checking for payment at
park entrances and other natural sites, though in some cases it would not be practical
due to site logistics and low usage rates, and thus some sites may need to be excluded.

CONCLUSIONS

Hawai‘i is unique among the 50 states and similar to many over-visited
islands around the world that are experiencing significant stress upon their natural
and cultural resources. The current levels of tourism are not sustainable and are not
consistent with some key planning documents. As a result, policy action is needed
now to control the tourism levels in Hawai‘i and its most visited islands, especially
Maui, O‘ahu and Kaua‘i. While a limited number of policies to control tourism have
already been enacted, more needs to be done.

Several constitutional issues are typically cited as a rationale to not control
tourism levels, especially the Commerce Clause, the Dormant Commerce Clause,
and the right to interstate travel.®® However, a closer examination of these
constitutional issues shows that while there may be legal challenges, carefully
constructed limits to tourism levels are likely to withstand legal scrutiny. For
example, the recent decision in National Pork Producers Council v. Ross would
seem to suggest that a state enacting limits on tourism into the state for non-economic
reasons would be seen as a reasonable way to protect the public health, welfare, and
natural resources without violating the Dormant Commerce Clause.®?! Similarly,
narrowly defined limits to tourism would seem to be allowable as exceptions to the
right to interstate travel under the Privileges and Immunities Clause, and a logical
extension of existing government restrictions on the right to travel to the
Northwestern Hawaiian Islands and Kaho‘olawe. When combined with the state’s
broad and strong responsibility under the public trust doctrine to protect its navigable
waterways, natural beauty, wildlife, other natural resources and biodiversity, a strong
legal case can be made for limits to tourism in Hawai‘i.

A variety of policy instruments can and should be enacted in Hawai‘i to
place firm and reasonable limits to tourism in the state. While recently the state and
its counties have considered caps on visitor accommodations as their main option,
these restrictions have been incomplete. In addition to strengthening and better
enforcing these caps, additional policy options should be considered. These include
tourist quotas, caps on rental cars on some islands, airport and possibly airline
policies, to be supplemented by broader visitor impact fees.

While any additional limits placed on tourism levels in Hawai‘i may be
distasteful or seem unfair to some, they are needed in order to fully respect the value
of the state not only as a tourist destination but as the home for 1.4 million people.
Tourism limits are needed precisely to avoid loving the islands to death. Importantly,
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it should be recognized that additional limits would not be enacted to exclude people,
but rather to better manage them in space and time. This shift in direction in tourism
policy is also in line with the recent shift in the posture of the Hawai‘i Tourism
Authority %22

Ultimately, the State of Hawai‘i has the kuleana to take action to set
reasonable limits to tourism levels based on Article IX, § 1 of the State
Constitution:32

For the benefit of present and future generations, the State and its
political subdivisions shall conserve and protect Hawaii’s natural
beauty and all natural resources, including land, water, air,
minerals and energy sources, and shall promote the development
and utilization of these resources in a manner consistent with their
conservation and in furtherance of the self-sufficiency of the State.
All public natural resources are held in trust by the State for the
benefit of the people.3**
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