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Shannon Woulfe”

DECIPHERING LESSONS FROM THE ASHES:
SAVING THE AMAZON

ABSTRACT

For over forty years, Brazil, its subnational governments,
Indigenous communities, other nations, non-governmental
organizations, corporations, and individuals have worked to
conserve the Amazon rainforest through a staggering number of
diverse international initiatives. While some initiatives have
supported Brazil in decreasing the rate of deforestation over the
past fifteen years, the 2019 fires demonstrated that destruction
continues. Left unchecked, this irreversible destruction promises
to amplify. Fortunately, the long history of global involvement in
Amazon conservation provides ample lessons for effective, place-
based deforestation prevention. Thoughtful and coordinated
international action can address the current lethal combination of
destructive factors: Brazil’s environmentally hostile federal
administration, its national economic recession, and surging
international demand for deforestation commodities.

This Article curates lessons learned from over four decades of
international efforts to conserve the Amazon rainforest and
synthesizes them into a more effective and efficient strategy. Due
to the urgency caused by the climate crisis and the Amazon’s
impending “tipping point,” this Article analyzes the issue through
a retrospective lens, drawing insight from past and existing
initiatives—because what has been done is possible. Because this
Article’s proposal relies on existing global alliances, political
motivation, institutions, and mechanisms, the burden of its
implementation is considerably reduced. There simply is no time
for starting fresh.

* S.J. Quinney College of Law, University of Utah, J.D. 2022; University of Utah, B.S.,
Environmental & Sustainability Studies, B.S. Political Science 2014. Sincere thanks to Professor Robert
Adler for his comments, edits, and encouragement. Thanks also to Luis Leyva-Castillo, Stuart Wilkins,
Rachel Grabenstein, and everyone else at the Natural Resources Journal for valuable editorial review and
assistance.
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INTRODUCTION

In August 2019 a harrowing scene darkened news pages and social media
across the globe: orange smoke and flames streaking through canopies;* thin lines of
fire separating ashy, skeletal remains of decimated forests from lush, green foliage;?
billowing smoke streams visible from space.® That month alone, 310,000 acres of the
Amazon burned.* The world looked on in horror and panic® as the “lungs of the earth”
went up in flames.® The hashtags “#prayforamazonia” and “#savetherainforest”
garnered hundreds of thousands of entries.”

Although the focus was on fires burning within Brazil’s borders, the
devastation and loss was felt globally.® These reactions reflect a pervasive and
entrenched perception of the Amazon as a global commons.® But the Amazon

1. Roland Hughes, Amazon Fires (photograph), in Amazon Fires: What’s the Latest in Brazil? BBC
NEws (Oct. 12, 2019), https://www.bbc.com/news/world-latin-america-49971563.

2. Rainforest Alliance, (@rainforestalliance), Amazon Fire (photograph), in INSTAGRAM (Aug. 21,
2019) https://www.instagram.com/p/B1bx2qRBUpr/?hl=en.

3. NOAA Satellites, (@NOAASatellites), Amazon Rainforest (photograph), in TWITTER (Aug. 6,
2019) https://twitter.com/NOAASatellites/status/1158766414473416705.

4. Taran Volckhausen, Escalating Firestorms Could Turn Amazon from Carbon Sink To Source:
Study, MONGABAY (Feb. 6, 2020), https://news.mongabay.com/2020/02/escalating-firestorms-could-
turn-amazon-from-carbon-sink-to-source-study/.

5. See, e.g., Terrence McCoy & Maina Lopes, The World Wants to Save the Amazon Rainforest.
Brazil s Bolsonaro Says Hands Off, WASH. PosT (Aug. 23, 2019),
https://www.washingtonpost.com/world/2019/08/23/amazon-rainforest-fires-brazil-world-reaction/;
Julia Hollingsworth, Amazon Fires: Madonna and Leonardo DiCaprio Among Celebrities to Speak Out,
CNN (Aug. 23, 2019), https://www.cnn.com/2019/08/23/americas/amazon-celebrities-social-media-intl-
hnk-trnd/index.html; Sophia Foggin, What World Leaders Are Saying About The Forest Fires in the
Amazon, LATIN AMERICA REPORTS (Aug. 23, 2019), https://latinamericareports.com/what-world-leaders-
are-saying-about-the-forest-fires-in-the-amazon/2961/; Maeve Campbell, The Amazon Rainforest is on
Fire, What Can You Do About It?, EURONEWS: GREEN NEws (Aug. 23, 2019),
https://www.euronews.com/green/2019/08/22/the-amazon-rainforest-is-on-fire-what-can-you-do-about-
it.

6. Rainforest Alliance, supra note 2.

7. Yair Oded, The Amazon is on Fire, Our Instagram Feeds Will Bury #Prayforamazonia in 2 Days,
FAIR PLANET (Aug. 27, 2019), https://www.fairplanet.org/story/the-amazon-is-on-fire-our-instagram-
feeds-will-bury-prayforamazonia-in-2-days/.

8. See, e.g., McCoy & Lopes, supra note 5 (“Disturbing images of the forest aflame and cities
cloaked in smoke this week ignited a rapid and overwhelming international backlash™); Antonio Guterres,
Secretary-General of the UN, (@antonioguterres), ~ TwITTER  (Aug. 22, 2019),
https://twitter.com/antonioguterres/status/1164586391629705216 (“[W]e cannot afford more damage to
a major source of oxygen and biodiversity.”); Emmanuel Macron, (@EmmanuelMacron), TWITTER (Aug.
22, 2019, 3:15 PM), https://twitter.com/emmanuelmacron/status/1164617008962527232 (tweet of
President Macron of France) (“Our house is burning.”); Umair Irfan, Why It’s Been So Lucrative to
Destroy the Amazon Rainforest, Vox (Aug. 30, 2019), https://www.vox.com/energy-and-
environment/2019/8/30/20835091/amazon-rainforest-fire-wildfire-bolsonaro  (displaying image of
protester in Italy holding sign “The Amazon is ours, is everyone’s”).

9. Alexi Barrionuevo, Whose Rain Forest Is This, Anyways?, N.Y. TiMES (May 18, 2008)
https://www.nytimes.com/2008/05/18/weekinreview/18barrionuevo.html (“[A] chorus of international
leaders have ever more openly declared the Amazon part of a patrimony far larger than that of the nations
that share its territory.”); see ET Edit, Opinion, Amazon Alight, Global Commons, Sovereignty, ECON.
TIMES (Aug. 27, 2019), https://economictimes.indiatimes.com/blogs/et-editorials/amazon-alight-global-
commons-sovereignty/ (“The Amazon tussle highlights the precarious balance that must be achieved
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rainforest, while providing many benefits outside of its political boundaries, is not
legally a global commons.X? It is a forest completely within the boundaries of nine
nations, sixty percent in Brazil.!* The international community benefits from the
conservation of the Amazon, creating persistent tension between the Amazonian
states and the rest of the world while also yielding incentives for their cooperation.

For over forty years,'? Brazil, its subnational governments, Indigenous
communities, other nations, non-governmental organizations, corporations, and
individuals have been working to protect the rainforest through a staggering number
of diverse international initiatives. Many of these initiatives have supported Brazil
in decreasing deforestation over the past fifteen years.’® Still, as the 2019 fires
demonstrated, gaps in this web of initiatives allow for continued destruction of huge
swaths of rainforest.!* Unchecked, the destruction will amplify.*> Fortunately, the
long history of global involvement in the Amazon’s conservation provides ample
lessons on effective, place-based deforestation prevention tactics.

This Article curates lessons learned from over four decades of international
efforts and proposes to synthesize them into a more effective and efficient strategy.
Due to the urgency caused by the climate crisis'® and the Amazon’s impending
“tipping point,”!” this Article uses a retrospective lens—because what has been done
is inherently possible. While others have advanced theoretical proposals,®® this

between national concerns and international efforts to protect the global commons.”); Manuel Nabais da
Furriela, The Internationalization of the Amazon, 1 INT’L & COMPAR. ENV’T L., 17-20 (2000) (detailing
the history of viewing the Amazon as a “global resource” in need of “coordinated action” from the world);
McCoy & Lopes, supra note 5 (discussing Foreign Policy magazine’s headline “Who will invade Brazil
to save the Amazon?”).

10. See A. Dan Tarlock, Exclusive Sovereignty Versus Sustainable Development of A Shared
Resource: The Dilemma of Latin American Rainforest Management, 32 TEX. INT’L L.J. 37, 38-40 (1997).
11. Paige Mason, Inadequacies of the Amazon Fund, 13 TOURO INT’L L. REV. 116, 117 (2010).

12. See Sandra Nicolle & Maya Leroy, Advocacy Coalitions and Protected Areas Creation Process:
Case Study in the Amazon, 198 J. ENV’T MGMT. 99, 103 (2017) (describing the 1972 Stockholm
Declaration’s impact).

13. See infra Part II.

14. See, e.g., Herton Escobar, Brazil 's Deforestation is Exploding—and 2020 Will Be Worse, ScCI.
(Nov. 22, 2019), https://www.sciencemag.org/news/2019/11/brazil-s-deforestation-exploding-and-2020-
will-be-worse; Deforestation in Brazil Continues to Surge, Up 10.7 Percent in June, YALE ENV’T 360:
E360 DIGEST (July 10, 2020), https://e360.yale.edu/digest/deforestation-in-brazil-continues-to-surge-up-
10-7-percent-in-june.

15. Josh Kaplan, (Agri)business as Usual: Curbing Deforestation in the Amazon Rainforest, WILSON
CENTER: THINK BRAZIL (Aug. 12, 2019), https://www.wilsoncenter.org/blog-post/agribusiness-usual-
curbing-deforestation-the-amazon-rainforest.

16. Myles R. Allen et al., Global Warming of 1.5°C., INTERGOVERNMENTAL PANEL CLIMATE
CHANGE [IPCC] at (2018), https://www.ipcc.ch/site/assets/uploads/sites/2/2019/06/
SR15_Full_Report_High_Res.pdf.

17. Thomas E. Lovejoy & Carlos Nobre, Amazon Tipping Point: Last Chance for Action, ScI.
ADVANCES (Dec. 20, 2019), https://www.science.org/doi/full/10.1126/sciadv.aba2949; see Gilvan
Sampaio et al., Regional Climate Change Over Eastern Amazonia Caused by Pasture and Soybean
Cropland Expansion, 34 GEOPHYSICAL RSCH. LETTERS 17 (2007); Thomas E. Lovejoy & Carlos Nobre,
Amazon Tipping Point, 4 Sci. ADVANCES 1 (Feb. 21, 2018), https://www.science.org/doi/
pdf/10.1126/sciadv.aat2340.

18. Mason, supra note 11 (debt-for-nature swaps); Jacqueline Klosek, The Destruction of the
Brazilian Amazon: An International Problem, 6 CARDOZO J. INT’L & Comp. L. 119, 149 (1998) (an
“international tropical moist forest reserve”); Ruslan Klafehn, Burning Down the House: Do Brazil s



260 NATURAL RESOURCES JOURNAL Vol. 62

Article argues for modifying and supplementing current initiatives rather than
implementing novel—and untested—approaches. Because this Article’s proposal
relies on existing global alliances, political motivation, institutions, and mechanisms,
the burden of implementation is considerably reduced. There simply is no time for
starting fresh.

Part | examines the Amazon rainforest, provides a condensed history of its
deforestation, and summarizes the current tension between deforestation drivers and
conservation efforts. Part I highlights existing mechanisms and institutions designed
to protect the forest and attempts to quantify or otherwise describe their impact on
deforestation reduction. Part I1l synthesizes the lessons learned through these
initiatives. Part IV then crafts a streamlined framework for conserving the Amazon,
arguing that the global community should double down on the strategies that have
proven effective—and cease other activities—while enabling greater transparency,
supporting third-party monitoring, and increasing the flow of resources to Brazil and
Brazilian NGOs. Finally, the Conclusion designates the impetus for this action.

l. THE BRAZILIAN AMAZON

The Amazon rainforest represents “more than half of the world’s
rainforests,”® covering nine South American countries and occupying over 2.6
million square miles.? It is the most “biodiverse place on earth,”?* and boasts an
incredible abundance of nonrenewable resources.?? Additionally, the Amazon
rainforest stores billions of tons of carbon® and produces six percent of the oxygen
released by the world’s photosynthetic organisms.?* “The forest also influences the

Forest Management Policies Violate the No-Harm Rule Under the CBD and Customary International
Law?, 35 AM. U. INT’L L. REV. 941, 966 (2020) (“legal personhood for the Amazon Rainforest”); Roger
W. Findley, Legal and Economic Incentives for the Sustainable Use of Rainforests, 32 TEX. INT’L L.J. 17,
32 (1997) (“capture financial and technological benefits from . .. genetic resources by means of access
restrictions and concession contracts”); Tyler E. Hazen, The Effects of Brazilian Agricultural Property
Policies and International Pressures on the Soybean Industry, 2 SAN DIEGO J. CLIMATE & ENERGY L.
223, 243 (2010) (non-genetically modified soy).

19. Eder Johnson de Area Ledo Pereira et al., Policy in Brazil (2016-2019) Threatens Conservation
of the Amazon Rainforest, 100 ENV’T ScI. & PoL’Y 8, 8 (2019).

20. Brazil and the Amazon Forest, GREENPEACE, https://www.greenpeace.org/usa/issues/brazil-and-
the-amazon-forest/ (last visited Mar. 28, 2021).

21. Ashley Thomson, Biodiversity and the Amazon Rainforest, GREENPEACE (May 22, 2020),
https://www.greenpeace.org/usa/biodiversity-and-the-amazon-rainforest/.

22. Philip M. Fearnside, Nat’l Inst. Rsch., The Main Resources of Amazonia at 3-5 (Apr. 16, 1997)
(including minerals and agriculture); lan Sample, Amazon Rainforest Threatened By New Wave Of Qil
and Gas Exploration, GUARDIAN (Aug. 12, 2008), https://www.theguardian.com/environment/2008/
aug/13/conservation.forests.

23. Fen Montaigne, Will Deforestation and Warming Push the Amazon to a Tipping Point?, YALE
ENV’T 360 (Sept. 4, 2019), https://e360.yale.edu/features/will-deforestation-and-warming-push-the-
amazon-to-a-tipping-point; Philip M. Fearnside, Deforestation in Brazilian Amazonia: History, Rates, and
Consequences, 19 CONSERV. BioLoGY 680, 686 (2005) [hereinafter Deforestation in Brazilian
Amazonia].

24. Peter Brannen, The Amazon Is Not Earth’s Lungs, ATLANTIC (Aug. 27, 2019),
https://www.theatlantic.com/science/archive/2019/08/amazon-fire-earth-has-plenty-oxygen/596923/.
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water cycle on a regional and perhaps even global scale.”? Over 60% of the Amazon
rainforest is in Brazil .8

A. A Condensed History of Deforestation

In the Brazilian Amazon, large-scale deforestation can be traced back to the
1970s.%” The Brazilian federal government, under military rule, actively promoted
rainforest settlement?® A new Trans-Amazonian Highway enabled this
colonization.?® The project facilitated deforestation by increasing access to the
forest.®® Deforestation skyrocketed to 7,876 square miles per year from 1978-1988,
an area equivalent to Massachusetts clear cut annually.t

In 1988, Brazil sank into an economic recession.® In tandem, the
deforestation rate dropped almost in half.3® To stimulate recovery, the federal
government loosened its grip on the national economy and opened Brazil to more
global market forces and foreign industry.3* Deforestation rose, despite cessation of
government programs that had spurred deforestation previously.® The increase was
due to “an increasing globalization of the forces of deforestation,” such as demand

25. Craig Welch, How Amazon Forest Loss May Affect Water—and Climate—Far Away, NAT’L
GEOGRAPHIC (Aug. 27, 2019), https://www.nationalgeographic.com/environment/2018/11/how-cutting-
the-amazon-forest-could-affect-weather/.

26. Kaplan, supra note 15.

27. Deforestation in Brazilian Amazonia, supra note 23, at 680.

28. SERGIO MARGULIS, CAUSES OF DEFORESTATION OF THE BRAZILIAN AMAZON Xi (2003),
https://openknowledge.worldbank.org/bitstream/handle/10986/15060/277150PAPEROwbwpOno
1022.pdf; Frangois-Michel Le Tourneau, Le Brésil Maitrise-t-il (enfin) la Déforestation en Amazonie?[Is
Brazil Now in Control of Deforestation in the Amazon?], REVUE EUROPEENNE DE GEOGRAPHIE [EUR. J.
GEOGR.] 769 (2016) (Fr.), translated in Francois-Michel Le Tourneau, Is Brazil Now in Control of
Deforestation in the Amazon?, CYBERGEO: EUROPEAN JOURNAL OF GEOGRAPHY (2016),
https://journals.openedition.org/cybergeo/27484.

29. The Trans-Amazonian Highway, MONGABAY, https://rainforests.mongabay.com/08highway.htm
(last visited Sept. 21, 2020).

30. Id.; Tatiana Dias, Operation Amazon Redux, THE INTERCEPT (Sept. 19, 2019, 10:01 PM),
https://theintercept.com/2019/09/20/amazon-brazil-army-bolsanaro/.

31. Deforestation in Brazilian Amazonia, supra note 23, at 680-681; State Area Measurements and
Internal  Point  Coordinates, U.S. CENsSUS, https://www.census.gov/geographies/reference-
files/2010/geo/state-area.html (last visited Sept. 21, 2020).

32. Deforestation in Brazilian Amazonia, supra note 23, at 681.

33. Id.; ANDREW REVKIN, THE BURNING SEASON: THE MURDER OF CHICO MENDES AND THE FIGHT
FOR THE AMAZON RAIN FOREST 301 (2004). Brazil has a monitoring system that generates highly specific
information on deforestation dating back to 1988. MINISTRY OF THE ENVIRONMENT, BRAZIL, ENREDD+:
NATIONAL REDD+ STRATEGY 13 (2016).

34. PETERJ. MEYER, CONG. RSCH. SERV., R46236, BRAZIL: BACKGROUND AND U.S. RELATIONS 3—
4 (2020).

35. MARGULIS, supra note 28, at xi.
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for soybeans and beef,* fueled by the devalued national currency.®” Technological
advances, managerial improvements, and adaptation of cattle ranching to the
conditions of the Amazon® also contributed by increasing the profitability of
deforestation.*®

By the early 2000s, the Amazon became an ideal location for industrial
agriculture with its abundance of cheap land,*® land tenure insecurity,** low labor
costs, and amenable temperatures.*? A pattern of deforestation emerged that would
continue through the next two decades. First, land was cleared by logging and fires.*
“Improved,”* land became pasture for the burgeoning cattle herds of large
landowners.*> Ever expanding soy farms crept toward the forest frontier, pushing
cattle off their pastures and creating demand for more cleared forest.*6 In 2004,
deforestation hit its peak: 11,000 square miles of clear cutting.*

36. Deforestation in Brazilian Amazonia, supra note 23, at 682; Daniel Nepstad et al., Slowing
Amazon Deforestation Through Public Policy and Interventions in Beef and Soy Supply Chains, 344
SCIENCE 1118, 1118 (2014) [hereinafter Slowing Amazon Deforestation]; Sabine Henders et al., Trading
Forests: Land-Use Change and Carbon Emissions Embodied in Production and Exports of Forest-Risk
Commodities, 10 ENVIRON. RES. LETT. 1, 10 (2015).

37. Nathalie F. Walker, Sabrina A. Patel, Kemel A. B. Kalif, From Amazon Pasture to the High
Street: Deforestation and the Brazilian Cattle Product Supply Chain, 6 TROP. CONSERV. SCI. 446, 447
(2013).

38. MARGULIS, supra note 28, at Xxi.

39. Id. at xviii; Umair Irfan, Why It’s Been So Lucrative to Destroy the Amazon Rainforest, Vox
(Aug. 30, 2019, 7:00 AM), https://www.vox.com/energy-and-environment/2019/8/30/20835091/amazon-
rainforest-fire-wildfire-bolsonaro; Tomas Jusys, Changing Patterns in Deforestation Avoidance by
Different Protection Types in the Brazilian Amazon, 13 PLOS ONE 1, 2 (2018).

40. Le Tourneau, supra note 28 (“[L]and laws in Brazil allow all citizens to settle on undeveloped
public lands and to claim ownership if they make private use of them and ‘improve’ them, the
transformation of a forest into agricultural fields being the easiest way of proving such an
‘improvement.””).

41, 1d.

42. What’s Driving Deforestation? UNION OF CONCERNED SCIENTISTS (Feb. 8, 2016),
https://www.ucsusa.org/resources/whats-driving-deforestation.

43. Marcelo Coppola, Where There’s Cattle Ranching and Soybean Farming, There’s Fire, Study
Finds, MONGABAY (July 20, 2020), https://news.mongabay.com/2020/07/where-theres-cattle-ranching-
and-soybean-farming-theres-fire-study-finds/.

44. Le Tourneau, supra note 28; see also Daniel Nepstad, How to Help Brazilian Farmers Save the
Amazon, N.Y. TiMes (Dec. 24, 2019), https://www.nytimes.com/2019/12/24/opinion/amazon-
deforestation.html.

45. V.De Sy etal., Tropical Deforestation Drivers and Associated Carbon Emission Factors Derived
from  Remote  Sensing Data, 14 ENVIRON. RES. LETT. (Sept. 20, 2019),
https://iopscience.iop.org/article/10.1088/1748-9326/ab3dc6; Jan Bdrner et al., Direct Conservation
Payments in the Brazilian Amazon: Scope and Equity Implications, 69 EcoL. ECON. 1272, 1280 (2010)
(80% of deforestation occurs on land owned by large landowners).

46. Liz Kimbrough, Soy and Cattle Team Up to Drive Deforestation in South America: Study,
MONGABAY (July 21, 2021), https://news.mongabay.com/2021/07/study-shows-how-soy-cattle-team-up-
to-drive-deforestation-in-south-america/; Le Tourneau, supra note 28.

47. Philip Fearnside, Business as Usual: A Resurgence of Deforestation in the Brazilian Amazon,
YALE ENVIRONMENT 360 (Apr. 18, 2017), https://e360.yale.edu/features/business-as-usual-a-resurgence-
of-deforestation-in-the-brazilian-amazon [hereinafter Business as Usual].
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Starting in the mid-2000s, deforestation abruptly declined.*® By 2012,
annual deforestation had dropped 84 percent from 2004 levels, to just 1,700 square
miles of clearing.® Several factors contributed: strong national enforcement of
Brazil’s environmental policies,® new international initiatives focused on reducing
deforestation,®® increased yields of cattle on existing pasture,® and decreased
undesignated forest land that together made deforestation riskier,>® more difficult,
and less profitable.5*

However, in 2012 Brazil revised its Forest Code, “the most important legal
restriction on forest clearing on private lands™® “removing [vital] restrictions on
deforestation.”® By 2014, mounting political instability and an economic recession®’
resulted in further national policy changes enabling deforestation, including a
“suspension of demarcation of [I]ndigenous lands, and a reduction of the size of
protected areas,” as well as “heavy budgetary cuts” to environment agencies.>® The
deforestation rate ticked up.>®

In 2019, deforestation grew 34 percent from the year before.®® The rate
continued to rise in 2020, with 4,280 square miles deforested by December—a 12-

48. Slowing Amazon Deforestation, supra note 36, at 1118.

49. Business as Usual, supra note 47.

50. Nearly 50% of deforestation has been illegal under national law, which means that enforcing
national policy can result in a large reduction of deforestation. Duncan Brack, Background Analytical
Study, Forests and Climate Change, U.N. FORUM ON FORESTS 30 (March 2019),
https://www.un.org/esa/forests/wp-content/uploads/2019/03/UNFF14-BkgdStudy-SDG13-
March2019.pdf; Edenise Garcia et al., Dealing with Deforestation in the Brazilian Amazon, in ZERO
DEFORESTATION: A COMMITMENT TO CHANGE 143, 144 (Nick Pasiecznik & Herman Savenije eds.,
2017).

51. Seeinfra Part 11.B.

52. Slowing Amazon Deforestation, supra note 36, at 1120.

53. Deforestation became riskier due to fines and market rejection. Slowing Amazon Deforestation,
supra note 36, at 1120.

54. 1d.; Doug Boucher, Sarah Roquemore & Estrellita Fitzhugh, Brazil’s Success in Reducing
Deforestation, 6 TROP. CONSERV. SCI. 426, 435 (2013); see also Erico Emed Kauano et al., Do Protected
Areas Hamper Economic Development of the Amazon Region?, 92 LAND USE PoLIcY 1, 2 (Mar. 2020).

55. Slowing Amazon Deforestation, supra note 36, at 1118; see also Christoph Nolte et al.,
Governance Regime and Location Influence Avoided Deforestation Success of Protected Areas in the
Brazilian Amazon, 110 PNAS 4956, 4957 (2013).

56. Business as Usual, supra note 47; Le Tourneau, supra note 28.

57. Matt Sandy, ‘The Amazon is Completely Lawless’: The Rainforest After Bolsonaro ’s First Year,
N.Y. Times (Dec. 5, 2019), https://www.nytimes.com/2019/12/05/world/americas/amazon-fires-
bolsonaro-photos.html; William D. Carvalho et al., Deforestation Control in the Brazilian Amazon, 17
PERSPS. ECOLOGY & CONSERVATION 122, 123 (2019).

58. NYDF ASSESSMENT PARTNERS, NEW YORK DECLARATION ON FORESTS FIVE-YEAR
ASSESSMENT REPORT 75 (2019); Stephen Eisenhammer, Rush for the Rainforest: One Brazilian Farmer
Tried—and Failed—to Ranch More Responsibly in the Amazon, REUTERS (Aug. 28, 2020),
https://www.reuters.com/investigates/special-report/brazil-deforestation-cattle/.

59. Lisa Song, An Even More Inconvenient Truth, PROPuUBLICA (May 22, 2019),
https://features.propublica.org/brazil-carbon-offsets/inconvenient-truth-carbon-credits-dont-work-
deforestation-redd-acre-cambodia/.

60. Monitoramento do Desmatamento da Floresta Amazoénica Brasileira por Satélite
[Monitoring Deforestation of the Brazilian Amazon Forest by Satellite], PRODES http://www.obt.inpe.br/
OBT/assuntos/programas/amazonia/prodes/.
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year high.5! 2021 was no different: it saw 5,100 square miles deforested—a 15-year
high.®2 The ongoing recession®® and overwhelming political support for
development® has combined with surging international soy demand® and record
beef exports®® to increase deforestation.

Today, the cattle industry is responsible for 80 percent of continued
Amazon deforestation.®” Ever-increasing soybean production continues to push
cattle pastures into the forest as soy farms expand.®® Of Brazil’s total national
production, it exports 20 percent of its cattle®® and 77 percent of its soy products.”
Most of these exports are consumed by China and the European Union.”* While
Brazil has commendable national environmental laws, it currently lacks the financial
ability and political motivation to enforce them due to the ongoing recession and the
pro-economic growth stance of President Jair Bolsonaro.”

61. Reuters, Brazil Amazon Deforestation hits 12-Year High Under Bolsonaro, N.Y. TIMES (Nov.
30, 2020), https://www.nytimes.com/2020/11/30/world/americas/brazil-amazon-rainforest-
deforestation.html.

62. Manuela Andreoni, Amazon Deforestation Soars to 15-Year High, N.Y. TIMES
(Nov. 19, 2021), https://www.nytimes.com/2021/11/19/world/americas/brazil-amazon-
deforestation.html.

63. Ignacio Amigo, When Will the Amazon Hit a Tipping Point?, NATURE (Feb. 25, 2020),
https://www.nature.com/articles/d41586-020-00508-4; The World Bank in Brazil, WORLD BANK,
https://www.worldbank.org/en/country/brazil/overview (last visited Dec. 6, 2020).

64. Ernesto Londofio & Leticia Casado, As Bolsonaro Keeps Amazon Vows, Brazil ’s Indigenous Fear
‘Ethnocide’, N.Y. TiMES (Apr. 19, 2020), https://www.nytimes.com/2020/04/19/world/americas/
bolsonaro-brazil-amazon-indigenous.html.

65. Sal Gilbertie, The World’s Largest Soybean Exporter Wants to Import Soybeans. What
Happened?, FORBES (Oct. 20, 2020), https://www.forbes.com/sites/salgilbertie/2020/10/20/the-worlds-
largest-soybean-exporter-wants-to-import-soybeans-what-happened/?sh=5e740fdc67d4.
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In summary, about twenty percent of the Brazilian Amazon has been
deforested since the 1970s.® As documented above, deforestation rates are
responsive to both market forces and national policy.”

B. International Impact of Deforestation

Deforestation has reduced the Amazon to 82 percent of its former area,
dangerously close to a feared “tipping point” where the amount of deforested land
will spur a negative feedback loop, resulting in the “savannization” of the
rainforest.”

Much of the international concern over deforestation stems from its impact
on climate change. Because standing forests store carbon and the process of
deforestation emits greenhouse gases,’® deforestation is doubly detrimental as “the
second largest anthropogenic source of carbon dioxide.””” Conversely, forest
conservation has been identified as one of the most effective climate change
mitigation strategies.”

The Amazon removes one to two billion tons of carbon from the atmosphere
per year, about five percent of annual human atmospheric releases.” Deforestation
and fires release 500700 million tons of carbon a year, reducing the net benefit of
the Amazon’s carbon capture by half.?® This contributes to Brazil’s position as the
world’s seventh largest emitter of greenhouse gases,®! with the greatest proportion
of its emissions® from deforestation.®
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Deforestation also threatens the ecosystem services provided by the
Amazon rainforest.2* The Amazon rainforest contributes to the global water cycle,®
“helping to propagate rainfall and other climate patterns globally.” Deforestation
in Brazil leads to decreased precipitation and snowpack in California and the Pacific
Northwest.8” Additionally, deforestation imperils the incredible biodiversity in the
Amazon, a global concern since the 1980s.%

C. Sovereignty Concerns

While Brazil has been a sovereign nation since 1822, the echoes of
Portuguese colonization and subsequent economic exploitation by foreign states and
corporations haunt the nation.* Starting with a rubber boom in the late 1830s, a large
and continued international presence in the Brazilian Amazon has focused on
exploiting its natural resources.®!

From 1970-1990, Brazil was under military rule® that promoted
nationalism and labeled globalization a threat.®® To further this narrative, the
government promoted Amazonian settlement, “arguling] that a thinly populated
Amazon might create avenues for foreign powers to invade.”% By the 1980s, that
campaign had spurred massive deforestation and catapulted Brazil onto the global
stage as an “environmental villain.”*® The country’s leaders viewed the following
international “calls for preservation ... with great suspicion,” regarding them as

deforestation (“The growth of emissions in 2019 was driven by skyrocketing deforestation in the Amazon
rain forest, which accounted for 44 percent of Brazil’s total CO2 emissions, the study said.”).
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veiled attempts to interfere with Brazilian sovereignty and to “internationalize” the
Amazon.% This suspicion was not assuaged when international figures, including Al
Gore, started espousing the view that, “[c]ontrary to what Brazilians think, the
Amazon is not their property, it belongs to all of us.”®” These comments “reignited
old attitudes of territorial protectionism” in Brazil and fueled “long-held
suspicion . . . that the real goal of foreigners is to take control.”®®

Brazil’s leaders continued to evince wariness toward international influence
in the Amazon decades later, with its president advocating in 2008 to restrict
international access to the forest.* Its civilians espouse similar views: in a 2005 poll
“75 percent said that Brazil’s natural riches could provoke a foreign invasion, and
nearly three out of five distrusted the activities of environmental groups.”*%

With the election of Jair Bolsonaro in 2018, nationalism has surged in
Brazil. President Bolsonaro has repeatedly accused international actors of exhibiting
a “colonialist mindset.”2! Bolsonaro also suggests that “radical environmentalists”
are exploiting Brazil to “further the economic interests of foreign countries,”*%
stoking his constituents’ long-held fears. This distrust of international involvement
in the Amazon has significant implications for international efforts to reduce
deforestation.1%

Today, deforestation rates are climbing steadily.** This is due to the deep
economic recession Brazil has been experiencing since 2014, heightened
international demand for deforestation-causing commaodities, a weakened national
Forest Code, the gutting of environmental enforcement agencies’ budgets, and a
federal administration openly hostile to forest conservation.'® Meanwhile, the
Amazon’s conservation remains a crucial strategy in every global climate change
response. %

The current conflict between these priorities—economic development and
climate change mitigation'®—and the recent increase in deforestation indicate that
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international initiatives are not effectively influencing the drivers of deforestation to
promote conservation. While international actors may not be able to enact or enforce
Brazilian law directly, they can assert political and market pressure to effectuate
conservation. The next Part will survey current international initiatives seeking to do
S0.

1. EXISTING INTERNATIONAL INITIATIVES TO CONSERVE
THE AMAZON

As Part | discussed, the global community—including Brazil—has major
incentives to conserve the Amazon rainforest: climate change mitigation,
biodiversity preservation, and global water cycle maintenance. The initiatives,
institutions, and mechanisms created to protect such functions have woven an
incredibly complex regime, involving traditional and innovative strategies,
partnerships, collaborations, and incentives. While detailing every such international
initiative is outside the scope of this Article, this Part identifies the most prominent
ones to showcase the diverse actors and strategic approaches at play, highlights their
actions toward deforestation reduction, and evaluates their effectiveness.

A. International Agreements, Organizations, and Markets

Many interactions among nations are pursuant to treaties and agreements.
While no treaty or international custom has been interpreted to create enforceable
international rules preventing deforestation in the Brazilian Amazon,® a multitude
of treaties, agreements, and conventions focus on its conservation by other means.
Such international agreements include treaties creating duties to share technology or
conserve specific endangered species, intergovernmental organizations encouraging
sustainable forestry management, intergovernmental trade organizations requiring
environmental protections, emissions trading markets, and state-run schemes
funding forest conservation.

1. Amazon-Specific Treaties

One regional treaty involves all Amazon rainforest states: the Treaty for
Amazonian Cooperation (“ACT”).1® Under the 1976 treaty, Bolivia, Brazil,
Colombia, Ecuador, Guyana, Peru, Suriname, and Venezuela agree to “promote the
harmonious development of their respective Amazonian territories” to “produce
equitable and mutually beneficial results and achieve also the preservation of the
environment, and the conservation and rational utilization of the natural
resources.”**® While ACT was created “as a cooperation mechanism . . . to reinforce
sovereignty and promote regional development — not to protect the Amazonian

108. Henry W. McGee Jr. & Kurt Zimmerman, The Deforestation of the Brazilian Amazon: Law,
Politics, and International Cooperation, 21 UNIV. MIA. INTER-AM. L. REV. 513, 539-340 (1990).
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environment,”'!? it contains several provisions that signal a joint interest in its
conservation.!2

As a framework treaty, ACT’s aspirational—and vague—goals have been
underwhelming “best-endeavor commitments to achieving further cooperation.”*?
ACT’s procedural obligations are similarly flimsy, “involv[ing] no more than the
exchange and dissemination of information,”** and even these undemanding duties
go unfulfilled.**> As the treaty lacks both a conflict-resolution and enforcement
mechanism, %6 there is little potential for intervention.!'” Further, while the treaty’s
organization (“ACTO”) has repeatedly signaled interest in ACT serving as a
springboard for forest conservation among its parties,** its intentions are impeded
by “scarce human and financial resources.”*'® Member countries contribute to cover
ACTO’s institutional budget, but its projects are financed by “irregular and
unreliable” external sources including multi-lateral organizations and non-
government organizations.*?® As a result, the “great majority of projects approved by
the ACTO have not been executed.”*?!

Even in light of these shortcomings, the United Nations has “hailed” ACT
as a “model for regional conservation efforts” because it provides a stable “platform
to coordinate action”'?> such as monitoring forest cover “and promot[ing]
international cooperation to combat illegal logging.”*?® Other observers have been
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ENVIRONMENTAL LAW ANALYSIS 355 (2017); Elizabeth G. Ferris, The Andean Pact and the Amazon
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147,162 (1981) (quoting Brazilian president Ernesto Geisel).
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less generous, faulting ACT for its failure to halt deforestation.'?* For a treaty that
was never intended to promote forest conservation,'? the lack of impact on reducing
deforestation is unsurprising.

Brazil has also entered into several bilateral treaties surrounding the
Amazon.'?® In the US-Brazil Partnership for the Conservation of Amazon
Biodiversity (“PCAB”),'?” the U.S. and Brazil “jointly promote new and more
sustainable models for socioeconomic development of the region that will ultimately
conserve forests and biodiversity.”'?® PCAB’s four objectives include creating
“sustainable value chains and economic activities,” consolidating protected areas,
engaging the private sector to “foster[] a sustainable-based economy,” and advancing
relevant technology.?®

The U.S. Agency for International Development (“USAID”) describes its
role in PCAB as a “convener and facilitator between government, civil society and
the private sector,” but notably, the U.S. has committed $80 million.**° The funding
supports 66 Protected Areas,'®! conservation tracts that are hugely effective in
preventing deforestation.’3 The partnership also lobbies for “the adoption or
implementation of [national] laws, policies and/or regulations that facilitate
conservation.”3

In addition, USAID sponsors the Partnership Platform for the Amazon
(“PPA”) to further PCAB’s economic goals.'®* PPA ‘“catalyzes private sector
engagement”'® to support start-ups that “foster sustainable use of forest and
biodiversity resources and decrease deforestation.”?% Incentivized by USAID’s “co-
financing” and “co-investing” commitments, private sector partners have invested
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over $1 million in PPA activities.'*” These partners include some of the largest multi-
national corporations on the planet.3®

This bilateral partnership has strong Brazilian support, and in 2018 it was
extended for another six years.’®® PCAB’s framework as a “strategic partnership”
rather than a “traditional” donor-recipient-relationship likely contributes to its
approval 140

Despite its popularity, PCAB’s impact on forest conservation is difficult to
quantify since its goal is to “strengthen” areas already designated as protected.*! In
its own assessments, PCAB evaluates data on biophysical conditions rather than
deforestation prevention.’*? Noting this deficiency, PCAB began developing an
“innovative tool” called TerraBio to assess its impact on deforestation in 2020.143

PCAB is noteworthy because Brazil, perpetually concerned about the
Amazon’s internationalization, has committed to an agreement in which the U.S.
invests directly into Brazil’s protected areas and attempts to influence national
policy. This suggests that when international agreements are framed in terms of
cooperation and include peripheral economic investment, Brazil is a more willing
partner.

2. Global Forest Conservation Treaties and Organizations

The United Nations (“UN”) has facilitated the mass proliferation of
international agreements involving forest conservation due to the relevance of forests
to manifold international goals and objectives.'**
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This plethora of international organizations and agreements has established
a global norm of forest conservation,'*> which has had two effects. First, it has
created social pressure on Brazil to pledge its commitment to combating
deforestation, starting at the Rio Earth Summit in 199246 This global norm
continues to exert influence on Brazil. Pursuant to the 2015 Paris Accord, Brazil
promised to “significantly reduce its illegal deforestation rates in the Amazon by
2030, as well as restore and reforest . . . 4.6 million square miles of forest.”'4” In
2021, it announced its plans to “step up” its pledge, committing to end illegal
deforestation by 2028.148

Second, this norm created the reciprocal duty of nations to assist Brazil with
its commitment to combating deforestation.**® This assistance has mostly taken the
form of research, which is critical to understand effective conservation strategies.*>
The financing aspect of this duty—wealth transfer from richer nations to Brazil to
fund Amazon conservation>1—has been woefully limited.>?

Counterintuitively, the sheer number of UN initiatives “does not imply
better environmental protection,” as evidenced by the recent increase in fires and
deforestation in the Amazon.® For several reasons, these institutions operate largely
independently, without “exploit[ing] areas of synergy,” resulting in a “disconnected
and multicentric” international forest regime.'%*

First, the overabundance of institutions creates competition for the same
limited resources.'® Second, these initiatives “are weak and ambiguous” because
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Sustainable Development of All Types of Forests, supra note 146, at art. 9(a)-11.

152. Raymond Clémencon, From Rio 1992 to Rio 2012 and Beyond: Revisiting the Role of Trade
Rules and Financial Transfers for Sustainable Development , 21 J. ENV’T & DEeV. 5, 11 (2012); see also
Mahesh Poudyal et al., Who Bears the Cost of Forest Conservation? PEERJ 3, July 5, 2018, at 3.

153. GARCIA, supra note 109, at 225; see also John Vidal, Many Treaties to Save the Earth, But
Where’s The Will To Implement Them? GUARDIAN (June 7, 2012),
https://www.theguardian.com/environment/blog/2012/jun/07/earth-treaties-environmental-agreements.

154. HUMPHREYS, supra note 144, at 212-13.

155. See, e.g., GARCIA, supra note 109, at 225-26; See, e.g., R. Persson, Where is the United Nations
Forum on Forests Going? 7 INT’L FORESTRY REV. 348, 351 (Dec. 2005) (discussing how the UN Forum
on Forests was created because of a conflict between other UN organizations, in turn creating “two
parallel, and possibly competing, processes.”); HUMPHREYS, supra note 158, at 212-213 (“[l]n the
absence of a forests convention the consensus on forest-related issues is fragmentary and incomplete.
Several international institutions deal with the different dimensions of forest conservation and use, and
obvious connections between these institutions are often not made. International forest policy-making
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global politics constrain the negotiating parties from implementing the bold
measures scientists assert are needed.’® Brazil itself has obstructed global forest
governance. In the UN Forum on Forests negotiations in the 2000s, Brazil negotiated
aggressively against “quantifiable and time-bound targets” which would have
provided the specificity that many international agreements lack.'” Additionally,
Brazil has consistently demonstrated its resistance to any “global forests convention
in which trade liberalization would . . . become entangled with conservationist and
human rights issues.”**® This inability to build consensus and coordinate action on
scientifically supported forest conservation measures greatly hampers the
effectiveness of these international institutions.!%°

Due to these impediments, critics characterize UN forest efforts as “costly,
time-consuming” initiatives that “benefit very few people and have only few tangible
results.”'® Further, some UN efforts, “even if well-intended, can be detrimental to
the environment.”*6! The Pilot Program to Conserve the Brazilian Rain Forest
(“PPG7”) and the International Tropical Timber Organization illustrate these
criticisms.

PPG7 was launched in 1992 to “support[] an integrated set of projects [to]
contribute to a reduction in the rate of deforestation of Brazil’s rain forests in a
manner consistent with [its] sustainable development.”'®? Born out of the UN
Conference on Environment and Development and coordinated by the World Bank,
PPG7 connected the financial support of G7 countries, the EU, and Norway to forest
conservation in the Amazon.%® PPG7 developed a multitude of efforts focused on
“improving policies, institutional strengthening, and supporting pilot projects,”64
including the demarcation of Indigenous lands and creating extractive reserves.'®®

However, PPG7’s impact was diluted due to divergent and competing aims
of its funders,%® the lack of a “well-articulated overall policy for the region,”¢” and

remains scattered among an array of institutions, and the parties to one legal instrument are not bound in
any formal or legal sense by the decisions of any other.”); Sergio Margulis, Working Paper No. 22: Causes
of Deforestation of the Brazilian Amazon, WORLD BANK at XXII (Dec. 2003),
https://openknowledge.worldbank.org/bitstream/handle/10986/15060/277150PAPEROwbwpOno
1022.pdf.

156. HUMPHREYS, supra note 144, at 214.

157. 1d. at 112. For an example of a treaty without specific goals, consider ACT. See supra Part I1.A.1.

158. HUMPHREYS, supra note 144, at 221-222.

159. Id. at 214-215.

160. GARCIA, supra note 109, at 225.

161. Id. (citing Daniel Howden, World Bank Pledges to Save Trees . . . Then Helps Cut Down Amazon
Forest, INDEPENDENT (Jan. 13, 2008), https://www.independent.co.uk/environment/climate-
change/world-bank-pledges-to-save-trees-then-helps-cut-down-amazon-forest-769997.html); See
Generally McGee & Zimmerman, supra note 108, at 544-547.

162. World Bank, Brazil Rain Forest Pilot Program Update (2000),
https://documents1.worldbank.org/curated/en/146171468742149803/pdf/multiOpage.pdf

163. Id.

164. Shoana Humphries et al., Searching for Win-Win Forest Outcomes, 125 WORLD DEv. 1, 2 (2020).
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“costly and time-consuming project processing.”'®® In a ten-year evaluation, the
program conspicuously avoided quantifying its impact on deforestation
reduction®®—likely because deforestation was almost double the 1994 rate by
2004.17° PPG7 was phased out in the mid-2000s.1™

The International Tropical Timber Organization (“ITTO”)!"2 is “essentially
a trade association that brings together producers and importers of tropical timber to
encourage production.”® It aims to “promote the conservation and sustainable
development of tropical forests”*’* by helping producer countries adopt sustainable
forestry management practices.”> However, international timber demand is not a
leading driver of deforestation in the Amazon.”® Over the past 34 years, ITTO has
enabled the expansion of logging operations rather than limiting them.” To this day,
ITTO’s prioritization of development is clear: in 2020, ITTO assigned Brazil’s
“minimal” production of Amazonian timber a low “effectiveness index score,”
framing conservation as undesirable.t”® While 1TTO has also funded important

168. GARCIA, supra note 109, at 210.

169. Imme Scholz & Regine Schonenberg, The Pilot Programme To Conserve the Brazilian
Rainforests, GERMAN DEV. INSTITUTE 97, 107-8 (2005).

170. Rhett A. Butler, Calculating Deforestation Figures for the Amazon, MONGABAY (Apr. 24, 2018),
https://rainforests.mongabay.com/amazon/deforestation_calculations.html.

171. Richard van der Hoff et al., Clashing Interpretations of REDD+ “Results” in the Amazon Fund,
150 CLIMATIC CHANGE 433, 438 (2018).

172. ITTA, the agreement creating ITTO, was developed in 1983 by 64 countries through the UN
Conference on Trade and Development. TIMOTHY CADMAN, QUALITY AND LEGITIMACY OF GLOBAL
GOVERNANCE: CASE LESSONS FROM FORESTRY 41 (2011). ITTO “was established under the auspices of
the UN in 1986.” International Tropical Timber Organization (ITTO), UNITED NATIONS,
https://www.un.org/Idcportal/international-tropical-timber-organization-itto/ (last visited Dec. 11, 2020).

173. McGee & Zimmerman, supra note 108, at 542.
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https://www.itto.int/direct/topics/topics_pdf_download/topics_id=6529&no=1&disp=inline#page=20.

175. About ITTO, ITTO, https://www.itto.int/about_itto/ (last visited Oct. 26, 2020).

176. Drivers of Forest Loss in the Brazilian Amazon, OUR WORLD IN DATA (2017)
https://ourworldindata.org/grapher/drivers-forest-loss-brazil-amazon (showing that selective logging
accounted for just under 10% of deforestation in 2013 and 3% in 2011); Christopher Ingraham, How Beef
Demand Is Accelerating the Amazon’s Deforestation and Climate Peril, WASH. POsT (Aug. 27, 2019),
https://www.washingtonpost.com/business/2019/08/27/how-beef-demand-is-accelerating-amazons-
deforestation-climate-peril/ (Cattle ranchers have “become the single biggest driver of the Amazon’s
deforestation, causing about 80 percent of it.”).

177. See, e.g., David Humphreys, Redefining the Issues: NGO Influence on International Forest
Negotiations, 4 GLOBAL ENV’T PoL. 51, 55 (2004) (“The consumer countries have pushed for a greater
emphasis on conservation, but without directly challenging the emphasis of the producers and trade
federations on expanding the volume of timber traded.”); Brian F. Chase, Tropical Forests and Trade
Policy: The Legality of Unilateral Attempts to Promote Sustainable Development under the GATT, 14
THIRD WORLD Q. 749, 758 (1993) (“The [ITTO’s predecessor organization’s] voting structure thereby
ensures that the goal of promoting the international trade in tropical timber outweighs its secondary
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projects that focus on monitoring and data collection,'™ it remains unable to decrease
Amazonian deforestation because it targets the wrong industry and prioritizes
consumption.*8°

As these examples illustrate, UN forest conservation efforts have been
inconsistent and largely ineffective in the Amazon.! There has been a complete
failure to “forge a coherent, performance-based approach that addresses . . . the basic
forces driving forest destruction;”*® most of the efforts have fallen short of any
direct, quantifiable impact on the rate of deforestation in the Amazon;'# and some
have actually increased deforestation.*8

Although its efforts fall short of effecting significant change in the Amazon,
the UN has repeatedly demonstrated its ability to stimulate and enable forest
conservation efforts globally.’®® The UN’s greatest strengths lie in its ability to
assemble world leaders together to discuss the topic,2® to raise funds from the Global
North,'®” and to enable technical support including the collection and dissemination
of data.!®®
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Project/Activity Search, ITTO, https://www.itto.int/project_search/ (last visited Oct. 26, 2020) (listing
ITTO projects).
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it.”).
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Climate Governance 37 ECOLOGY L. Q. 843, 864 (2010).
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simply do not measure deforestation reduction as a “result.” See, e.g., RF Forest Resources Management
Project, Developing New Approaches to Sustainable Forest Management in Brazil, Dec. 13, 2005 Doc.
92580 (omitting any reference to deforestation but noting “the Forest Resources Management Project has
supported 78 community driven initiatives involving 10,000 local villagers and has trained 5,000 people
in forestry management.”).

184. See Barbara L. Zimmerman & Cyril F. Kormos, Prospects for Sustainable Logging in Tropical
Forests, 62 BIOSCIENCE 479, 479 (2012).

185. To be clear, it has not repeatedly demonstrated its ability to achieve forest conservation results.
See Our Impact, UN-REDD, https://www.un-redd.org/our-work/our-impact (last visited Dec. 15, 2021);
see also Project Map, UN FoOoD & AGRICULTURE ORGANIZATION: FORESTRY,
https://www.fao.org/forestry/project-map/en/ (last visited Dec. 15, 2021) (displaying global forestry
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3. Free Trade Agreements with Forest Conservation Agendas

Brazil is a member of the Organization of American States (“OAS”)'®° and
the Common Market of the South (“Mercosur”).**® Both of these intergovernmental
trade organizations (“ITOs”) have adopted frameworks, regional agreements, or
projects supporting environmental protection in the Amazon.*** Additionally, Brazil
is negotiating agreements with two other ITOs—the Organization for Economic
Cooperation and Development (“OECD”) and the European Union (“EU”)—that
would require Brazil to adopt certain environmental standards.

Forest conservation is imbedded in each of these ITOs. The OAS, which
has embraced environmental conservation since 1940,'%2 hosts environmental
summits,'*® maintains a sustainable development policy,'®* curates the Inter-
American Biodiversity Information Network,'® and executes conservation
projects.’® Mercosur’s founding treaty included “preservation of the
environment . .. as one of [its] overarching guidelines” and its documents also
“regularly list . . . sustainable development as among [its] broader aims.”*%" In 2001,
Mercosur adopted a Framework Agreement on the Environment that “requires States
to cooperate by exchanging information on environmental laws, policies, and
practices.”*® The new free trade agreement with the EU'®® “includes commitments
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191. For the Mercosur, see Framework Agreement on the Environment of Mercosur art. 6, June 22,
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Preservation in the Western Hemisphere, DEPARTMENT OF INTERNATIONAL LAW, OAS: MULTILATERAL
TREATIES, https://www.o0as.org/juridico/english/treaties/c-8.ntml (last visited Dec. 16, 2021); Inter-
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visited Jan. 6, 2022); The Andes Amazon Protected Areas Database (AAPAD), OAS,
https://www.o0as.org/dsd/AAPAD2/AAPAD2.htm (last visited Jan. 6, 2022); Sustainable Development
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http://www.o0as.org/dsd/su_br/index.html (last visited Jan. 6, 2022).
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16, 2021).

193. Environment, Follow-up and Implementation: Mandates, OAS: Summit of the Americas,
http://www.summit-americas.org/sisca/env.html (last visited Dec. 16, 2021).
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196. See, e.g., Press Release, Multi-lateral Project Launched in Suriname, OAS (Jan. 26, 2004),
https://207.237.157.11/en/media_center/press_release.asp?sCodigo=SU-012604.

197. Kathryn Hochstetler, Fading Green? Environmental Politics in the Mercosur Free Trade
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to fight deforestation.”?® Membership in the OECD?* would require existing
members to agree that Brazil is complying with the group’s recommended
environmental standards.?%?

While these 1TOs expressly embrace environmental protection as a goal,
evidence of their impact is “scarce™? for several reasons. To begin, when conflicts
between trade and conservation arise, trade is—unsurprisingly—prioritized.?°* Other
trade agreements “have attempted to address the deforestation crisis” and have
ultimately had little impact or failed.?® Further, the ambitiousness of ITOs’
environmental goals are constrained by group membership. In Mercosur, Brazil is
the member-state with the most protective environmental laws, making it unlikely
that the 1TO will have an impact on deforestation in the Brazilian Amazon.?%

Fascinatingly, there is evidence that participation in Mercosur has
decreased Brazil’s greenhouse gas emissions.?”” As “[o]ver 60 percent of Brazil’s
emissions come from land use changes and deforestation . . . « 2%and a further 20
percent come from the agricultural sector which is inextricably linked to
deforestation,?® the emission decrease may result in part from deforestation
prevention.?X® Unfortunately, it is unlikely that these results will be replicated by
participation in the developing OECD or EU trade agreements. Research predicts
that trade liberalization between Brazil and Global North nations will decrease
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brazil-save-its-rainforest#.

201. About, OECD, https://www.oecd.org/about/ (last visited Mar. 27, 2022).

202. Anthony Boadle, Amazon Fires Could Burn Brazil s Bid to Join OECD Rich Nations Club,
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idUSKCN1VD2A9; see generally Discover the OECD, OECD, http://www.oecd.org/general/Key-
information-about-the-OECD.pdf (last visited Jan. 6, 2022) (“the OECD helps countries develop better
policies for better lives, boosting prospects for stronger, fairer and cleaner economies and societies.”).
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2018, at 2.
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THE HILL (Aug. 9, 2019, 5:03 PM), https://thehill.com/opinion/energy-environment/456912-a-trump-
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of Investment and Free Trade Agreements, 37 PACE ENV’T. L. REV. 67, 93-96 (2019) (discussing a US-
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Since 1990, CLIMATE SCORECARD (Dec. 17, 2020), https://www.climatescorecard.org/2020/12/120-24-
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“overall environmental quality”’?*! due to market actors taking advantage of Brazil’s
less-enforced environmental standards.?*?

In summary, it appears that intergovernmental trade organizations play a
role in reaffirming the global norm of forest conservation. A lack of research inhibits
a conclusion on the direct impact of existing agreements on Amazon deforestation,
although logic dictates that the impact, if any, is not great. Brazil is not (yet) engaged
in trade organizations with the largest importers of the commodities that drive
deforestation: soy and cattle.?!®> While trade deals may provide leverage for the
international community to pressure Brazil to address deforestation, there is concern
that once the deals are signed, they will spur more deforestation.?**

4. Intergovernmental Markets: Emissions Trading

Emissions trading is a system in which carbon emission limits are
established and carbon emissions, carbon storage, and emission reductions become
commodities that can be traded internationally.?'> In some trading schemes, nations
with standing forests may sell emissions credits equivalent to the amount of carbon
storage achieved by those forests.

Brazil considered entering into a forest emissions offset trading market in
2007,2% but ultimately decided against it due to feared consequences to its
sovereignty.?l” Still, some subnational Brazilian entities have forayed into the

211. Nemati et al., supra note 207, at 435.

212. See Xing Yao et al., Free Trade Agreements and Environment for Sustainable Development: A
Gravity Model Analysis, 11 SUSTAINABILITY 1, 14 (2019); Brazil Has Weakened Dozens of Environmental
Laws During the Pandemic, YALE ENV’T 360 (Feb. 24, 2021), https://e360.yale.edu/digest/brazil-has-
weakened-dozens-of-environmental-laws-during-the-pandemic (“The current administration is taking
advantage of the Covid-19 pandemic to intensify a pattern of weakening environmental protection in
Brazil.”).

213. See supra notes 69-71 and accompanying text (identifying China and the EU as the largest
consumers of Brazilian exports of beef and soy). Brazil is not yet engaged in a trade organization with
either the EU or China.

214. See Yao et al., supra note 212, at 1; Nemati et al., supra note 207, at 445; Luciana Ghiotto &
Javier Echaide, Analysis of the Agreement Between the European Union and the Mercosur, GREENS/EFA
EUROPEAN PARLIAMENT 1, 64-66 (2019), https://www.annacavazzini.eu/wp-content/uploads
/2020/01/Study-on-the-EU-Mercosur-agreement-09.01.2020-1.pdf.

215. See Emissions Trading, U.N. CLIMATE CHANGE, https://unfccc.int/process/the-kyoto-
protocol/mechanisms/emissions-trading (last visited Oct. 25, 2020).

216. See James Kanter, Brazil, Guyana and Rainforest Emissions Credits, N.Y. TIMES (Aug. 1, 2007,
7:22 PM), https://green.blogs.nytimes.com/2007/08/01/brazil-guyana-and-rainforest-emissions-credits/
(describing Brazil as “volunteering” to sell “avoided rainforest destruction credit on the international
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217. FRANCES SEYMOUR & JONAH BUSCH, WHY FORESTS? WHY Now?, CTR. GLOBAL DEvV. 258—
259, 264-268, 281 (2016) (noting “the Brazilian government [had] long- and firmly-maintained
opposition to internationalizing the deforestation issue in the climate change policy arena” when it came
to considering emissions trading, that Brazil remained an “opponent[] of market-based finance” and that
“the Brazilian delegation insisted that [an independent verification] mechanism would compromise
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emissions trading market. Currently, the UN’s Framework Convention on Climate
Change’s Reducing Emissions from Deforestation and Forest Degradation
(“REDD+")?8 initiative coordinates several “voluntary” projects in which
subnational governments, nonprofits, and companies sell credits outside of an
established legal framework.?'® Brazil’s Paiter-Surui Indigenous community began
a REDD+ project in 2009, selling carbon credits to those who invested in forest
conservation.??® Unfortunately, the Surui “project was suspended ... after the
loggers destroyed more trees than all the credits sold.”??* The Paiter-Suruf experience
is not uncommon: a study of all the voluntary REDD+ projects found that there was
no corresponding increase in carbon storage for the buyer’s emissions.???

As this study suggests, the efficacy of rainforests as reliable carbon sinks
for emissions trading is in doubt.??® First, quantifying credits is incredibly difficult,
and variables like fire create the potential for assigning credits more value than they
actually offset.?* Carbon offsets assume that a tree will store the carbon for a century
after the offset is sold on the market??>—but with fires, illegal deforestation, poor
monitoring, and a lack of enforcement, the trees sold as offsets are unlikely to live
for 100 years.??8 Second, emissions trading can create leakage, a negative spillover
effect in which “deforestation regulations that pertain to a bounded geographical
region can result in a displacement of deforestation-related activities to other
areas.”??’ Finally, offsets may not cause forest conservation; instead, they may

been acquired through any mechanism, instrument or arrangement established outside the Convention, its
Kyoto Protocol or its Paris agreement.”).
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Projects in the Brazilian Amazon, 117 PNAS 24188, 24188 (2020); Arild Angelsen, REDD+ as Result-
based Aid: General Lessons and Bilateral Agreements of Norway, 21 Rev. DEv. ECONs. 237, 238-239
(2017); see generally U.N. Framework Convention on Climate Change, Report of the Conference of the
Parties on Its Thirteenth Session, Held in Bali from 3 to 15 December 2007, U.N. Doc.
FCCC/CP/2007/6/Add.1.
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MONGABAY (Nov. 2, 2020), https://news.mongabay.com/2020/11/279al-carbon-and-deforestation-cuts-
in-amazon-overestimated-study/ (“Unlike official REDD+ programs, grounded in federal law, the
voluntary projects are “decentralized” and only subject to rules set by Verra, a leading carbon-offset
scheme . .. ).

220. Max Nathanson, World’s First Indigenous Carbon Offset Project Suspended Due to lllegal
Mining, MONGABAY (Sept. 11, 2018), https://news.mongabay.com/2018/09/worlds-first-indigenous-
redd-program-ended-due-to-illegal-mining/; West et al., supra note 218, at 24191.
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REDD+ have sold hundreds of thousands of credits. For example, in 2014 FIFA bought 250,0000 credits
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simply enable polluters to claim carbon offsets when no reciprocal offset has taken
place.??8

The current situation in Brazil demonstrates grave weaknesses in the carbon
offset system for forest conservation. Emissions trading requires active monitoring
for lengths of time that extend far beyond the term of any elected official, and it is
highly susceptible to immediate destruction from natural disasters such as wildfire.??°
Still, emissions trading remains enticing because it is an effective way to incentivize
rich countries and corporations to invest the funding necessary to conserve forests.?*°
However, an effective regime would have to ease Brazil’s sovereignty concerns.

5. Voluntary Donations

Voluntary donations are a non-market approach that enables the Global
North to finance deforestation prevention without any individual reciprocal
benefit.?*! There is only one large scale voluntary donation mechanism: the Amazon
Fund. Designed in 2007 and managed by Brazil as an offshoot of the UN’s REDD+
initiative, it crowd-funds from corporations and foreign nations.?®> As a “merit-
based” mechanism, the contributions reward Brazil for preventing deforestation as
measured by the annual deforestation rate.?®® The “reward” is then used to support
measures “to prevent, monitor, and combat deforestation in the Amazon.”?%* Over
the past 12 years, the fund has received $1.2 billion, and it has funneled the majority
to Brazil’s federal environmental agency.”® Some funds have also gone to
innovative, smaller-scale projects.?®® Norway is the largest contributor to the fund,
accounting for 94 percent of the amount pledged, followed by Germany (5%) and
Petrobras (.06%).%"

Notably, the Amazon Fund differs from emissions-trading markets in that
it gives greater priority to Brazil’s sovereignty. No credit is awarded to its donors,?3®
and donors are unable to direct how the donations are used.?® Brazil and its UN
collaborators created it as a non-market mechanism precisely because the Brazilian
government feared “that if someone donates US$10 he will soon think that he owns

228. See Julia Rosen, The World Is Watching as California Weighs Controversial Plan to Save
Tropical Forests, L.A. TIMES (Sept. 13, 2019, 6:00 AM), https://www.latimes.com/
environment/story/2019-09-12/280California-tropical-forest-standard.

229. See Song, supra note 59.

230. Seeid.

231. Rhett A. Butler, Brazil’s Plan to Save the Amazon Rainforest, MONGABAY (Jun. 2, 2009),
https://news.mongabay.com/2009/06/brazils-plan-to-save-the-amazon-rainforest/.

232. GARCIA, supra note 109, at 242; Boucher, Roquemore & Fitzhugh, supra note 54, at 439.

233. Ortiz, supra note 147.

234. AMAZON FUND, http://www.amazonfund.gov.br/en/home/ (last visited Oct. 29, 2020).

235. Ortiz, supra note 147.

236. Id.

237. See Donations, AMAZON FUND, http://www.amazonfund.gov.br/en/donations/ (last visited Oct.
2, 2020).

238. Van der Hoff et al., supra note 171, at 437.

239. Mason, supra note 11, at 133.



Summer 2022 DECIPHERING LESSONS FROM THE ASHES 281

the Amazon.”*° Instead, the fund is a “reward... rather than a contractual
commitment to provide further reductions.”?*

It is difficult to evaluate how effective the Amazon Fund has been at
reducing deforestation, largely because the fund is results-based and collects data
accordingly.?*? Still, independent consultants have concluded that “without [the
Amazon Fund’s] implementation, deforestation would have been even more
widespread.”?43

Unfortunately, the amount currently contributed does not “cover even half
of the cost being incurred by Brazil” to prevent deforestation.?** Additionally,
because the reward is tied to deforestation rates, as rates tick up, funding decreases
commensurately, perversely creating less financial aid to prevent deforestation rates
from increasing further.2*> Compounding that, the fund is susceptible to political
whims as it is run largely by the Brazilian government.?*® Due to the current
president’s open hostility to rainforest conservation and the corresponding increase
in deforestation, the fund’s largest contributors have suspended their pledged
donations.?4

In summary, while there is no shortage of initiatives among nations seeking
to reduce Amazonian deforestation, the impact of these efforts remains elusive. First,
many of the initiatives, such as ACT and Mercosur, do not detail specific
deforestation goals, which makes their impact difficult to evaluate.?*® Second, most
do not include a mechanism to evaluate their impact on deforestation. While it took
five years for PCAB to commission a measurement tool, many of these initiatives
have simply never endeavored to do s0.2*° When these efforts have included a
measurement tool or are amenable to third party monitoring, the effort’s impact on
deforestation has often been poor or abysmal.>® These poor results stem from
overreliance and overdependence on Brazilian national actors for program
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International Climate and Forest Initiative, 8 FORESTS 1, 12 (2017).
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242. 1d. at 434.
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FuND 23 (Dec. 2019),

http://www.fundoamazonia.gov.br/export/sites/default/en/.galleries/documentos/monitoring-
evaluation/Mid-Term-Evaluation-Report-Effectiveness-Amazon-Fund.pdf. But see Song, supra note 59
(“Recent research on Norway’s contributions to the Amazon Fund noted that “a causal link to decreasing
Brazilian deforestation rates is yet to be proven with analytical rigour [sic].”).

244. Boucher, Rogquemore & Fitzhugh, supra note 54, at 442.

245. Carvalho et al., supra note 57, at 123.

246. See Management, AMAZON FUND, http://www.amazonfund.gov.br/en/amazon-fund/ (last visited
Oct. 2, 2020) (“The presidential decree enacted on April 11 2019 (Decree n. 9759/2019) extinguished all
committees created by decrees or other administrative acts before January, 1st 2019 . . . To date, the new
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implementation,?®* a lack of adequate funding,?®? and the failure to target the
overwhelming power of certain market influences due to the generic, one-size-fits-
all nature of many international agreements.?® Third, even when goals are specific
enough to highlight when Brazil is out of compliance, many initiatives lack an
enforcement mechanism.?* Finally, forest conservation suffers from “treaty
congestion” and the dilution of resources, a common syndrome of global
environmental issues which ultimately “hampers implementation”?® as well as
evaluation.?®

The Amazon Fund stands out as an international mechanism that has proven
effective at reducing deforestation.?>” This is because, although prompted by the
UN’s REDD+ initiative, Brazil was able to design the program to fit its unique
circumstances.?® Additionally, the Amazon Fund has a specific goal (deforestation
prevention), includes an evaluation mechanism (satellite monitoring), supports an
activity known to influence deforestation (enforcement of environmental laws), and
has an effective incentive (funding).?s®

Even for all the identified shortcomings, international institutions play a
vital role in forest conservation.?®® They are effective at convening global leaders,
enabling discussions about forest conservation, creating broad international norms
and obligations condemning deforestation, and facilitating financial and
technological assistance. These actions have created the structures, relationships, and
resources that enable on the ground deforestation prevention.

251. See supra notes 246247 and accompanying text (discussing President Bolsonaro’s unilateral
extinguishment of the Amazon Fund’s management committee); see also Arno Fritz das Neves Brandes
et al., Endangered Species Account for 10% of Brazil’s Documented Timber Trade, J. NATURE
CONSERVATION, June 2020, at 2 (discussion of how, at the national level, poorly equipped environmental
agencies, loopholes in legislation, and a failure to fund conservation efforts has enabled logging of these
protected species under CITES).
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B. Multi-Stakeholder Initiatives

Multi-stakeholder initiatives are “hybrid mechanisms” that “engag[e] a
larger set of actors to tackle the specific drivers of deforestation.”®! Multi-
stakeholder initiatives include partnerships among multinational companies,
industry associations, nongovernmental organizations (“NGOs”), civil society
organizations, governments, and Indigenous communities; strategic pairings that
increase resources, expertise, compliance, and ownership involved in forest
conservation efforts.?62 Conceptually, this carefully-assembled team approach makes
them more effective at managing global problems than state actors alone.?5

Many multi-stakeholder initiatives have sprouted up around the Amazon,
mostly due to the perception that states are not able to solve the problem of
deforestation.?8 Most of these initiatives utilize market-based instruments aimed at
“alter[ing] markets facing the private sector in order to make sustainable practices
more profitable and attractive than unsustainable ones.”?%® This reflects the reality
that some drivers of deforestation are both economic and international in nature, and
therefore receptive to international market manipulation.?® Such mechanisms
include certification schemes; bans, boycotts, and moratoria; agreements to manage
supply chains sustainably; and the creation of new markets for environmental
services.

1. Certification Schemes

Forest certification “is a process through which transnational networks of
diverse actors set and enforce standards for the management of forests.”?%” These
standards create “market mechanism[s] with market access, price premiums, and
reputation as potential incentives”?%® through the issuance of certificates “by an
independent third-party, attesting to the location and management status of a forest

261. Paulo Eduardo Dos Santos Massoca, Martin Delaroche & Gabriel Lui, Lessons from the Soy and
Beef Moratoria in Brazil, in ZERO DEFORESTATION: A COMMITMENT TO CHANGE 151, 157 (2017).

262. Ayelet Berman, The Rise of Multistakeholder Partnerships, 111 Am. Soc’Y INT’L L. PRoc. 205,
205 (2017).

263. 1d. at 206.

264. See, e.g., CADMAN, supra note 172, at 28 (“UNCED’s inability to combat deforestation
comprehensively has been identified as a catalyst for the growth of forest certification.”).

265. GARCIA, supra note 109, at 229.

266. E.g., Polain de Qarouz et al., supra note 227, at 191 (stating that 73% of the soybeans grown in
Brazil and 20% of Brazilian cattle product are sold internationally.); Mustafa Zia et al., Brazil Once Again
Becomes the World’s Largest Beef Exporter, USDA ECON. RsCH. SERV. (July 1, 2019),
https://www.ers.usda.gov/amber-waves/2019/july/brazil-once-again-becomes-the-world-s-largest-beef-
exporter/ (Brazil is the “world’s largest exporter of beef, providing close to 20 percent of total global beef
exports.”).
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Soc. AND PoL. DIMENSIONS OF FOREST CERTIFICATION, 265 (Errol Meidinger, Chris Elliot, and Gerhard
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which is producing timber.”?®® Introduced in the 1990s, certification schemes offered
a promising alternative to inter-state governance because they target markets
directly?™ and therefore might create change much faster than international norms or
national policy revisions.?’*

More than 50 certification schemes address forest products and services.?”
These certification schemes “opt[] to address the ‘problem’ of deforestation through
the ‘solution’ of sustainable development.”?’3 In theory, customers would seek out
certified products and pay higher prices for them, incentivizing producers to become
and stay certified.

FSC certification, “generally regarded as the most effective and legitimate
scheme” for timber certification,?”* was created in 1991 by timber traders and NGOs
who wanted to “develop an independently audited global system for ‘good forest
management.””?’® |t creates both international and national standards to “ensure[]
that products come from responsibly managed forests that provide environmental,
social and economic benefits.”?7

FSC approved Brazil’s first national standard in 1997.277 While as of 2005
Brazil boasted rates of FSC certification similar to Canada and the U.S., most of the
certified forests are plantations and “less than one-half of one percent of total native
forest area is certified.”?’® Additionally, those native forests owners who sought FSC
certification “already tend[ed] to manage their forests with care in order to
distinguish themselves from typical Amazonian forestry operations.”?’®

Notably, Brazilian corporations faced little pressure from activists to
become FSC-certified because “deforestation in Brazil is due mostly to illegal
logging and the clearing of land for agriculture, not to formal forestry operations.”2%
By targeting a commodity (timber) that is not a major driver of deforestation in the

269. CHRIS ELLIOTT & RODOLPE SCHLAEPFER, Global Governance and Forest Certification: A Fast
Track Process for Policy Change, in ERROL MEIDINGER ET AL., SOC. AND POL. DIMENSIONS OF FOREST
CERTIFICATION 199, 200 (Errol Meidinger, Chris Elliot, and Gerhard Oesten eds., 2002).
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certification/in-more-depth/en/.
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Argentina and Brazil, 6 GLOB. ENV’T POL. 55, 65 (2006).

278. Id. at 70-71; Julie Mollins, Tougher FSC Certification Guidelines Would Make Forest Oversight
More Transparent in Brazil, FOREST NEws (Nov. 18, 2018), https://forestsnews.cifor.org/58693/tougher-
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Amazon nor a significant international export,?®* FSC certification’s impact on
reducing deforestation is extremely limited.??

Consider instead a certification scheme that does target a major export
market contributing to deforestation in the Amazon: the Round Table on Responsible
Soy (“RTRS”). RTRS is a “voluntary environmental program[] developed by voting
members from industry and civil society that define social, environmental, and
economic guidelines for crop production.”?® The first RTRS certifications were
issued in 20112 to incentivize producers to adopt sustainable practices to ensure
competitiveness on the global market.?%

Adoption of RTRS has been sluggish. In Brazil, less than one percent of soy
was RTRS certified by 2017.2% This abysmal adoption rate is due to “low demand
for certified soy and the high cost of becoming certified.”?®” The lack of demand
stems from the fact that many consumers are unaware the products they purchase
contain soybeans, such as dog food, eggs, or bacon.?® Additionally, due to selective
adoption, even certified Brazilian soy farms have not prevented deforestation.?®

The impact of any certification scheme on deforestation reduction in the
Amazon is unconfirmed, yet likely minimal.?® Certification schemes face a number
of barriers that prevent success in the Amazon. First, such schemes lack clarity of
definitions and concepts.?®! Second, because certification is optional, it allows for
leakage: other companies will fill the market demand for non-certified, cheaper
products.®? Third, it is difficult to determine to what extent such market
interventions generate additionality or “outcomes beyond business as usual;”
suppliers who opt into certification often do so precisely because it requires minimal
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damaging their reputations by deforestation activities).
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change to their existing practices.?®® Fourth, the chain of custody for some products,
such as beef, is difficult to verify and susceptible to laundering.?®* Fifth, such
schemes are unable to “impose compliance on forest actors”??>—there are no
enforcement mechanisms, only the risk of de-certification.

However, some remain optimistic about certification because these “non-
state regulatory mechanisms [are] an accepted complement to tackling problems
when the state proves insufficient.”?®® The strategies posited to make certification
schemes more effective include focusing on clarifying definitions, creating
comprehensive monitoring of supply chains, and collaborating with governments.?%

2. Voluntary Corporate Commitments

Voluntary commitments are goals for deforestation reduction publicly
announced by corporations and industry associations, often in coordination with
NGOs, states, subnational governments, or Indigenous communities. Corporations
have relied on voluntary commitments as a response to consumer demand for forest
conservation for over 40 years.?®® In the last decade alone, 400 members of the
Consumer Goods Forum “pledged to help achieve zero net deforestation in their
supply chains by 2020.72%° In 2014 the New York Declaration on Forests (“NYDF”),
“a broad coalition of governments, companies, civil society, and [I[ndigenous
peoples’ organizations,” set a similarly ambitious goal: halve tropical deforestation
by 2020 and end it by 2030.3%° As applicable to the Brazilian Amazon, these
voluntary commitments focus on timber, soy, and cattle supply chains.

Some voluntary commitments are simply empty promises, lacking any level
of detail necessary for implementation and evaluation.3** These corporations pledged
admirable goals but “failed to specify concrete implementation mechanisms.”3%
Others chose certification schemes as the implementation mechanism, which are
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notably unproven to be effective in the Amazon.3*® These corporations are now
reevaluating such strategies, setting them back years in progress toward their
commitments.3%

Further, selective participation and a lack of consensus on the definition of
relevant terms, such as “zero deforestation,”*® hampers the effectiveness of
commitments®® and inhibits public accountability. These shortcomings create
leakage between supply chains rather than an overall reduction of deforestation.3%
In a study of 250 companies deemed powerful enough to effect market change, only
50 participated in voluntary commitments.3®® Of those 50, the majority did not
require their suppliers to adhere to the same commitment.%® This loophole enabled
suppliers to participate in deforestation activities and simply sell those products to
non-participating companies.3°

In program evaluations, studies have discovered “some progress” among
about half of the over 700 commitments analyzed, while up to a third of the
commitments were “dormant or delayed.”®** Notably, the 2010 Consumer Goods
Forum commitment to zero deforestation by 2020 has “abjectly fail[ed] to meet the
deadline,” and only six percent of companies that have made similar commitments
“are actually taking steps to address their high-risk facilities, suppliers, and/or
regions of operation.”%!2

Crucially, many of these commitments are “distracting attention” from
initiatives that are known to work.3!® Voluntary corporate commitments grant
multinational corporations a reputational boost without actually requiring much, if
any, corporate investment or proven deforestation prevention.’4 To make these
commitments effective, analysts posit increasing coordination with national
governments to develop supply-side pressures, designating geographical boundaries,
improving transparency within the supply chain, and removing any participation of
uncertified suppliers.®'® Interestingly, these recommendations make voluntary
corporate commitments begin to resemble supply chain governance agreements.
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F. (Apr. 12, 2017), https://www.theconsumergoodsforum.com/blog/implementing-and-scaling-up-the-
cgf-zero-net-deforestation-commitment/.

305. Do National Strategies, supra note 299, at 582.

306. Sam Lawson, The Flawed Focus on Corporate Voluntary Actions, 58 ETFRN NEws 111, 114
(2017), https://www.tropicalforestalliance.org/assets/Uploads/ETFRN_News_58.pdf; Polain de Qarouz
et al., supra note 227, at 200 (advocating for “harmoniz[ing] corporate commitments across regions”).

307. Lawson, supra note 306, at 114-115; Polain de Warouz et al., supra note 227, at 201.

308. Jopke & Schoneveld, supra note 302, at 13.

309. Id.

310. Id. at 27.

311. Pasiecznik, Savenije, van Orshoven, Bock, & Pacheco, supra note 299, at x; see also Jopke &
Schoneveld, supra note 302, at 7.

312. Slavin, supra note 290.

313. Lawson, supra note 306, at 111.

314. See Slavin, supra note 290; Jopke & Schoneveld, supra note 302 at 1.

315. Jopke & Schoneveld, supra note 302, at 27-28; see also Implementing and Scaling Up the CGF
Zero Net Deforestation Commitment, supra note 304.



288 NATURAL RESOURCES JOURNAL Vol. 62

3. Supply Chain Governance: Zero Deforestation Agreements

Zero deforestation agreements are multi-stakeholder initiatives that create
supply side interventions targeting entire industrial sectors rather than one
corporation’s supply chain.®'® Unlike voluntary commitments, these efforts
coordinate key strategic players within targeted industries to set specific methods for
reducing deforestation and procedures for ensuring monitoring and accountability.
Further, these agreements establish a clear goal: the cessation of purchases from non-
complying suppliers within a certain location or after a certain date.3'” Corporations
and industry associations often enter into these agreements due to public pressure,
usually following a scathing international report and the corresponding increased
public demand for corporate accountability.3

The 2006 Amazon Soy Moratorium (“SoyM”) emerged due to public
pressure to lessen deforestation caused by soy farm expansion in Brazil following
Greenpeace’s Eating Up The Amazon report.’!® The two largest purchasers of
Brazilian soy, representing 90 percent of the market,3?° voluntarily agreed not to
purchase or finance soy grown on Amazonian lands deforested after 2008.%2* To
ensure compliance with the moratorium, the two trade associations joined with
Greenpeace, other NGOs, banks, and government officials to form the Soy Working
Group (“GTS”).%2 The GTS “hire[s] an audit firm to check participants in the
moratorium for compliance” every year.?® Violating farms are identified by
“satellite and airborne monitoring system” and “blocked from selling to SoyM
signatories.”®?* The success of this initiative has been its “strategic[] pressure on a
small number of powerful actors” who are susceptible to international reputational
harm,®® its reliance on “detailed and reliable information,” and its long-term
involvement of a “diverse set of stakeholders” including the Brazilian government. 32

The 2009 Cattle Agreement is similar to SoyM, except that the agreement
does not call for zero deforestation but rather prohibits illegal deforestation, only
requires members to trace cattle to the fattening farm (not the beginning of the supply
chain), and only applies to 38 percent of the market.%?” Other differences lie in the
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characteristics of the cattle industry.®?® First, the supply chain is longer for cattle,
which are bred, calved, and fattened on one or more farms, then sold to a direct
supplier, then to a meat packing company, then to retailers.3?® Second, there is no
“harvest” season for cattle;** most are slaughtered after moving among several
farms.33! Third, the cattle industry is composed of many small farms and
slaughterhouses, and most of the cattle products are sold on Brazil’s large national
market, 3% restricting the role of international actors.33?

The impact of both SoyM and the Cattle Agreement on deforestation has
been notable. Studies show that these agreements have “incentivized rapid change in
[supplier] behavior related to deforestation”®* and “dramatically decreased” land
deforested by these suppliers.®® The Cattle Agreement decreased the industry’s
deforestation by 32 percent,®** and SoyM reduced “soybean expansion over
forestlands . .. from around 30% before the moratorium to 1% after it.”3%" The
consensus is that these agreements are “effective mechanisms to reduce deforestation
for major export commodities on private lands.”3%

However, exposed loopholes in the deals allow for leakage of deforestation
into other geographical areas or industries.®® In the Cattle Agreement, difficulty with
monitoring compliance prompted Greenpeace to abandon the agreement with regard
to one of the three meat packers in 2017: JBS had been discovered buying thousands
of cattle from an illegally deforested area.3*°

Even while their impact may be less than initially proposed,®! these
initiatives have verifiably “contributed to the reduction of illegal deforestation in
their supply chains.”*? Their proven success is notable among international
initiatives.

https://www.nytimes.com/2009/10/07/world/americas/O7deforest.ntml [hereinafter Giants in Cattle
Industry].

328. Dos Santos Massoca, Delaroche, & Lui, supra note 261, at 154.

329. 1d. (in contrast, the soybean supply chain is farms to trade associations to retailers); Polain de
Warouz et al., supra note 227, at 191.

330. Dos Santos Massoca, Delaroche, & Lui, supra note 261, at 154.

331. Id. at 154, 157.

332. Polain de Warouz et al., supra note 227, at 191 (“80% of Brazilian beef production goes to
domestic markets.”).
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334. Gibbs Il, supra note 316, at 38.

335. Gibbs et al., supra note 324, at 377.
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338. Polain de Qarouz et al., supra note 227, at 188, 189.

339. Henders et al., supra note 36, at 11.

340. Dom Phillips, Meat Company Faces Heat Over ‘Cattle Laundering’ In Amazon Supply Chain,
GUARDIAN (Feb. 20, 2020, 9:13 PM), https://www.theguardian.com/environment/2020/feb/20/meat-
company-faces-heat-over-cattle-laundering-in-amazon-supply-chain.

341. Sue Branford & Mauricio Torres, Amazon Soy Moratorium: Defeating Deforestation or
Greenwash Diversion?, MONGABAY (Mar. 8, 2017), https://news.mongabay.com/2017/03/amazon-soy-
moratorium-defeating-deforestation-or-greenwash-diversion/.

342. Dos Santos Massoca, Delaroche & Lui, supra note 261, at 158.
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4. Amazon Region Protected Areas Program

One of the simplest multi-stakeholder initiatives, the Amazon Region
Protected Areas Program (“ARPA”) conserves land within the Amazon as parks and
reserves.®* Launched in 2002, ARPA is a partnership among Brazil, the Brazilian
Biodiversity Fund (“FUNBIO”), Germany, the Global Environment Facility, the
World Bank, and the World Wildlife Foundation.344

ARPA facilitates the transfer of funds from donors to FUNBIO, a private
non-profit, which then disburses money to Brazilian environmental agencies.3*® One
of the most innovative features is ARPA’s conjoined accounts.®*® These accounts
enable FUNBIO to circumvent Brazilian bureaucracy and transfer funds directly to
protected area managers, increasing efficiency and ensuring that the government
does not divert resources.3*

By 2017, ARPA had expanded to protect 48 percent of the Amazon biome
in Brazil.3*® Incredibly, the “expansion of [protected areas] in the Brazilian
Amazon . . . contributed to a 75% decrease in deforestation . . . from 2004-2009.7%4°
While some deforestation still occurs within ARPA designated units,®° these

343. WORLD WILDLIFE FUND, AMAZON REGION PROTECTED AREAS PROGRAM (Jan. 2018),
https://www.thegef.org/sites/default/files/publications/Arpa_GEF%202018_22.01.18-v2.pdf.

344. Establishing Protected Areas Across the Amazon, WORLD WILDLIFE FUND,
https://wwf.panda.org/discover/knowledge_hub/where_we_work/amazon/vision_amazon/models/amazo
n_protected_areas/establishment/ (last visited Nov. 24, 2020). Protected areas include indigenous
reserves, “parks, biological reserves, ecological stations, natural heritage reserves, wildlife refuges[,] . . .
production forests, extractive reserves, sustainable development reserves, environmental protection areas,
and private natural heritage reserves.” Robert Walker et al., Protecting the Amazon with Protected Areas,
106 ProCs. NAT’L ACAD. Scis. 10582, 10582 (June 30, 2009) (citing to Brazilian Law 9985, July 18,
2000 and Decree 4340, Aug. 2002).

345. Amazon Region Protected Areas (GEF), WORLD BANK,
https://projects.worldbank.org/en/projects-operations/project-detail/P058503 (last visited Nov. 24, 2020).

346. WORLD BANK, IMPLEMENTATION COMPLETION AND RESULTS REPORT ON A GRANT FROM THE
GLOBAL ENVIRONMENT FACILITY TRUST FUND IN THE AMOUNT OF USD 30 MILLION TO THE FUNDO
BRASILERIO PARA A BIODIVERSIDADE (FUNBIO) FOR AN AMAZON REGION PROTECTED AREAS PROJECT
(June 22, 2009), accessed at http://documentsl.worldbank.org/curated/en/785201468229178280/
pdf/ICR11260P0585011CO0disclosed08131091.pdf.

347. 1d.; The conjoined account solution “gives protected areas’ site managers small amounts of cash.
‘The resources help them do small things which have a great impact, such as buying gasoline for
enforcement work without having to wait for the government to give them the fuel.”” Carlos Augusto,
Brazil: Government and Communities Work Together to Protect the Amazon Rainforest, WORLD BANK
(Oct. 17, 2012), https://www.worldbank.org/en/news/feature/2012/10/17/ARPA-program-protected-
areas-Amazon-results-challenges.

348. Kauano et al., supra note 54, at 1.

349. Britaldo Soares-Filho et al., Role of Brazilian Amazon Protected Areas in Climate Change
Mitigation, 107 PROCS. NAT’L ACAD. Scl. 10821, 10821 (June 15, 2010); see also Cabral, Saito, Pereira,
& Laques, supra note 348, at 101.

350. Rhett A. Butler, Protected Areas Cover 44% of the Brazilian Amazon, MONGABAY (Apr. 20,
2011), https://news.mongabay.com/2011/04/protected-areas-cover-44-of-the-brazilian-amazon/ (noting
that deforestation still occurs within protected areas, with 4,712 square miles of forest lost between 1998
and 2009); Cabral, Saito, Pereira, & Laques, supra note 348, at 101.
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protected areas have “effectively halted the expansion of agricultural frontiers and
prevented deforestation on an unprecedented scale.”®*

From the perspective of sovereignty, the program has been criticized as “a
new form of colonialism, an open conspiracy in which economic and financial
interests . . . block the development of Brazil and the Amazon region.”®®? This
description of the coordination of international funds to support a program enshrined
in Brazil’s democratically-created law may seem outlandish, but it is a widely held
view in Brazil.**® This suggests that while the program is hugely successful at
preventing deforestation, it has a reputational image that may make it vulnerable
politically.

In summary, multi-stakeholder initiatives are incredibly diverse in terms of
participants, programmatic structure, strategic focus, and efficacy at reducing
deforestation. Still, important lessons can be distilled. First, a failure to enable
transparency and monitoring can be fatal to an initiative’s effectiveness, and
mechanisms for ensuring accountability are vital. Initiatives that strategically adjust
incentives for participation, adhere to standards, effectively monitor actions,
coordinate with the Brazilian federal government, and hold actors accountable to
reduce deforestation are effective, as are programs that focus on conserving specific
geographic areas. SoyM and ARPA are the most effective multi-stakeholder
mechanisms, reducing deforestation within their target industries or areas by 34
percent and 75 percent, respectively.

C. Grassroots Activism

Grassroots activism is a “type of movement or campaign that attempts to
mobilize individuals to take some action to influence an outcome, often of a political
nature.”®> Unlike the other international mechanisms discussed supra, these are
“bottom-up initiatives” rather than top-down, and typically involve NGOs in
organizing or supporting roles.®®® There is a long history of grassroots activism in
the Brazilian Amazon, beginning in the 1950s and blossoming into an international
force in the 1980s.%%¢ By then, deforestation was proceeding at a breathtaking speed:
at the end of the decade, “10% of the whole Amazon rainforest had disappeared.”3’
As Brazilian and Indigenous labor and environmental activists rose up in response,3*®

351. Stephan Schwartzman et al., Social Movements and Large-Scale Tropical Forest Protection on
the Amazon Frontier, 19 J. ENV’T & DEV. 274, 278 (2010); see also Walker, supra note 344; Alexander
Pfaff et al., Protected Areas’ Impacts on Brazilian Amazon Deforestation, PLOS ONE 1, 15 (2015).

352. Rohter, supra note 98.

353. Id.

354. Grassroots, BRITANNICA, https://www.britannica.com/topic/grassroots (last visited Oct. 3,
2020).

355. See Skaidré Zickiené, ENCYCLOPEDIA OF SUSTAINABILITY IN HIGHER EDUC., Grassroots
Activism and Sustainable Development (Walter Leal Filho ed., living ed. 2019).

356. BARBOSA, supra note 95, at 90.

357. Le Tourneau, supra note 28.

358. See generally, REVKIN, supra note 33; see also BARBOSA, supra note 95, at 90. In 1992, there
were 100 Brazilian environmental groups in the Amazon. Elizabeth Heilman Brooke, As Forests Fall,
Environmental Movement Rises in Brazil, N.Y  TIMES  (June 2, 1992),
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activists worldwide followed in support of the movement against deforestation.3®
The activism can be grouped into two categories based on the activists’ target:
corporations through consumer pressure or Brazil’s government through political
pressure.

1. Consumer Pressure

In the 1980s, news coverage of large wildfires in Brazil, the assassination
of the famous Brazilian activist Chico Mendes, and increased nature programming
on television “fueled a rising popular upsurge of support for taking action to save the
world’s forests.”®®® Consumers, realizing the power of their purchasing decisions,
started organizing boycotts and pressuring corporations to remove deforestation
from their supply chains.36!

Multi-national corporations were alarmed. Concerned about the value of
their brands,3? they responded with the now ubiquitous triple bottom line corporate
stance, performatively incorporating environmental sustainability into the
corporation’s main measure of success.**3 Fear of being targeted by a consumer
activism campaign also prompted self- and co-regulatory initiatives such as
certifications.®®* These certification schemes in turn gave consumers a tangible
“ask,” such as demanding government bodies require FSC-certified lumber in
building contracts.*% By the mid-2000s, as public concern heightened about the role
of deforestation in greenhouse gas emissions,*®® global brands tried a third response:
voluntary zero deforestation commitments such as the Consumer Goods Forum’s
Deforestation Resolution.37
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expectations. Failure of some agents in a supply chain to satisfy this public can cause a negative reaction
that affects the entire chain’s reputation in a spill over effect. This new reality has led food corporations
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364. 1d.; See also supra Part I1.B.1.
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2007), https://www.nytimes.com/2007/06/24/nyregion/nyregionspecial2/24mainnj.html.

366. Jopke & Schoneveld, supra note 302, at 1. See also Christianna Parr et al., The Amazon Isn't the
Only Forest That s Burning. Can Consumer Pressure Stop the Destruction?, WASH. POsT (Oct. 14, 2019),
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Some consumer pressure has been more brazen. Between 2005 and 2009,
Greenpeace published two scathing reports highlighting the devastating
deforestation perpetrated by soy farming and cattle ranching in the Amazon. Its first
report spurred “public campaigns and protests” against soy purchasers and
retailers.3%® This consumer activism “pushed supermarket chains and food companies
such as McDonald’s to declare a boycott on the purchase of illegally farmed soy[]”
due to fear of reputational damage.**® These boycotts, in turn, led to SoyM.¥7°

Greenpeace’s sequel report, Slaughtering the Amazon,®” alleged certain
“global brands [were] silent partners to crime”’? and generated public outcry,
“result[ing] in retailers and importers immediately bann[ing] Brazilian beef
imports.”%"® Exporters panicked about losing market share,** and within months,
Brazil’s four largest meatpacking corporations signed the Cattle Agreement.s’

Other less coordinated activism has focused pressure on international
corporations to reduce their demand for deforestation in Brazil. In 2019, following
the outcry over the Brazilian Amazon fires in the press,3’® on social media,¥” and in
world-wide public demonstrations,®”® “the world’s second-biggest fashion retailer”
H&M, as well as international brands including The North Face and Timberland,
announced they would stop purchasing leather from Brazil.*”® Other companies
declared they would stop buying Brazilian soy.*# A major European investment firm
dropped one of Brazil’s largest meatpackers—the same corporation that had been
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expelled from the Cattle Agreement—"over the company’s role in deforestation.”38
Six other European investment firms followed, declaring their intent to “divest from
beef producers, grains traders and even government bonds in Brazil.”*¥? Germany
passed a “due diligence law on supply chains” that enables it to hold businesses
accountable for deforestation by their suppliers.®¥3 Consumers also poured hundreds
of thousands of dollars in donations to NGOs. 384

However, cattle producers in Brazil have been remarkably resilient to
consumer pressure.®# While their buyers—fast food chains and supermarkets—have
made deforestation commitments and have expressed their concern to the beef
suppliers, their “gentle urging just isn’t enough.”*®® The meatpackers’ incentive to
change is lacking when, “for all their handwringing, [customers] ke[ep] buying
billions of dollars in products.”®® Still, the pressure generated by the 2019 outcry
may have finally persuaded one major Brazilian cattle supplier to change: in
September 2020, JBS announced “it plans to combat destruction in the Amazon by
monitoring its entire supply chain for deforestation by 2025.7%8

2. Political Pressure

International influence in Brazilian politics promoting Amazonian
conservation began proceeding the 1972 Stockholm Conference.®® There,
“international pressure persuaded the Brazilian dictatorial government to create
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global-supply-chains-to-safeguard-human-rights-and-the-environment/.
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media/(considering the broader NGO community, “the total charitable donations, particularly through
Leonardo diCaprio’s partnership with the Earth Alliance, probably now matches the G7°s commitment”
of $22 million).
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dedicated environmental institutions”—agencies that would designate the first
Amazon protected areas.®*°

As the military rule phased out, increased tolerance for political dissidence
enabled social movements to gain strength.3® In the 1980s, Brazilian activist Chico
Mendes organized the Peoples of the Forest movement to advocate against
commercial deforestation.3®? Sponsored by international NGOs, Mendes and other
activists traveled widely and appeared on popular television shows to elevate
concern about the Amazon to a global audience.®** Mendes described NGOs and the
international press as “our biggest assets” because only after their involvement did
Mendes’ movement “start[] to get support from the rest of Brazil.”®** Mendes’
international strategy was highly successful. By 1989, federal representatives in the
U.S. were championing the Amazon’s protection.®%®

Mendes’ strategy has been replicated multiple times over the intervening
thirty years, with varying degrees of success. His method of engaging celebrities to
receive press coverage gives “political leverage to environmentalists and grassroots
organizations” because it keeps international attention on the Amazon.’*® For
example, when the Brazilian government initiated a road to Peru in the 1980s,
international celebrities from Phil Collins to Gabriel Garcia Méarquez called on the
government to stop, resulting in some gains in conservation measures and at least
temporarily halting the project.®®” The Kayapd, an Amazonian Indigenous group,
also applied this strategy in an effort to stop a hydroelectric project in 1989. Six
hundred people, including international NGO activists and the musician Sting,
converged in the area of the proposed dam.3® Just as the Kayapé organizers had
hoped, the highly critical international press coverage shamed the Brazilian
government into shelving the plans for the dam.3%°
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As international criticism toward Brazil continued to rise toward the end of
the century, then-President José Sarney “reacted with nationalistic belligerence.”*%
But, due to the country’s dependence on foreign investments,*®! the federal
government implemented Program Nossa Natureza.*®> Nossa Natureza eliminated
tax incentives for development in the rainforest, created a unified environmental
agency, and “enacted stiff penalties for illegal burnings,” contributing to the
reduction of the deforestation rate in the early 1990s.4®® Through the 2000s and
2010s, local and Indigenous activists continued to implement Mendes’ strategy,
holding international demonstrations protesting national policies that would increase
deforestation,** engaging Greenpeace and other international NGOs, and using the
sway of celebrities such as Sigourney Weaver*® and Arnold Schwarzenegger.*%

As media coverage of deforestation grew, so did concern among Global
North residents.*”” Through NGOs, they lobbied their governments to provide
financial resources for forest conservation, and the governments obliged with
billions of dollars in official development assistance.*®® In tandem within the
international regime, environmental groups implemented a successful campaign to
pressure the World Bank to stop funding projects that increased deforestation.*%

Setting their sights on broader policy shifts within Brazil, local activists,
with support from international environmental organizations, also organized around
the creation of forest reserves.*° Brazil’s president obliged and established several
large Indigenous land reservations*! as well as several extractive reserves in the
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Amazon.**2 Indigenous groups have zealously guarded these lands from illegal
development.*® Continued pressure leading up to the World Conference on
Sustainable Development in 2002 led Brazil to announce ARPA .** Under the new
program, activists successfully advocated for 5.6 million hectare reserves
strategically positioned to “imped[e] the advance of, the most rapidly expanding
agricultur[al] frontier in the Amazon.”**> Researchers have postulated that without
the international pressure, “the process [of demarcation] may not have occurred,”*6
and further that activism is behind the creation and continued existence of “the
preponderance” of protected areas in the Amazon.**’

Most recently, in 2019, global activists, leaders, and organizations
demonstrated*’® and made public statements**® pressuring President Bolsonaro’s
government to put out the staggering number of fires ablaze in the Amazon.*?
Additionally, investors used their clout, with “more than two dozen financial
institutions that collectively control some $3.7 billion in assets ... warning the
Brazilian government . . . that investors were steering away from countries that are
accelerating the degradation of ecosystems.”*?! Because Brazil benefits from tens of
billions of dollars in foreign direct investment,*?? the threat of losing that investment
creates extraordinary pressure on the government to respond to investor concerns.
The overwhelming international criticism led the president to cave,*?® “ban[ning]
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Amazon fires by decree, deploy[ing] the army to combat illegal loggers, set[ting] up
a ... Amazonian Council, and propos[ing] a scheme where the private sector would
pay to preserve parts of the rainforest.”*?*

Significantly, environmental activism in Brazil has stirred concerns over
sovereignty since the 1980s.%?® Calls for forest conservation “were viewed as using
the environment . . . as an excuse to internationalize the region, thus giving the rich
countries control over its vast natural resources.”*? Unsurprisingly, this rhetoric is
spouted by President Bolsonaro to this day.“?” During the international outcry over
the increased forest fires in 2019, Bolsonaro baselessly suggested that environmental
groups had started the fires.*?® As this fear of corrupt motives behind environmental
activism in the Amazon seems likely to persist, transparency is crucial.*?® However,
as long as Brazil seeks to participate in international markets and among international
institutions, sovereignty concerns are unlikely to be determinative when the
Brazilian government faces international pressure.

In summary, while sporadic, international activism has played a clear role
in catalyzing responsible actors to reduce deforestation, with a major victory in
compelling the establishment of designated protected areas in the Amazon.*®
However, activism often lacks the attention span to hold actors accountable for their
refusal or failure to follow through on conservation commitments and is often
pacified with lackluster voluntary commitments. Such initiatives have been most
successful at spurring successful deforestation prevention measures when
coordinated by an NGO that has a specific solution for corporations and governments
to implement.

1. LESSONS LEARNED

The successes and failures of the initiatives discussed in Part Il provide
insight and evidence into which actions prevent Amazonian deforestation. Namely,
effective initiatives (A) target influential sectors and actors; (B) respect Brazil’s
sovereignty; (C) are specific in their goals and procedures; (D) have a singular goal
of forest conservation, (E) enable monitoring; (F) include accountability
mechanisms; and (G) are well-funded.
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A. Target Influential Sectors and Actors

As discussed in Part I, Brazil’s federal policies and international market
forces are the two factors that best explain deforestation rates in the Brazilian
Amazon.

1. International Market Forces: Industries and Actors

Industrial cattle and soy operations are responsible for over 80 percent of
Amazon deforestation.*®? International initiatives that target these industries are
vastly more successful at preventing deforestation. As illustrated by the FSC and
ITTO, deforestation prevention efforts that target other industries do not foster
Amazonian conservation for the simple reason that those industries are not causing
Amazonian deforestation.*3®

Successful initiatives apply pressure to the most responsive part of these
industries’ supply chains: the large downstream corporations. These actors are the
most likely to be concerned with their reputation because they are “more visible to
stakeholders,”*%* or they are susceptible to the secondary impacts of such concern.
These actors also have the power to demand change within the supply chain.*%®

Consider SoyM, which targets large Brazilian soy industry associations that
trade internationally.**® Due to this international orientation, the associations are
susceptible to the secondary effects of reputational harm. In 2006, when large soy
buyers—including McDonalds and grocery chains—consolidated purchasing power
and demanded deforestation-free soy following Greenpeace’s Eating Up the Amazon
report,*¥” the associations had to respond. They feared losing market share if they
failed to offer the “hot new” product (deforestation-free soy). These associations had
the power to set and enforce standards among their suppliers. As the direct buyers of
soy from farms, the association’s refusal to purchase soy from out-of-compliance
farms significantly impedes farmers’ ability to market their crop.**® So, the
associations implemented SoyM in 2008, enabling the soy associations to provide
their customers with the desired deforestation-free soy.**® Today, the soy
associations still acknowledge the importance of SoyM’s reputational protection,
warning that ending SoyM “could hurt farmers [by] creating backlash against
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Brazilian goods in European markets, where consumers demand more
environmentally sustainable farming,”*4

Conversely, many certification schemes—a type of initiative not proven to
be effective at preventing Amazonian deforestation—focus on upstream actors: the
farms or ranches. Farmers and ranchers have little concern about their reputation
because they do not sell directly to consumers and have little power to influence the
actions of their buyers.**! The market penalty for opting out simply is not harsh
enough to incentivize certification.*4?

Engaging a high percentage of powerful actors helps to effect change,
ensure continuity, and avoid leakage. For example, over 90 percent of Brazilian soy
production is controlled by members of SoyM, compared to around a third of cattle
exports represented in the Cattle Agreement.*?® With greater participation within a
target industry, the more incentive smaller suppliers have to comply and ensure their
market access. Broad participation lessens the market opportunity that induces
leakage.*** The failure of most certification schemes and voluntary commitments to
decrease deforestation highlights the importance of near-universal participation.
Selective participation inhibits the effectiveness of such schemes.

Intriguing new developments are supply chain due diligence laws emerging
in Europe.*® These laws “oblige companies to identify, address and remedy aspects
of their value chain (all operation, direct or indirect business relations, investment
chains) that could or do infringe on . . . the environment” to ensure “companies are
held accountable and liable when they [do] harm.”**6 In 2021, Indigenous activists
and international environmental organizations sued a European supermarket chain
under France’s due diligence law.*’ They allege “systemic violations of ...
environmental laws in the company’s supply chains” in Brazil, where the company
“sourced cattle from 592 suppliers responsible for at least 50,000 hectares of
deforestation between 2008 and 2020.7*® The plaintiffs are requesting $3.7 million
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in damages.**® Already, global business associations are responding, seeking to urge
and facilitate their Brazilian members to comply with these laws to prevent further
litigation.*>® Such national-level laws could prove an effective tool in targeting
international industries responsible for the bulk of deforestation.

2. Federal Policies: Governing Bodies and Actors

Political strategies that target the Brazilian federal government are more
effective than those that focus on subnational governments. The federal government
has demonstrated its power to influence deforestation numerous times: its adoption
and expansion of protected areas,*! its strict enforcement of environmental policies
in the early 2000s,%? its participation in SoyM and the Cattle Agreement,** and its
deployment of the military and prohibition on fires during the dry season in 2019.4%*

With the current pro-economic growth stance of the federal administration,
many international actors are turning their focus on subnational entities rather than
attempting to negotiate with President Bolsonaro.*>> However, the past 40 years have
demonstrated that efforts that circumvent the entire federal government are not as
effective. For example, protected areas under ARPA that are administered by
subnational governments and Indigenous communities experience more nearby
leakage than nationally-administered protected areas.**® Additionally, the voluntary
REDD+ emission trading projects administered by subnational governments and
Indigenous communities were unable to protect the forests sold as carbon credits due
to limited capacity.“>” While Indigenous groups and state governments within Brazil
are crucial defenders of forest conservation, they lack the resources—Ilabor, capital,
and technology—and jurisdiction to control both legal and illegal deforestation. This
capacity issue is compounded when the federal government itself paves the way for
deforestation activities.*%®

Conversely, deforestation prevention efforts involving the federal
government, such as the Amazon Fund, nationally-administered ARPA units, and to
some extent SoyM and the Cattle Agreement have proven effective because the
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federal government has the resources and authority to administer and enforce such
initiatives. Further, a federal program is less prone to suffering geographical leakage
in the same way a program within a subnational jurisdiction might. Negotiating with
the federal government and securing its participation—or at least its non-defiance—
is critical for successful initiatives.

B. Respect Brazil’s Sovereignty

International initiatives that respect Brazilian sovereignty are most
successful at preventing deforestation. This is because the lasting scars of
colonization and the fear of the “internationalization” of the Amazon persist in the
national psyche:*° around 60 percent of Brazilians “distrust” environmental
NGOs.*0

Effective deforestation strategies either reserve Brazil managerial authority
or support Brazilian laws and legislation while contributing funding. For example,
international contributors to the Amazon Fund do not dictate how the funds are used,
and Brazil has autonomy to spend the money it earns as it deems fit.** ARPA is
another example: while foreign interests directly support conservation efforts that
“lock up” areas from commercial exploitation, it has survived for 18 years because
it supports a democratically enshrined federal law.*6?

Brazil’s continuing engagement in PCAB highlights the importance of
program design and its rhetorical framework. Through PCAB, a foreign government
invests financially in Brazil’s protected areas while it also lobbies for the political
protection of such areas through new laws.*®® By framing PCAB as a “strategic
partnership” in which the U.S. supports Brazil’s protected land, it does not ignite
Brazil’s sovereignty concerns. Similarly, in 2019, Bolsonaro proposed “a scheme
where the private sector would pay to preserve parts of the rainforest,” showing his
openness to foreign-supported conservation when Brazil remains in control of the
program and adequate funding is present.*64

By contrast, initiatives that appear to infringe too severely on Brazil’s
sovereignty are dead on arrival. For example, Brazil has refused to engage in carbon
emission trading with forest conservation credits because to sell such credits would
directly enable foreign actors to control land within Brazil.*6®> The same forces were
at play when then-U.S.-presidential candidate Biden offered $20 billion for Brazil to
“stop tearing down the forest” and suggested there would be “significant economic
consequences” if Brazil did not end deforestation.*®® This political strong-arming
was not well received by a country that places heightened importance on its
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sovereignty. It backfired, with Bolsonaro labeling it a “bribe,” a “threat,” and
refusing it.*6” Thus, international action that supports Brazilian-led efforts to protect
the Amazon are more successful than those that threaten Brazil’s sovereignty.

C. Increase Specificity

Forest conservation initiatives that include specific outcomes and processes
are more successful at reducing deforestation. Lack of specificity in treaties,
agreements, and certification schemes inhibits their success. For example, in the
Treaty for Amazonian Cooperation member states pledge to “maintain the ecological
balance within the region and preserve the species” without defining what that
entails.*®® Similarly, voluntary corporate commitments and certification schemes
often fail to define “zero-deforestation” or “acceptable deforestation,” contributing
to a lack of meaningful changes in procurement guidelines as well as deceptive
advertising.*®

When international initiatives set specific goals for deforestation
prevention, deforestation reduction is more likely to follow. Examples of concrete
and workable goals include SoyM—a moratorium on soy grown on land deforested
after 2008—and the Paris Agreement, in which Brazil committed “to achieve, in the
Brazilian Amazonia, zero illegal deforestation by 2030.”4"° The Paris Agreement
lacks an enforcement mechanism,*"* illustrating the importance of its specificity: it
is clear to non-participants when an actor is out of compliance. The Consumer Good
Forum’s pledge for deforestation-free supply chains by 2020 472 is similar: while the
voluntary commitment lacked other significant details, the inclusion of a deadline
enabled the assessment that it had “abjectly fail[ed].”*"® The knowledge that Brazil
is lagging in its Paris commitment and that the Consumer Goods Forum failed
enables other actors to use accountability mechanisms—such as grassroots
activism—to pressure Brazil into compliance or corporations to fulfill their
promise.*’

Specificity within agreements is also a characteristic of successful
initiatives. Both SoyM and ARPA are extremely effective at preventing deforestation
in part due to detailed parameters defining what is or is not allowable.*”> ARPA
assigns conservation units a designation and the uses permitted within the unit are
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enforced accordingly.*”® SoyM specified its approval of soy grown on land
considered cleared before 2008 and its prohibition on soy grown on land cleared after
that date.*’”

Interrelatedly, a lack of specificity prevents effective evaluation. When
actors cannot agree on whether a certain initiative is preventing deforestation or not,
resources are wasted. For example, the voluntary REDD+ projects measured their
success at forest conservation based on an inconsistent baseline.*’® Projects boasted
deforestation prevention by cherry-picking the year from which the prevention was
calculated and claiming the drastic reduction in deforestation from 2004 to 2012—
the result of a combination of factors*’°—as solely the impact of the voluntary
REDD+ projects.“® The lack of specificity resulted in the squandering of 12 years
and millions of dollars spent on carbon credits that did not actually remove carbon
from the atmosphere.*®! As a project coordinated by the UNFCC,*? there was a
missed opportunity for setting specific and uniform parameters for measuring
impact.

D. Singular Forest Conservation Goal

Initiatives are most effective when their goal is zero deforestation, defined
literally as the complete cessation of all new deforestation. Initiatives like SoyM,
ARPA, and the Amazon Fund that focus (or are evaluated) solely on prevention of
deforestation are most successful.*®

Several initiatives considered in Part Il focus on sustainable forestry
management (ITTO, PPG7, FSC), coupling the goals of economic development and
forest conservation.*® Initiatives with these dual goals have consistently failed to
decrease the rate of deforestation,*®®> and some may have contributed to increased
deforestation.*® History illustrates that such initiatives evaluate their success by
considering their economic impact rather than any impact on deforestation
prevention.*8”

Dual-goal initiatives are less successful because most deforestation in the
Amazon is not driven by poverty.*®® Instead, 80 percent occurs on large landowners’
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properties, driven by market forces enabled (or uninhibited) by national policies.*®
Dual-goal initiatives, in their effort to promote economic development, are limited
to focusing on the remaining 20 percent of deforestation. As one study concluded,
“strategies such as those that promote agroforestry among small farmers are likely
to be ineffectual when cattle ranchers with large estates are the principal villains.**%
Experience indicates that initiatives that succeed at reducing deforestation are those
that focus on only that.

Unfortunately, many international actors continue to favor the dual-goal
strategy of tackling deforestation with sustainable development. As discussed above,
PCAB sponsored the Partnership Platform for the Amazon,*! a “collective action
platform™*®? supporting start-ups to create “economic models built on legal and
sustainable use of forest products.”** If history offers any lessons, this sustainable
development approach will likely end up contributing to increased deforestation
through expanded market and forest access.*%

E. Monitoring and Transparency

Monitoring and transparency are crucial components of successful forest
conservation efforts.*®> There are two types of monitoring: monitoring pursuant to
an agreement or program and independent monitoring by third parties. Both advance
forest conservation when they are transparent in their data collection methods and
when they share the data publicly.

Initiatives with robust monitoring mechanisms either succeed, allow for
informed recalibration, or support program termination. For example, SoyM hires a
third party to perform annual systematic monitoring via satellite and aerial surveying,
which encourages compliance and enables trust among stakeholders that the
initiative is working.*®® Contrast this with the Cattle Agreement, in which the
responsibility for monitoring was designated to the meat-packing companies and
never fully developed*”—only 17 percent of direct suppliers to slaughterhouses are
monitored.*%

Monitoring completed by third parties, with or without the consent of those
observed, also has a vital role in ensuring forest conservation. Much of the data that
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allows for this monitoring is produced by Brazil’s National Institute for Space
Research (INPE), which has been monitoring deforestation in the Amazon through
the Satellite Monitoring of the Brazilian Amazon Forest Project (PRODES) since
1988.4%° This monitoring and data transparency resulted from inter-state efforts
through ACT, bilateral US-Brazil relations, and UN organizations.5® While these
initiatives may not be able to directly claim deforestation prevention as a result of
their activities, the significance of thirty-two years of monitoring the rainforest
cannot be understated. Long-term monitoring efforts are a crucial component of
evaluating initiatives, determining the causes of deforestation, and enforcing
environmental laws.

Third-party monitoring enabled Greenpeace’s 2006 and 2009 reports—
reports that ignited the public in demanding more sustainable practices from the soy
and cattle industries.® Additionally, third-party monitoring led Norway and
Germany to reduce their contributions to the Amazon Fund®? and focused the
world’s attention on the fires in the Amazon in 2019.5% In 2017, the government of
Brazil, pursuant to its prosecution agreement negotiated with meat packers to parallel
the Cattle Agreement, noticed that JBS was sourcing thousands of cattle from an
illegally deforested area.®** This monitoring enabled Greenpeace to reflect on the
viability of the Cattle Agreement, which it ultimately suspended with regard to
JBS.SOS

An intriguing development is California’s endorsed “Tropical Forest
Standard” (TFS) for its existing cap-and-trade program.5®® This unconventional
standard would allow California polluters to offset their pollution through the
purchase of forest credits in rainforests such as the Amazon.>” The TFS, attempting
to learn from past emissions trading failures, only allows certified subnational or
national governments to participate in the hopes of decreasing leakage and increasing
transparency.5® The TFS also builds in third-party verification of the tropical

499. PRODES - Amazon, BRAZzIL: GENERAL COORDINATION OF EARTH OBSERVATION,
http://www.obt.inpe.br/OBT/assuntos/programas/amazonia/prodes (last visited Dec. 9, 2020).
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supra Part 11.A.2.

501. See, e.g., Kaufman, supra note 369.

502. See supra notes 24648 and accompanying text.
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504. Rodrigo Estrada, Greenpeace Brazil Suspends Negotiations with Cattle Giant JBS, GREENPEACE
(Mar. 23, 2017), https://www.greenpeace.org/usa/news/greenpeace-brazil-suspends-negotiations-cattle-
giant-jbs/.

505. 1d. In 2020, due to rising international pressure from purchasers, JBS announced that it would
spend almost $2 million in environmental actions, including complete supply-chain monitoring by 2025.
Roberto Samora, Brazil’s JBS Vows to Monitor Deforestation Through Whole Cattle Supply Chain,
REUTERS (Sept. 23, 2020), https://www.reuters.com/article/us-jbs-amazon/brazils-jbs-vows-to-monitor-
deforestation-through-whole-cattle-supply-chain-idUSKCN26E20I.

506. California Tropical Forest Standard, CAL. AIR RESOURCES BD., https://ww2.arb.ca.gov/our-
work/programs/california-tropical-forest-standard (last visited Oct. 3, 2020).
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Forests, L.A. TIMES (Sept. 13, 2019, 6:00 AM), https://www.latimes.com/environment/story/2019-09-
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offsets.>® Further, it requires certified participants to “insure” offsets with extra
credits, “in case fires or other natural disasters accidentally release carbon that was
stored for offsets.”®® While California has yet to certify any tropical forest
jurisdictions to participate, this standard may “translate ... voluntary corporate
commitments into hundreds of millions of dollars or more over the next few years to
finance conservation efforts in the Amazon,” finally creating financial incentives that
are stronger than other market forces.>*

F.  Accountability Mechanisms

Accountability plays a key role in the success of international initiatives,
providing a substitute for elusive enforcement duties. Accountability mechanisms
penalize an actor’s failure to fulfill its obligation pursuant to an agreement, standard,
or norm. As with monitoring, there are two types of accountability mechanisms:
those relying on outside actors, and those building accountability into the initiative.

When the accountability mechanism relies on outside actors, successful
initiatives require two components. First, they must involve actors who are
susceptible to public accountability. These include institutions and individuals who
are receptive to political and consumer pressure, such as President Bolsonaro, who
eventually deployed fire fighters during the 2019 blazes to preserve his reputation.>2
Second, the initiative must be specific enough so the actor’s compliance or
noncompliance is clear.

Both factors are present in initiatives that prevent deforestation. For
example, with ARPA, it is clear when the initiative is failing (there is deforestation
in a protected area), and the actor (the Brazilian government) is susceptible to public
accountability (elections). In 1996, the Brazilian president removed protections from
reserves, thereby enabling deforestation.5*® As an elected official, he was held
accountable both nationally and internationally. He was condemned by a multi-
faceted international campaign involving the G-7 and the World Bank and lost
political capital at home.5** Both components were also present in 2007 when
Greenpeace tracked soy from the deforestation frontier to Cargill and McDonald’s
and confronted McDonald’s with those data.®'® Greenpeace was able to hold
McDonald’s accountable to its own policy against using “products that come from
the rainforest” because McDonald’s brand is susceptible to reputational harm
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Reduce  Emissions from  Tropical Deforestation, CAL. AIR RESOURCES BbD. 17,
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standard.pdf (last visited Dec. 16, 2021).
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(consumer boycotts) and its failure to adhere to its voluntary commitment was
clear.56

Other successful international initiatives build accountability mechanisms
into the commitment. These initiatives ensure accountability by setting specific
objectives, incorporating monitoring mechanisms, and providing appropriate
incentives and disincentives to participants. Such initiatives include SoyM, which
audits and blocks the sale of crops grown on deforested land, and the Amazon Fund,
which only rewards Brazil after the deforestation reduction has been achieved.

To emphasize the importance of accountability mechanisms, initiatives that
lack them like voluntary corporate commitments, certification schemes, and REDD+
rainforest carbon credits, have been unsuccessful at preventing deforestation. When
these initiatives fail to achieve their goal, they rarely face any ramifications or public
accounting. For example, when the Consumer Goods Forum’s goal to achieve zero
net-deforestation in supply chains by 2020 was resoundingly ineffective,57 it simply
publicized its new deforestation prevention plan: the Forest Positive Coalition of
Action.5® It did not face any consumer backlash. As many of these commitments are
made under the umbrella of a larger association, the companies that claimed the
benefit of the positive press when the commitment was announced were shielded
from the—albeit, scant—negative coverage when the commitment failed to
deliver.5®

G. Adequate Funding

The widespread assumption is that if the rainforest becomes more lucrative
through conservation than by deforestation, commaodity-driven deforestation will
cease.> This means decreasing the relative profitability of deforestation activities—
by increasing the cost of deforestation through fines and restricted market access—
while raising the value of forested land. However, adequate funding from the
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international community has failed to materialize. Forest conservation is not
cheap.5?

The Amazon Fund, for example, has had limited success due to an
insufficient amount of funding.5?? The Fund channels financial support from
wealthier nations and multinational corporations to Brazil to reward it for forest
conservation, creating a monetary incentive for forest conservation that is, in theory,
higher than market demand for deforestation. However, while many countries
expressed interest in supporting the fund, only two countries and one multi-national
corporation have invested in it over the past decade.5?® As deforestation has
continued, the amount invested is clearly inadequate to sufficiently distort the
market.5%*

The need for adequate funding must be understood as intricately interwoven
with a respect for Brazil’s sovereignty. Therefore, funding for NGOs to purchase
large tracts of rainforest to conserve would not be effective, as it would impinge on
Brazil’s sovereignty. Additionally, one-off, highly publicized funding for Brazil to
enforce its environmental policies during a time of heightened international
condemnation is not effective.5?® Instead, such funding puts Brazil in a defensive
position and, in the eyes of Brazilians, incites fears of international interference with
national policy.52¢ A more productive approach, demonstrated by PCAB, is to quietly
negotiate a deal similar in content but, critically, without public bullying.5?

In summary, international institutions that are effective at preventing
deforestation target specific market industries or the national governmental, respect
Brazil’s sovereignty, include specific goals and procedures, focus solely on forest
conservation, are subject to monitoring, include accountability mechanisms, and are
adequately funded.

IV. ASTREAMLINED FRAMEWORK FOR AMAZON PROTECTION

Existing international initiatives are not effectively conserving the Brazilian
Amazon, evidenced by the deforestation rate rising since 2012 and its recent, three-
year surge. As the rainforest teeters on the brink of its tipping point, the situation for
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Brazil and for the international community is dire.>® To conserve the Amazon’s
climate change mitigation capacity, the global water cycle, and an incredible amount
of biodiversity, action must be swift and efficacious. The international community
has had over 40 years to experiment with strategies. The lessons from those
experiments now must be integrated into a streamlined framework for the Amazon’s
conservation.

As described in Part Il, an astounding number and wide diversity of
initiatives are aimed at this common objective. A new framework that incorporates
the lessons highlighted in Part 111 can be more effective and efficient at protecting
the Amazon rainforest. Through coordination, cooperation, and built-in redundancy
for emergency situations, the international community can expand and channel
resources into successful or promising initiatives such as SoyM, a new CattleM, the
Amazon Fund, and ARPA, while ceasing and eliminating the enormous bloat of
ineffective actions. The following four recommendations will create a coordinated
and effective international strategy for assisting Brazil to immediately decrease
deforestation.

A. Double Down on Successful Strategies and Cease Other Activities

SoyM, ARPA, and the Amazon Fund have demonstrated the most proven
success at deforestation prevention and offer promise for scaling up. These initiatives
should be slightly modified, expanded, and supported.>?®

SoyM should be expanded to cover all soy produced in and near the
Brazilian Amazon and then be replicated for the cattle industry.>3° Learning from the
lesson of the 2009 Cattle Agreement, this new “CattleM” must involve a greater
percentage of the actors engaged in the cattle industry (as opposed to the 30 percent
of meat-packers previously committed),%! include a monitoring mechanism that
eliminates cattle laundering,%? and apply to the entire Brazilian Amazon. Drawing
on the successes of SoyM, NGOs and the Brazilian government must be members to
the CattleM to monitor compliance, enforce regulations, and broadcast failures to
consumers. These agreements must remain transparent and facilitate the sharing of
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information with all partners and the larger national and international communities.
Participants could mimic PRODE’s database to share their data and use a web
platform to disseminate annual reports.

ARPA’s success must be reinforced by international funding, technological
support, and grassroots activism. Expansion of ARPA to cover and protect the entire
deforestation frontier, creating a barrier against the expansion of pastures, offers
incredible promise for preventing commercial interests from advancing further into
the forest. This will require sustained activism to pressure both the federal
government into designating more reserves and the international community into
increasing financial support for the management of those areas once designated—
similar to PCAB.

International actors must increase their contributions to the Amazon Fund
to price forest conservation competitively against deforestation activities. If more
states and multinational corporations invested, the increased amount would provide
greater support for Brazil to conserve forest; currently, the contributions do not
“cover even half of the cost [of forest conservation] being incurred by Brazil.”>%
Additionally, international actors must not regard their investment as a political
lever, as the Fund already has a mechanism for signaling to Brazil that increased
deforestation is disfavored: a reduced reward.>* Instead of using financing as an
ephemeral and unpredictable negotiation tool,%*® international funders should
stabilize their donations, demonstrating to Brazil that their commitments are reliable
and lasting.

Due to the lack of evidence to support the impact of certification schemes
in the Amazon, the focus should remain on industry-wide agreements such as SoyM
and the proposed CattleM. Voluntary corporate commitments should either invest in
the structures enabling SoyM and CattleM or donate directly to the Amazon Fund,
ceasing the expenditure of resources on company-specific commitments. The EU-
Mercosur trade agreement should be postponed, at least until the other
recommendations included here are implemented.

Finally, the UN must consolidate its organizations, conventions, forums,
and projects that touch on forest conservation to reduce waste and increase synergy.
In doing so, the UN must critically analyze the impact of some of its own initiatives,
such as the ITTO, and terminate those that have proven harmful to forest
conservation.5®® These actions will improve the UN’s efficiency, create greater
coordination (and ideally an overarching framework), and enable the UN to play to
its strength: convening global leaders to build consensus and momentum.
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B. Diversify to Create Resiliency

The Bolsonaro administration has disrupted the ability of some
international initiatives to respond to the recent increase in deforestation. These
challenges have highlighted that initiatives must be flexible and able to withstand
changes in government leadership and policy. While part of increasing resiliency is
simply adequate funding that prices forest conservation attractively, another aspect
is increasing the durability of institutions.

For example, the Amazon Fund is currently without management due to
Brazil’s federal administration’s anti-conservation agenda.>®” In 2019, President
Bolsonaro abolished the Fund’s technical and steering committees and then
“demanded far-reaching changes in the way the Fund is managed.”**® The Fund
remains without management as of January 2022.5% As an initiative created under
the UN’s REDD+ program, the UN should implement a resiliency mechanism. For
example, the REDD+ program administrators could engage with local Brazil-based
and run NGOs to continue the Fund’s work and facilitate international donations
until the Brazilian government appoints leadership.

Another strategy is to continue and expand the use of “conjoined
accounts”—the ability to bypass federal government bureaucracy when needed, as
ARPA has done successfully.*® To implement this effectively, international actors
must respect Brazil’s sovereignty and use the conjoined accounts approach only as
needed, building it into initiatives as an emergency practice. In implementation, this
will mean the direction of funds should be directly to Brazil’s federal, subnational,
and Indigenous environmental protection efforts, rather than transferring the funds
to the federal government to disburse.

C. Coordinate and Cooperate

It is no doubt challenging to coordinate the efforts of some 35 UN
organizations,> 50 forest certification schemes,3#? 100 environmental groups,>*® and
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760 corporate commitments to zero deforestation.>** However, the urgency of the
current situation compels cooperation: there is no time to dilute resources over a
dizzying array of overlapping, and even competing, initiatives. Cooperation can be
nurtured at UN events, which have proven successful at convening global actors on
environmental issues and engendering action in the Amazon since 1972.5° The UN
can also serve as a platform for coordination, expanding its current role of data
collection. 546

International actors must coordinate on standards and definitions
surrounding forest conservation. The result will be a universal language of
conservation where “zero deforestation” actually means zero deforestation.
Cooperation should also be manifested in universal measurement procedures.
Additionally, international actors should cooperate on third-party monitoring
mechanisms to increase transparency and decrease the cost of monitoring on any one
party. This will facilitate data collection and evaluation, allowing for informed
decisions and continual adjustments. Most importantly, it will enable accountability
because information will be available to check actors’ actions against their words.

D. Increase Communication with the Global Community

International actors at all levels must increase communication so that
actions can be coordinated and actors can be held accountable. Freedom of access to
forest data is crucial to feed the global grassroots activism accountability
mechanisms which have proven so effective in the past. Without public knowledge
of how much rainforest is being deforested and what the potential impacts are, global
activism cannot play its role of pressuring actors to change. Additionally, a lack of
transparency in supply chains or within voluntary corporate commitments inhibits
accountability and requires investigative journalists to invest an incredible amount
of resources to acquire the same information corporate and government actors
already generate.5*’

CONCLUSION: MOBILIZING ACTION

In Part 111, this Article identified and analyzed effective Amazon protection
strategies and their components. Part IV proposed modifying and expanding such
effective strategies using existing structures and systems. This Conclusion turns to
the mechanics of mobilizing large-scale action before it is too late. The clock is
ticking: the tipping point to savannization is dangerously near.>* A corresponding
tipping point must be triggered within the international community, an impetus
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igniting collective action among the myriad actors with the power to support the
Amazon’s protection.

Just as the last forty years provide lessons for effective anti-deforestation
strategies, they also provide the catalyst for collective action. On multiple occasions,
international concern heightened and pressure intensified to a reactive level. This
pressure was released only when responsible, powerful actors responded with
promises to change, commitments to invest, and new or revitalized initiatives. The
Rio Earth Summit of 1992 cultivated an international norm of forest conservation
and inspired third-party certification schemes;>° the 2002 World Conference on
Sustainable Development inspired ARPA and stimulated Brazil’s enhanced
enforcement of its environmental laws;** and in 2006 and 2009, Greenpeace’s
scathing reports on the destruction caused by Brazil’s soy and cattle industries
resulted in SoyM and the Cattle Agreement.! Each of these events galvanized and
coordinated global pressure and channeled it to trigger responsive action and,
ultimately, decreased deforestation.

These two approaches to motivating action—global governance and NGO-
lead social movements—require profoundly different inputs. Creating international
pressure and momentum through summits and agreements involves an incredible
investment of time, effort, and resources from a select few powerful actors.5%
Conversely, Greenpeace creates pressure through a three-pronged strategy that
simultaneously proposes national legislation or executive action, identifies large,
visible market actors as villains, and mobilizes a social movement through mass and
social media.>*® Greenpeace’s strategy empowers the public, spreading the burden of
action across many for the initial stages of the campaign.

Greenpeace’s strategy provides the flexibility to act immediately. Part IV
identified the national legislative and executive action to propose as well as the
corporations to be labeled villains.®>* The mass media prong was sparked by the 2019
fires,>5 but needs to be rekindled. Crucially, in order to “mobilize large-scale
demand for change,” the social movement must pivot from its focus on individual
responsibility and behavior changes (“eat less meat,”®% buy more “conscious”
brands)®®” to unite and connect people through a common goal:5*® deforestation
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reduction through the strategies outlined in Part 1\VV. The distinct pieces of such a
strategy are ready to go; all that is needed is an international NGO to champion it.
Let this Article serve as the formal request for the third installment of the “Eating
Up the Amazon” series.
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