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WHO WATCHES THE WATCHMEN? CHARACTER
AND FITNESS PANELS AND THE ONEROUS
DEMANDS IMPOSED ON BAR APPLICANTS

Artem M. Joukov" & Samantha M. Caspar™

A lifetime of good citizenship is worth very little if . . . it cannot
withstand the suspicions which apparently were the basis for the
Committee’s action.!

—The United States Supreme Court, reversing a character and fitness panel.

This Article discusses the onerous requirements that state bars sometimes
impose on bar applicants to prove good moral character despite the vague definition
of the term and the apparently limitless amount of evidence that a character and
fitness panel can rely on to deny or delay admission. We present recent examples of
decisions that beg the question of whether state bars are really preventing the entry
of the unethical into the profession or simply screening out applicants that panelists
dislike. We also discuss at least one potential problem highlighted within the process
by COVID-19. This Article argues that while most bar applicants pass the character
and fitness portion of their bar application without problems, history shows that the
potential for arbitrary decisions is so high that this potential should be eliminated.
The changes we propose should come either voluntarily, as state bars appropriately
adjust their rules to notify applicants of what conduct is truly prohibited, or via a
ruling from the United States Supreme Court, which has already established some
constitutional requirements for the process that have apparently been forgotten.

INTRODUCTION

For most law school graduates, the character and fitness portion of the bar
application is just a technicality: they submit their application, supplement it with
information about minor traffic citations, and attach recommendations from law
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1. Konigsberg v. State Bar, 353 U.S. 252, 273-74 (1957).
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professors and other lawyers that attest to their good moral character and standing.
Ordinarily, the character and fitness evaluation goes smoothly, even without a
hearing,’> and the aspiring lawyer goes on to what many consider to be the real
challenge: the bar examination. But for some individuals, the bar examination is the
least of their concern. For those individuals unlucky enough to have caught the eye
of a character and fitness panel, it becomes a battle to sit for the bar examination at
all.

Unlike the many nervous graduates who control their own destiny when it
comes to bar passage, a few individuals face the challenge of justifying something
they can no longer change: their past. For these students, the bar application can
become a nightmare even before the examination. Sometimes, their plight is so
notable, so seemingly inconsistent, and so arbitrary, that it begs the questions: who
is making the decisions regarding the character and fitness of aspiring lawyers and
why are these decisions so seemingly inconsistent with our general sense of (legal)
morality? Moreover, why are prospective lawyers subjected to a quasi-criminal
process that many practicing lawyers would find objectionable when applied to
actual criminals? The questions do not get any easier when comparing the relatively
innocent conduct of some applicants denied the right to practice law to the severe
misconduct of seasoned lawyers who continue to practice largely unhindered by the
ethical investigation process.

This problem has come to light in many ways recently. Not only did several
potentially qualified individuals lose the opportunity for bar admission in recent
years, but graduating law students and at least one law school have exhibited
apprehension about the process in light of COVID-19.% Even applicants’ attempts to
avoid the dangers of the virus by expressing their objections against a dangerous
examination practice* have been met with speculation: a law school suggested that
their advocacy for reducing the dangers of public bar examination testing might
negatively affect their chances of admission based on character and fitness concerns.’
Normally, one would expect First Amendment principles to protect law students in
such an instance,’ but even individuals running a Michigan law school cannot be
sure, exhibiting fears that law students would be attacked by character and fitness
panelists for mere advocacy in favor of a sensible cause.” These fears highlight the
problem: that character and fitness panels can use a limitless list of reasons to deny
individuals admission to a state bar, which is precisely what should change.

2. See Lindsey Ruta Lusk, The Poison of Propensity: How Character and Fitness Sacrifices the
“Others” in the Name of “Protection”, 2018 U. ILL. L. REV. 345, 359 (2018).

3. Joe Patrice, Law School Implies Diploma Privilege Advocates Could Get Dinged on Character
and Fitness, ABOVE THE LAW (Jul. 6, 2020), https://abovethelaw.com/2020/07/law-school-implies-
diploma-privilege-advocates-could-get-dinged-on-character-fitness/ [https://perma.cc/U6GJ-53SZ];
Alex Morey, FIRE objects after Wayne State Law School says students can’t criticize bar exam, FIRE
(July 14, 2020), https://www.thefire.org/fire-objects-after-wayne-state-law-school-says-students-cant-
criticize-bar-exam/ [https://perma.cc/GNM6-AVF4].

4. This practice involves cramming thousands of students from all over the country in an enclosed
room for two to three days.

5. Patrice, supra note 3; Morey, supra note 3.

6. Konigsberg v. State Bar, 353 U.S. 252 (1957).

7. Patrice, supra note 3; Morey, supra note 3.
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To be fair, some applicants should be screened from becoming lawyers. It
would be difficult for anyone to argue that individuals guilty of severe criminal
offenses either in the United States or abroad should serve as officers of the court in
a profession created largely to ensure compliance with the law. There may also be
conduct that does not rise to the level of a criminal act that proves troubling, and
perhaps disqualifying, in some instances. The problem is that the undefined nature
of conduct that excludes a person from legal practice and the “holistic” view of the
bar application that many character and fitness panelists take. The view grants almost
unlimited discretion to these ethical watchmen to disqualify anyone they please from
legal practice — and when no one watches the watchmen, the results can be onerous,
unjust, and surprisingly unbecoming of the legal profession. Therefore, even
relatively innocent applicants have some chance of facing significant problems with
their applications, making this an important topic for all.

In Part I, this Article will demonstrate, at least anecdotally, how much
variation there can be between the rationale and ultimate outcome of character and
fitness panel decisions across various jurisdictions. Because some legal contributions
to this field have been made already, we will refer the reader to the authors who
preceded us for the background of the character and fitness application process and
historically notable cases. Part II of this Article will cover some of the potentially
dubious grounds for denial or delay of admission, especially given the unclear
definition of what “good moral character” really is. Part III of this Article will argue
that subjecting bar applicants to a character evaluation process based on unlisted and
unspecified factors that vary in multitude and definition is the very definition of a
due process violation. Here, this Article will suggest adding additional checks and
balances to the current system that would ensure future lawyers are treated more
consistently with the legal principles they are expected to protect.

I PART I: THE CHARACTER AND FITNESS PROCESS

To properly make the argument that character and fitness panels may
possess a dangerous level of discretion that might lead to their abuse of the process,
this Article will refer the reader to the overview, history, and varying requirements
of the character and fitness evaluation process. We build on the works of prior
authors, so rather than reciting all of the factual instances where character and fitness
inquiries seem to have gone astray (which are almost too numerous for any one
article), we will refer the reader to these sources, discussing within our work only
instances left unexamined, instances which exemplify the problem of unrestrained
character and fitness committees most poignantly, and constitutional arguments that
remain unraised.

For a historical background of the character and fitness inquiry, as well as
attitudes of the inquirers, we would suggest Deborah L. Rhode, Moral Character as
a Professional Credential, 94 YALE L.J. 491 (1985). This work also lists a significant
number of cases (more than 100 pages of them) demonstrating the troubled history
of the character and fitness evaluation process that correctly anticipates some
problems faced by applicants even today, such as marijuana use, which has remained
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prevalent in the United States.® Lindsey Ruta Lusk, Note, The Poison of Propensity:
How Character and Fitness Sacrifices the “Others” in the Name of “Protection”,
2018 U.ILL. L. REV. 345 (2018) provides an update, including more recent cases that
fail to abide by general constitutional principles (including the authors’ own
experiences). These articles lay the factual foundation for our legal analysis, and we
will highlight some of the facts cited therein without fully reciting them here. Other
important sources include Mary Dunnewold, The Other Bar Hurdle: The Character
and Fitness Requirement, 42 STUDENT LAW. 16 (2013) and Leslie C. Levin, The
Folly of Expecting Evil: Reconsidering the Bar’s Character and Fitness
Requirement, 2014 BYU L. REv. 775 (2014).

What these sources establish beyond all doubt is that character and fitness
panel members hold the future of young law students in their hands with little
oversight or statutory and procedural guidance for how to proceed.’ Character and
fitness panels can deny admission outright, forcing the applicant into an expensive
appeals process that is not guaranteed to succeed.!® Character and fitness panels also
possess the authority to withdraw applications from consideration if the panel
members consider the applications incomplete,!! perhaps even punishing applicants
for small and irrelevant omissions.'? Finally, the investigation of the applicant can
become so prolonged that the applicant misses out on years of legal practice.'* Such
delay in bar admission itself can have a significant cost, coupled with a noteworthy
effect on the applicant’s reputation that results from the remainder of his or her
classmates gaining admission immediately while his or her evaluation alone takes
enough time to draw suspicion.!* And while some of the examples presented in the
aforementioned works (such as increased scrutiny due to the homosexuality of the
applicant)!® may have fallen by the wayside today,'® many others still apparently
persist.

The history of character and fitness panels in the United States represents a
balancing act between the legal profession trying to regulate itself and the onerous
imposition of very broad standards of morality and decency on individuals who
lacked the connections to effectively combat discrimination, prejudice, and

8. Samantha M. Caspar & Artem M. Joukov, The Implications of Marijuana Legalization on the
Prevalence and Severity of Schizophrenia, 28 HEALTH MATRIX 175 (2018).
9. See Lusk, supra note 2, at 356.

10. See Mary Dunnewold, The Other Bar Hurdle: The Character and Fitness Requirement, 42
STUDENT LAW. 16, 16 (2013).

11. See Addendum 1. Policies and Procedures of the Board of Bar Examiners and the Moral
Character and Fitness Committee, NEV. CT. RULES,
https://www.leg.state.nv.us/courtrules/SCR_Addenda.html [https://perma.cc/XVA2-6HER].

12. See In re McKinney, 134 Ohio St. 3d 260 (2012). Michele McKinney’s application to the Ohio
Bar was rejected in 2011 based on her apparent “lack of candor” regarding her employment with a
Cincinnati law firm during her first year of law school. /d.

13. See Brian Cuban, When Bar Examiners Become Mental Health Experts, ABOVE THE LAW (Jan.
10, 2018, 10:03 AM), https://abovethelaw.com/2018/01/when-bar-examiners-become-mental-health-
experts/ [https://perma.cc/N47N-VPSE].

14. Id.

15. Deborah L. Rhode, Moral Character as a Professional Credential, 94 YALE L. J. 491, 534, 539
(1985).

16. United States v. Windsor, 570 U.S. 744 (2013); Lawrence v. Texas, 539 U.S. 558 (2003).
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arbitrariness in character and fitness decisions. The infamous case of Bradwell v.
State,'” which involved the Illinois Bar denying admission to Ms. Bradwell because
she was a woman,'® comes to mind. The United States Supreme Court upheld this
decision, which apparently still has not been directly overruled, with a nearly
unanimous vote (8-1).!” Over time, the process became more and more widespread,
and the causes for denied admission became more reasonable.?’ Even the United
States Supreme Court began to occasionally take notice of certain injustices
promulgated by character and fitness panels, stopping and reversing those
decisions.!

Different states can have immensely different character and fitness
requirements, as each state has the independent authority to regulate bar admission
within its jurisdiction.?? This Article will not list all of the differences between the
fifty states, the District of Columbia, the various United States territories, and the
cthical standards federal court admission,” but a few examples should prove
demonstrative. For example, Virginia describes an applicant of good moral character
as someone “whose record of conduct justifies the trust of clients, adversaries, courts,
and others with respect to the professional duties owed to them.”** North Carolina
defines good moral character as including, but not limited to, “qualities of honesty,
fairness, candor, trustworthiness, observance of fiduciary and personal responsibility
and of the laws of North Carolina and of the United States and a respect for the rights
and property of other persons.”?

Both standards leave much to interpretation. For Virginia, it almost appears
that justifying the trust of others is the standard rather than actually being
trustworthy. If that was really the case, then many individuals who engaged in unjust,
improper, and even criminal conduct might qualify to become lawyers in Virginia.
After all, history has no shortage of scam artists who gained the people’s trust for a
long time and had a “record of conduct” that, on the surface, showed no propensity
for dishonesty or unfair dealings. In fact, many may have gained public trust through
their record of conduct and never faced apprehension at all. Perhaps even more
alarming, individuals who appear to have a record that suggests some moral
impurities may be excluded from bar membership even though their actual moral
character is not so flawed. It is entirely possible for someone to act in a way that does

17. 83 U.S. 130 (1873).

18. Id.

19. Id. at 130, 142. We should note that while we find no decision specifically citing Bradwell and
overruling it within the jurisprudence of the United States Supreme Court, we cannot imagine that it would
survive scrutiny under equal protection principles if re-examined today.

20. See Rhode, supra note 15, at 495.

21. Seeid.

22. See Hawkins v. Moss, 503 F.2d 1171, 1175 (4th Cir. 1974) (“The power of the courts of each
state to establish their own rules of qualification for the practice of law within their jurisdiction, subject
only to the requirements of the due process or equal protection clauses of the Fourteenth Amendment, is
beyond controversy; in fact, it is a power in the exercise of which the state has ‘a substantial interest.’”).

23. Federal courts often rely on state bar determinations regarding the ethics of a particular lawyer to
grant bar membership in a federal court. See FED. R. APP. P. 46.

24. VA.SuP. CT.R. 1A:1 annot.

25. Character and Fitness Guidelines, BOARD OF L. EXAMINERS OF THE ST. OF N.C.,
https://www.ncble.org/character-and-fitness-guidelines [https:/perma.cc/58R5-MP73].
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not necessarily inspire public trust while actually being trustworthy. Can the Virginia
Bar exclude someone for the mere appearance of impropriety, even once it receives
convincing evidence disproving the alleged misconduct?

Of course, this is perhaps a very close reading of the Virginia requirements,
one that may sow discord in an otherwise sound definition of what a good
prospective applicant might bring to the Virginia Bar. Yet, if this reading of the
requirement is not the right one, what is? Taken in its full form, the definition cannot
help but to leave a future applicant puzzled. Virginia’s standard provides no
examples of acceptable and unacceptable acts, states no clear elements that would
justify admission or denial, and ultimately leaves to the discretion of the character
and fitness panel the decision of who is and is not worthy. In criminal cases, the Due
Process Clause specifically guards against allowing the jury to make a decision of
this type: the jurors must decide only whether very specific elements of a crime are
met. It is not a juror’s place to decide on the ambiguous general morality of a person,
and the Due Process Clause ensures that by forbidding prosecution under vague
criminal statutes:*® a courtesy apparently not extended to Virginia Bar applicants.

The North Carolina Bar, clearly aware of the ambiguity problem, does much
better. By presenting a series of limited examples of what constitutes moral and
immoral conduct, the North Carolina Bar actually allows the applicant to cling to
some hope that by engaging in certain behaviors and avoiding others, he or she could
be somewhat sure of admission. However, even this standard creates some degree of
confusion in marginal cases. Since North Carolina defines moral character as
something that includes the examples, but is not limited to them, an applicant might
begin to wonder what other ethereal requirements exist.

Unclear about this requirement, the applicant might also begin to question
others. For example, the observance of fiduciary responsibility has quite a bit to do
with accumulation and proper disposition of debt. Yet, how much debt is too much?
Does the reason for the debt matter? Should it matter at all if debt payments are
timely? Or even if they are untimely? Perhaps something like abiding by the laws of
the state and the United States seem like a clearer guideline, but in a country where
many people have a myriad of minor legal violations (including very minor civil and
traffic offenses), this too might not be the helpful guide it appears to be. After all,
there are so many laws a person can violate. How much can a failure to adhere to one
law hurt an applicant? What about failure to adhere to two laws? Does it matter what
laws are broken? Does it matter if the person is charged? Convicted? Harshly
sentenced? Pardoned?

Reasonable minds can certainly differ when it comes to the above questions.
This even includes the reasonable minds of character and fitness panelists. For
example, Lynne Burke applied to both the North Carolina and the District of
Columbia bars. After successfully passing each state’s bar examination, she was
required to appear before the North Carolina Board of Bar Examiners.?” Ms. Burke
had forty felony and misdemeanor convictions, the majority of which were for
writing worthless checks, misdemeanor thefts, and traffic offenses.?® The District of

26. See generally U.S. CONST. amend. XIV, § 1.
27. Inre Burke, 775 S.E.2d 815, 817 (N.C. 2015).
28. Id. at 817, 820.
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Columbia eventually granted Ms. Burke a law license, but North Carolina did not.?’
Upon philosophical inquiry, it is difficult to blame North Carolina for its reluctance:
Ms. Burke did violate the law at least forty different times.3® On the other hand, the
District of Columbia Bar apparently thought that Ms. Burke would prove to be a fine
lawyer (although the District of Columbia Bar does not appear to define “good moral
character” as specifically as North Carolina does).*! Furthermore, Ms. Burke appears
to have remained in good standing with the District of Columbia Bar since her
admission to this day, somewhat vindicating the District of Columbia but throwing
doubt on the decision of North Carolina (and perhaps other jurisdictions) to pay such
close attention to the prior acts of an apparently reformed individual.*?

The main question arises again: why is there a difference in Ms. Burke’s
treatment depending on jurisdictions? Given the fact that this is the same individual
being considered for admission at the same time during her career, there is a strong
argument that the deciding factor may have simply been the particular opinions of
the particular panels reviewing Ms. Burke’s character. Perhaps even more important
is the precedent this decision might have set for the District of Columbia: having
admitted a forty-time convict, it is difficult to see how the District of Columbia Bar
can justify denying admission to anyone on the basis of character again. Perhaps
individuals who have committed more serious offenses than Ms. Burke would have
something to fear, but applicants with less severe crimes should receive no scrutiny
whatsoever (perhaps even resulting in the removal of the reporting requirement for
individuals with minor offenses). If Ms. Burke can join the bar, why should less
criminally-inclined individuals even be required to announce their prior criminal
conduct? So long as their misadventures do not arise to the level of Ms. Burke’s, the
Equal Protection Clause should require their admission.>

Jurisprudence from the Alabama Supreme Court should also make one
wonder how anyone could be denied the right to practice law in that state. Reese v.
Board of Commissioners of the Alabama State Bar, which is apparently still good
law in Alabama, presents a truly remarkable case of an applicant joining the bar
despite strong evidence for exclusion.* This case, rather than presenting an example
of an applicant who is arbitrarily denied admission, presents an example of just how

29. Id. at 817, 818.

30. Id. at 817.

31. Seeid.

32. See Meet Burke’s Law, BURKE’S L.,
https://sites.google.com/lynnburkelaw.com/burkeslaw/meet-burkes-law [https://perma.cc/55CM-
9TMQY]; see also Find a Member Search Results, D.C. BAR,

https://join.dcbar.org/eweb/DynamicPage.aspx?Site=dcbar& WebCode=FindMemberResults
[https://perma.cc/SY3X-UTUR] (showing that Ms. Burke was in good standing with the District of
Columbia Bar as of October 27, 2019).

33. See generally U.S. CONST. amend. XIV, § 1. The Equal Protection Clause might require
significant similarities between individuals to ensure equal treatment, but the lack of similarity between
most applicants and Ms. Burke should play significantly in their favor since it is unlikely that they too
have forty misdemeanor and felony convictions, almost requiring a more favorable review by the District
of Columbia Bar.

34. Reese v. Bd. of Comm’rs, 379 So. 2d 564 (Ala. 1980).
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much negative character evidence an applicant can survive without losing his or her
right to admission in Alabama.®

Charles Reese applied to the Alabama State Bar for certification as a law
student, where the application required him to disclose prior criminal offenses.*® Mr.
Reese disclosed charges of Driving Under the Influence of Drugs and Disorderly
Conduct, but upon investigation, the Alabama State Bar discovered that these were
hardly the only offenses Mr. Reese had (allegedly) committed.>” When Mr. Reese
testified before the Committee on Character and Fitness at his hearing, the
Committee directly asked Mr. Reese whether he fully disclosed everything about his
criminal record.®® Mr. Reese replied that he did.*® Yet, when the Committee
confronted him with his prior unreported crimes, Mr. Reese relented, stating that he
did, in fact, commit other offenses.*’ At another hearing, he disclosed even more run-
ins with the law, according to the record before the Alabama Supreme Court.*!

Perhaps some readers might suspect that Mr. Reese forgot one or two minor
traffic infractions and should not be held responsible for mere forgetfulness.
However, the footnotes of the case prove otherwise. Mr. Reese, while not always
indicted or charged by information, had several arrests and convictions everywhere
from California, to Mexico, to Florida, to Tennessee.*> He was arrested as a runaway
in 1965, illegally hopped a freight train in 1967, and received a conviction, as well
as a sixteen-day jail sentence, in Tijuana, Mexico in the same year (an experience
anyone would be unlikely to forget).*> Mr. Reese, who had a busy 1967, also
managed to be arrested on charges of burglary and delinquency of a minor all in one
night while in San Diego, California.** In Flagstaff, Arizona of the same year, Mr.
Reese received a fourteen-day jail sentence for hitchhiking.*> Mr. Reese fervently
claimed he remembered only being in jail for four days, despite his apparent lack of
memory of the entire event until confronted by the Character and Fitness Panel.*6
The rest of that year went better for Mr. Reese: he avoided a conviction for
Possession of Marijuana after his arrest because the trial court suppressed the
evidence against him.*’

About six years later, though, it was evident that Mr. Reese did not
immediately abandon his life of minor misdeeds. He forfeited a bond in Tennessee
for another Driving Under the Influence charge®® and once again engaged in

35. See id.

36. Id. at 565-66.

37. Id. at 566.

38. Id.

39. Id.

40. Id.

41. Id.

42. Id. at 567 n.1.

43. Id.

44. Id.

45. Id. at 985.

46. Id.

47. Id.

48. Id. Itis unclear from the record in the Supreme Court’s opinion if those charges were still pending
at the time of his character and fitness hearings.
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Disorderly Conduct.*” Mr. Reese also had a separate arrest “for possessing an open
can of beer in a moving vehicle,” where he ultimately received an apparent
conviction accompanied by a fine.’® In 1974, Mr. Reese was once again under arrest
for drug possession, but he escaped the long arm of the law because the court
ultimately dismissed the matter.>! As recently as one year prior to his application for
certification as a law student, Mr. Reese once again crossed paths with authorities,
being arrested for driving with a broken headlight.*

This long list of crimes and convictions, many of them undisclosed (despite
a requirement to do so and direct questioning from the Character and Fitness
Committee), led the Character and Fitness Committee to deny Mr. Reese
certification as a law student despite twenty-eight letters of recommendation from
lawyers, judges, and other members of the community.> It was unclear whether these
community members knew of Mr. Reese’s misdeeds or whether Mr. Reese fully
disclosed those misdeeds to them (which he failed to do before the Committee).>
However, relying on these letters, the Alabama Supreme Court declared that denying
Mr. Reese certification was a mistake.>

Arguing that the three letters against Mr. Reese’s character should not count
against him due to Mr. Reese’s inability to cross-examine the witnesses,> the Court
accepted the twenty-eight accounts of his good character.’” The Court set aside Mr.
Reese’s apparent lack of candor with the Committee, stating that this dishonesty did
not sufficiently weigh on his moral character.>® The Court seemed to believe that the
minor nature of some of the offenses Mr. Reese committed, and the fact that he did
not receive convictions for all of them, may have properly allowed him to omit these
from his report to the Committee.® Finally, relying on federal precedent, the Court
ultimately concluded that Mr. Reese’s proof of “good moral character” via twenty-
eight letters of recommendation received insufficient rebuttal from the Alabama
State Bar to deny him admission.®® Thus, Mr. Reese was certified as a law student,
later allowed to join the bar as a lawyer, and still practices law in Alabama to this
very day, apparently without incident.5!

Several conclusions can be drawn from Mr. Reese’s certification as a law
student and subsequent admission to the Alabama State Bar.%> On the one hand, it
seems that almost no amount of dishonesty with the Committee or minor criminal

49. Id. at 568 n.1.

50. Id.

51. Id.

52. Id.

53. Id. at 568.

54. Seeid.

55. Id. at 569-70.

56. See id. at 568. The letters included objections to his certification by his father’s secretary, a
concerned citizen, and an individual who alleged Reese broke the law while in law school. /d.

57. Id. at 569. There appears to be no indication whether the Alabama State Bar had an opportunity
to cross-examine Reese’s proponents. See id.

58. See id. at 568.

59. See id. at 569.

60. Id.

61. See REESE & REESE ATTORNEYS, P.C., https://alabamalaw.net/ [https://perma.cc/Z7PG-VKMS].

62. Reese, 379 So. 2d. 565
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convictions should lead to the denial of a bar application in Alabama. If such conduct
did lead to a denial, then there would undoubtedly be an equal protection violation:
all applicants should receive the same protections that Mr. Reese did and should face
no harsher evaluation.%® On the other hand, it also suggests the apparent arbitrariness
of the Committee’s inquiry to begin with: Mr. Reese has been practicing law in
Alabama without mishap despite his past, seemingly proving (at least anecdotally)
that even a significant amount of mischief in youth does not prevent a lawyer from
being perfectly capable of conducting himself ethically in the decades to come.

I1. PART II: TROUBLING GROUNDS FOR DENYING ADMISSION

Reviewing Ms. Burke’s case® in light of more successful (but perhaps
equally troubled) applicants helps demonstrate some of the potential inconsistencies
in evaluating applicants’ character. The fitness or unfitness of an aspiring lawyer for
practicing law can be in the eyes of the beholder. In some ways, Ms. Burke was
lucky: she received the opportunity to become a member of at least one bar. The
same is true of Mr. Reese: he received the chance to prove himself as a lawyer, and
he emerged as a successful one.% Some law students are not so lucky, and often as a
result of actions some would consider to be less flagrant than Ms. Burke’s and Mr.
Reese’s numerous criminal offenses and encounters with the law.5

A. Neglecting Financial Responsibilities

Imagine spending three years of your life in law school, incurring hundreds
of thousands of dollars in debt, and finally passing the bar examination on your fourth
try only to be denied admission to the bar for a reason that arguably has no bearing
on your ability to practice law. For any law school student, this scenario sounds like
a nightmare, but this is exactly what happened to Robert Bowman.” Mr. Bowman
was a recent law school graduate who put himself through community college,
working during school, and then incurred student loans to complete college, graduate
school, and law school.®® He sat for the New York bar examination multiple times,
passing the examination on his fourth attempt.®® The committee of New York
lawyers that reviews bar applications interviewed Mr. Bowman, recommending his
approval as an attorney and calling his persistence “remarkable.”’® However, a few
months later, five New York appellate judges decided that Mr. Bowman’s student
loans should bar him from becoming an attorney.” Accordingly, and based solely on

63. See generally U.S. CONST. amend. XIV, § 1.

64. Inre Burke, 775 S.E.2d 815 (N.C. 2015).

65. See REESE & REESE ATTORNEYS, P.C., supra note 56.

66. See Lusk, supra note 2.

67. In re Anonymous, 875 N.Y.S.2d 925 (App. Div. 2009) (per curiam); Elie Mystal, $400,000 in
Student Debt = Character & Fitness Fail, ABOVE THE LAwW (Jul. 2, 2009),
abovethelaw.com/2009/07/400000-in-student-debt-character-fitness-fail/ [https://perma.cc/4LAZ-
XS8B].

68. Id.

69. Id.

70. Id.

71. See id. at 925-26.
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the large amount of his outstanding student loans, Mr. Bowman failed the character
and fitness investigation and was denied admission to the New York Bar.”?

Mr. Bowman honestly disclosed various student loans on his character and
fitness questionnaire, with balances totaling approximately $430,000.”* The loans
were delinquent, but Mr. Bowman “professe[d] [his] good faith intentions to pay
them.”’* In denying his admission to the New York Bar, the Court stated that “[Mr.
Bowman] has not made any substantial payments on the loans. He has not been
flexible in his discussions with the loan servicers. Under all the circumstances herein,
we conclude that applicant has not presently established the character and general
fitness requisite for an attorney and counselor-at-law.””® This decision was upheld
on appeal by the Appellate Division of New York’s Supreme Court, with the Court
stating that his admission should be denied because “[h]is application demonstrates
a course of action amounting to neglect of financial responsibilities with respect to
the student loans he has accumulated.””®

Neither the Character and Fitness Committee nor the Court sufficiently
explained why Mr. Bowman’s student debt made him unfit to practice law, though
perhaps here, the Character and Fitness Committee is not to blame, since it actually
certified Mr. Bowman as an attorney only to be reversed on appeal. The courts of
appeal, without any satisfying explanation, treated it as a given that being unable (or
perhaps unwilling) to make loan payments rendered one incapable of being an ethical
lawyer.”” The circumstances surrounding Mr. Bowman’s student debt were the only
factors the appellate courts relied on in denying his admission, setting some troubling
precedent for the future that the Character and Fitness Committee may be forced to
follow.”

Perhaps Mr. Bowman should apply to the District of Columbia Bar: after
all, his failure to pay loans that various institutions willingly gave him seems to pale
in comparison with forty convictions for crimes and misdemeanors.” The Alabama
State Bar should be his next stop, where he can hope to convince a character and
fitness panel that his debt pales in comparison with the “misconduct” of Mr. Reese.®
Unfortunately, Mr. Bowman’s denial of admission is not an unusual or isolated
incident. Rather, each year, several law school graduates are devastated to discover
that, for reasons having nothing to do with the bar examination, they will not be
permitted to practice law.’! Given the significant time and investment in obtaining a

72. Id.

73. Id. at 925.

74. Id.

75. Id. at 925-26.

76. In re Anonymous, 889 N.Y.S.2d 713, 714 (App. Div. 2009) (per curiam).

77. Seeid.; see also In re Anonymous, 875 N.Y.S.2d at 926.

78. See In re Anonymous, 875 N.Y.S.2d at 926.

79. See In re Burke, 775 S.E.2d 815, 817 (N.C. 2015).

80. See Reese v. Bd. of Comm’rs, 379 So. 2d 564 (Ala. 1980).

81. See Leslie C. Levin, The Character and Fitness Inquiry: Can We Predict “Problem” Lawyers?,
ABA.,
https://www.americanbar.org/content/dam/aba/administrative/professional responsibility/38th _conf ses
sion3_can_we_predict_problems.pdf [https://perma.cc/2K95-QPQY].
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law school education,®? being denied admission can have a devastating impact on a
law school graduate not only in terms of finances but reputation as well. Even if the
applicant eventually gains admission, that will not cure the initial impact on personal
and professional relationships that are affected by news of denial.

Most bar candidates are likely aware that a criminal history may cause
issues with passing a character and fitness evaluation, but many candidates may not
realize that financial problems can also bar a candidate from practicing law.®®
Although all states have varying standards when it comes to evaluating an
individual’s character and fitness to practice law, many jurisdictions ask applicants
questions about student debt.®* Some states mandate that bar candidates list their
student loans and provide specific information regarding the amount due and the
status of each loan.%> Most states ask candidates specific questions about student
loans and also inquire as to whether individuals have ever defaulted on their loans.3¢
It is difficult to understand how student loan debt is highly relevant to the practice of
law,?’ as “borrowing student debt just means that someone had to do what millions
of people are required to do in order to earn a law degree.”®® Despite many
individuals’ need to use student loans to complete a legal education, though, the
denial of bar admission on grounds of student debt is not limited to Mr. Bowman in
New York.

82. Law school takes an average of three years to complete and is a hefty investment. In the 2017-
2018 academic year, the average cost of tuition and fees at a private law school was $49,095 per year,
compared to $27,591 per year at a public in-state law school and $40,725 per year at a public out-of-state
law school. Ilana Kowarski, See the Price, Payoff of Law School Before Enrolling, U.S. NEWS (Mar. 12,
2019, 9:00 AM), https://www.usnews.com/education/best-graduate-schools/top-law-
schools/articles/2018-03-21/understand-the-cost-payoff-of-law-school-before-getting-a-jd
[https://perma.cc/8V2N-B3JE]. The average law school debt for a graduate amounts to $112,776, with a
high percentage of law school graduates regularly amassing more than $150,000 in student loan debt.
Julissa Treviio, What 1Is the Average Law School Debt?, NITRO (May 13, 2019),
https://www.nitrocollege.com/blog/average-law-school-debt [https:/perma.cc/DA9F-A7CK]. At certain
law schools, 90% of graduates graduate with student loan debt. /d.

83. See Jordan Rothman, The Bar Character and Fitness Process Is Flawed When It Comes to
Student Loans, ABOVE THE LAW (June 20, 2018, 2:14 PM), https://abovethelaw.com/2018/06/the-bar-
character-and-fitness-process-is-flawed-when-it-comes-to-student-loans/ [https://perma.cc/9XJL-
GX9D].

84. Id.
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87. Perhaps some may argue that loan balances can be indicative of a lawyer who would make poor
business decisions, take too much financial risk, or even be incentivized to appropriate client funds to
cover his debts. The first two arguments would be mere questions about how good of a businessman or
businesswoman the lawyer would be, which does not appear to be a relevant ethical inquiry. Such
considerations would be particularly irrelevant in situations when the lawyer has no plans to lead a firm
of his own but merely make a salary at the firm of another or by working with a government office. The
final argument, that a lawyer may be tempted to appropriate client funds to cover his debts, seems to
presuppose a serious violation simply because of a potential motive. It would be troubling indeed if bar
applicants were to be excluded for the mere existence of a possible motive, since potential motives exist
with respect to many vices, with or without the pressure of student debt, and since character and fitness
panels could use the existence of such motives in an arbitrary and random manner to exclude any applicant
with whom they take issue.

88. Rothman, supra note 83.
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In Ohio, another applicant’s student loan debt appeared to be the primary
reason the applicant failed to display the character and fitness required to join the
Ohio Bar.® Hassan Griffin applied to take the February of 2010 Ohio Bar
Examination.”” The Columbus Bar Association Admissions Committee reviewed
Mr. Griffin’s application and NCBE report and interviewed him.”! In December of
2009, the Committee issued a report “certifying that the applicant possessed the
character, fitness, and moral qualification required for admission to the practice of
law and recommended that the applicant be approved.”? However, the Board of
Commissioners on Character and Fitness was concerned about Mr. Griffin’s finances
and therefore launched an investigation into his debt.”

The Ohio Supreme Court discovered that Mr. Griffin owed approximately
$170,000 in student loans when he graduated from law school.”* Mr. Griffin also
owed $16,500 in credit card debt, although the credit card debt seemed far less
concerning to the Court than his student loans.” Since finishing his first year of law
school, Mr. Griffin had worked part-time at the Franklin County Public Defender’s
Office, earning $12 per hour, and he had not made any payments on his student
loans.”® Based on these facts, the Court found that Mr. Griffin had “neglected his
personal financial obligations by electing to maintain his part-time employment with
the Public Defender’s Office in the hope that it will lead to a full-time position upon
passage of the bar exam, rather than seeking full-time employment,” and therefore,
Mr. Griffin lacked the proper character and fitness required to practice law.”’

Decisions of this sort raise legitimate questions, not only with respect to
who cannot join the bar, but also with respect to all those individuals who do join the
bar. It is difficult to conclude that Mr. Griffin’s conduct was greatly immoral: it is
true that he did not pay a debt that he owed (presumably because he could not with
only part-time employment), but that seems to bear little relation as to whether he
would be a dishonest, unjust, and unethical lawyer. In fact, Mr. Griffin’s employment
at the Public Defender’s Office, where law school graduates can work for ten years
after graduation to earn student loan forgiveness,”® was probably a sound financial
decision. Nevertheless, that did not seem to fit into the calculus of the Ohio Supreme
Court.”

Surprisingly, the above is not the most alarming part of the Court’s decision:
the Court did not (and likely could not) cite any evidence that suggests failure to
repay student loans correlates with unethical conduct as a lawyer.!%° Furthermore, it

89. See In re Griffin, 128 Ohio St. 3d 301, 2011-Ohio-20, 943 N.E.2d 1008, at § 1 (per curiam).

90. Id. at 301,2011-Ohio-20 2, 943 N.E.2d at 1008.
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97. Id. at 302-03, 2011-Ohio-20 9 9, 943 N.E.2d at 1010.

98. See Public Service Loan Forgiveness Program, FED. STUDENT AID: AN OFF. OF THE U.S. DEP’T
OF EbuC., https://studentaid.ed.gov/sa/repay-loans/forgiveness-cancellation/public-service
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99. See Griffin, 128 Ohio St. 3d at 303, 2011-Ohio-20 q 10, 943 N.E.2d. at 1010.
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seems particularly unjust to Mr. Griffin to be denied admission for working part-
time, since this was likely the most he could do to later obtain full-time employment
and eventually gain loan forgiveness.!?! Finally, in light of some of the earlier cases
discussed above, which ultimately led to the admission of far more culpable
candidates to the bar,!%? it is difficult to justify the denial of admission to Mr. Griffin
as well as to any future law school graduates who will face similar struggles upon
exiting law school.!®

B. Mental Health and Substance Abuse

Unlike the aforementioned Mr. Bowman, Atticus!* passed the bar
examination on his first attempt, and submitted his character and fitness
application.'® Atticus provided the Character and Fitness Committee with all
requested records and was then invited to attend an in-person interview.!% The
interviewer asked Atticus if his parents had been divorced, following up the question
with whether Atticus was currently taking any medication and if he saw a
psychologist.!%” Atticus truthfully disclosed to the interviewer that his parents were
divorced and he was seeing a psychologist to obtain medication for Attention-
Deficit/Hyperactivity Disorder (“ADHD”).!% After this disclosure, the Committee
on Character and Fitness required Atticus to meet with a Committee psychologist for
a mental health evaluation to determine whether he was “prepared to practice” law.'%
The Committee then mandated that Atticus also have weekly therapy sessions for six
months with a private therapist that he was forced to pay for himself.!!? The private
therapist would provide the Committee with monthly progress reports, as well as

101. As many law school graduates discover, working for the public defender’s office upon graduation
is hardly easy and often involves a significant time commitment along with the accompanying dangers of
having unsatisfied clients with criminal backgrounds. These are challenges that many higher-paid lawyers
never face, and many would commend Mr. Griffin for choosing a profession that provides such an
important service to indigent criminal defendants without the compensation public defenders likely
deserve. Once again, in the eyes of a different evaluator of character, Mr. Griffin’s choice might be
considered an ethical one rather than the opposite.

102. See In re Burke, 775 S.E.2d 815 (N.C. 2015); Reese v. Bd. of Comm’rs, 379 So. 2d 564 (Ala.
1980).

103. Law school tuition, like collegiate tuition in general, has continued to rise, requiring many
aspiring lawyers to take on more and more debt to obtain a degree. See Understanding the Rising Costs
of Higher Education, BEST VALUE SCH., https://www.bestvalueschools.com/understanding-the-rising-
costs-of-higher-education/ [https://perma.cc/SZFC-Z4S5]. Ironically, it is likely that the existence of
student loan options has increased the cost of tuition, placing law students into a Catch-22 situation: either
they forsake their dreams of becoming a lawyer or they take out massive student loans that, in the eyes of
the wrong evaluator of character, may prevent the individual from ever becoming a lawyer due to initial
inability to pay.

104. This individual’s name has been changed to reference the fictional lawyer Atticus Finch due to
privacy concerns.

105. Cuban, supra note 13.

106. Id.

107. Id.

108. Id.

109. Id.

110. Id.
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with a follow-up evaluation, at the end of the six month period.!!! Atticus was finally
licensed to practice law two long years after passing the bar examination, losing not
only the fees he was forced to incur for the therapist’s services, but also, and most
importantly, years of salary and experience he would have otherwise gained.!!?

Keep in mind, while the mental stability of a bar applicant may be an
important indicator of his or her future ability to represent clients in stressful
situations, there was no indication that Atticus’s case warranted this type of
attention.'!® First, the Committee on Character and Fitness had a significant amount
of history on Atticus, including his admission to and graduation from law school.!'*
There was no hint of misconduct that could be connected to ADHD, his parents’
divorce, or otherwise.!'> There was no indication that this aspiring lawyer, who
possessed all the knowledge and poise of someone who could graduate from law
school and pass the bar examination without incident, needed to be psychologically
monitored by the bar.!'® There was even less indication that he deserved to be held
back from practicing law for two years, losing out on valuable experience, 24 months
of earnings, and the ability to claim the sought-after prize of most people who
successfully obtain a law degree: admission to the state bar.!!” Whether a decision
like this would have survived constitutional scrutiny by the state or the United States
Supreme Court remains to be seen, but it seems that Atticus faced requirements to
join the state bar that proved more severe than some of the punishments often levied
on lawyers who actually commit misconduct.!'®

Despite Atticus’s delay in admission, he may be considered fortunate, as he
was ultimately admitted to the bar.!!® Although the proportion of applicants that are
denied admission to the bar for character and fitness reasons is small, estimated at
one in five-hundred, the requirement demands a large investment in time and money
and is extremely significant for those individuals who are denied admission.!?
Notwithstanding concerns that questions relating to mental health conditions and
substance abuse may violate the Americans with Disabilities Act, most character and
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112. Id.

113. See id. There are many important reasons mental health plays a role in determining attorney
fitness, one of them being the increased propensity to engage in activity that runs afoul of the law.
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lliness Violates the United States Constitution, 47 HASTINGS CONST. L.Q. 499, 504 (2020) (“Many
[mental] illnesses have the potential to result in criminal misconduct[.]”). If the profession wishes to
project the appearance that lawyers uphold the law, it may be expedient to apply scrutiny to characteristics
that correlate with unlawful conduct.
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fitness questionnaires include such questions.'?! Several states have narrowed their
questions to require applicants to disclose mental health issues that have occurred
during specific time periods, such as during the past five years, or inquire into only
severe psychiatric disorders, such as bipolar disorder or schizophrenia.'?> Other
states may ask only about current conditions that may impair the individual’s ability
to practice law.!?

Yet let us return to student debt for a moment, since this will likely impact
law applicants far more severely in the future due to its prevalence in higher
education. One of the main purposes of the character and fitness requirement is to
protect the public from dishonest and incompetent attorneys,'* and this Article does
not debate the importance of this goal. It is typical for attorneys to handle large
amounts of client money and also commonly serve as fiduciaries that are entrusted
with managing clients’ assets.!?> Dishonest attorneys may further “take advantage of
unsophisticated clients when billing hours.”!2¢ Therefore, a bar applicant with a
serious criminal history should be heavily scrutinized.!?’

In fact, this is where we draw a distinction between the solutions we propose
and those suggested by Lusk. Lusk states that inquiry into prior criminal misconduct
runs contrary to Federal Rule of Evidence 404, and thereby should be omitted from
the character and fitness inquiry altogether.'?® She argues that this disproportionate
focus on the past is inappropriate in determining whether an applicant should be
admitted because it would be impermissible, at trial, to introduce a suspect’s prior
crimes to prove the one currently in dispute.!? Rather, she suggests that character
and fitness panels focus on conduct more closely related to the profession and closer
to the date of consideration.!*® We differ with respect to her interpretation of Rule
404 and with respect to how action-in-conformity principles should apply in
character and fitness inquiries.

First, Federal Rule of Evidence 404 and its state counterparts (which might
be more relevant for state bar inquiries) would not exclude the character evidence to
which Lusk objects.!*! Evidence of prior bad acts may generally forbid parading past

121. Dunnewold, supra note 10, at 17.
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126. Id. at 596.
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acts before the finder of fact to prove the one in question; however, this is not the
case when character is at issue (including the character trait of honesty and integrity,
for example).!*? Since character is naturally determined by the sum of prior acts,
prior acts become both relevant and admissible.!*® This conclusion can be
substantiated by several examples, notably in self-defense: if the alleged murder
victim in the case had a character reputation for violence known to the defendant,
and the defendant killed to defend himself due to fear of this reputation, the
reputation is relevant and admissible.!3* Acts that led to the formation of an opinion
by the defendant of the victim’s propensity for violence (or the formation of the
victim’s reputation for violence within the community), may also admissible.!* In
other cases, such as child custody, prior misdeeds toward the children would
certainly be considered in determining whether the character of the parent is one
where he or she should retain custody.'*® Finally, the Federal Rules of Evidence
evaluate the honesty of a witness, in part, by relying on his or her misdeeds.!*’
Convictions are of particular interest.!*® Hence, relying on similar instances of past

claim or defense. In these circumstances, where character itself is at the heart of a charge, claim, or
defense, such evidence is admissible, both in civil and criminal cases. . . . ©) (citing Hampton v. United
States, 425 U.S. 484 (1976)). See FED. R. EVID. 405 (permitting proof of character by reputation, opinion,
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character and fitness panels are not bound by state or federal evidence rules. Hence, inconsistency between
the Federal Rules of Evidence and the evidence considered by character and fitness panels may not be
sound basis to argue against the consideration of such evidence.
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conduct to determine the honesty of a future lawyer hardly runs afoul of the Federal
Rules of Evidence.'*

Furthermore, Lusk’s analysis of the Federal Rules of Evidence rules may
be too reliant on a comparison to a trial for an already-committed crime. The
character and fitness inquiry, however, is not designed to try a lawyer for past crimes
but to determine whether future harm is likely to occur. This is a more speculative
inquiry, to be sure, but it is precisely the kind of inquiry where character evidence is
important. Just like a judge determining which parent should receive custody based
on prior misconduct, the idea is to rely on the past to avoid a disastrous future.'*? Of
course, the only study worth mentioning on the prediction accuracy of the character
and fitness process shows only slight predictive value for lawyer misconduct based
on prior crimes.!*! Purely from the perspective of Rule 404, however, the evidence
can be made available to the fact-finder without breaching evidence principles.!?

Turning back to debt, which courts and character and fitness committees
now apparently view as negatively as past criminal acts, we would argue that the
imposed standards risk exposing a broad range of applicants to undue scrutiny. There
is a significant difference between an individual who takes out a personal loan to live
lavishly beyond what he or she can afford and an individual who takes out student
loans for the purpose of increasing his or her earning potential by seeking the
necessary education to join the legal profession. There is sufficient reason to be wary
of entrusting the former with clients’ assets, but the latter should not be considered
irresponsible. Rather, “one could well argue that if anything, it tends to show that he
is responsible—he is taking initiative to better himself and improve his outlook
through education, in reliance on data showing that despite all the naysayers, a [Juris
Doctor degree] still greatly increases average lifetime earning potential.”!*?

Incurring high levels of student debt, even from a law school that has poor
job placement statistics, is not necessarily considered financially irresponsible. For
example, Mr. Bowman or Mr. Griffin may have incurred high levels of student debt
in reliance on the federal Public Service Loan Forgiveness Program.!** Yet, this
potential factor was not one that either court considered in their respective cases.'*’
The fact that these students entered into a voluntary, legal transaction with either the
United States Government or another loan servicer should not be held against them:
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it certainly would not be held against admitted lawyers who just fell upon hard times
and could not repay their debts.'*® When the often wealthy lawyers who sit on
character and fitness panels deny admission to law school graduates impoverished
by several years of very expensive education, it creates the appearance of the haves
laying a trap for the have-nots: something state bars nationwide should seek to avoid.
Furthermore,

it is difficult to miss the irony of bar applicants being rejected
precisely because of their bar application preparation efforts,
namely attending law school at great cost. Courts and committees
are essentially telling applicants they cannot practice law to earn
money because they borrowed a lot of money to prepare to practice
law.'¥

The New Hampshire Supreme Court stated in In re G.W. that “the duty to pay one’s
debts is not contingent upon finding the employment of one’s choice.”'*® However,
“in an age where six-figure law school debt is already the rule rather than the
exception, and where wages at nonlegal middle-class jobs have long stagnated in real
terms, that is an unsatisfying argument.”'** A Kentucky judge wondered “how a
young law graduate with poor parents and a substantial student loan debt is expected
to earn the money to pay that debt if denied the opportunity to practice the profession
which was the raison d’etre for the incurrence of the debt.”'*® Routine denial of
admission on these grounds carries the danger of taking character and fitness panels
back to the time when the wealthy were easily granted access to become barristers
while the poor received no such deference.!!

C. Objections to Testing During COVID-19?

Finally, and perhaps most alarmingly, there have been discussions of
potential character and fitness implications for law students simply advocating to be
admitted on the basis of their law school diploma.'>? This advocacy arises from an
obvious national (and worldwide) emergency: the spread of COVID-19.!%® This
virus, commonly referred to as Coronavirus, has spread like wildfire across the
United States, disrupting business activity both due to the illnesses and deaths of
workers and due to government regulations on business practices and quarantines.'>*

146. The authors are aware of no Model Rule of Professional Conduct that would impose sanctions
on lawyers who are poor managers of their own personal debts, even if they ultimately go bankrupt or
cannot repay what they owe. Just because a lawyer is bad with money does not make him or her a bad or
unethical lawyer.
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TECHNOLOGY (May 11, 2020), https://www.pharmaceutical-technology.com/news/coronavirus-a-



402 NEW MEXICO LAW REVIEW Vol. 50; No. 3

Because of these problems, the transmission of the virus from person-to-person in
enclosed spaces via droplets, the high number of infected and potentially infected
members of the United States population, and the highly contagious nature of the
disease, some law school graduates voiced objections to taking the bar examination
locked in a room full of thousands of strangers for two to three days.!>® After all, if
the virus justified the release of hardened criminals from jails and prisons, and
justified the prosecution of otherwise innocent individuals for quarantine violations,
why would it not justify the release of law students from a room where they were
almost guaranteed to become il1?!%
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Yet, this advocacy by the students was decried by at least one school:
Wayne State University in Michigan.!>” The school sent out a warning, telling the
students that their advocacy may create problems for them on the character and
fitness portion of their application to join the state bar.!>® When a law school, which
is full of highly educated legal scholars and likely many past and current
practitioners, has to warn students that they might receive additional scrutiny due to
their free speech concerning a highly relevant matter of public and policy concern,
there is a clear problem.!*® Law students should not be fearful of advocating to lessen
the spread of a serious, deadly disease.!®® Not only is there an overriding threat to
life and health, but students have a First Amendment right to advocate for reasonable
changes to the admissions process.!! The fact that anyone’s admission status could
even be conceivably threatened by a character and fitness panel simply because of
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verbal objections perfectly encapsulates the problem.!¢? If law school leadership
feels the need to actually send a warning to its students about the power of character
and fitness panelists to punish the students for speaking, then perhaps it is time that
this power is curtailed to avoid chilling the freedoms of expression and speech.!6

I11. PART III: PROPOSED CHANGES TO THE CHARACTER AND
FITNESS PROCESS

The character and fitness process that impacts aspiring bar applicants across
the United States leaves more to be desired. It appears that in some instances, lawyers
are less willing to afford applicants to their profession the very rights to due process
and equal protection that the legal profession insists on for everyone else.!®* This is
not just ironic — it is plainly wrong and perhaps even unconstitutional.!®> The fact
that most legal applicants do not encounter significant problems with the character
and fitness portion of their applications!®® should not lessen the resolve to change
this system: while current victims are few, the system leaves the possibility for many
more in the future.'®” Since when should we have to wait until the number of unfairly
treated individuals has reached a critical mass to stop an injustice from happening?
As legal professionals, we should act now to cure the wrongs of the past and to
prevent their reoccurrence in the future.

Unfortunately, practicing lawyers who themselves have survived the
scrutiny of the bar might feel it is a rite of passage. More cynically, some
practitioners may view it as an opportunity to exclude future competitors from the
profession.'®® Others may look to the low number of denials as a sign that the process
is working smoothly and as intended.'®® Hence, the proposed solutions we include
below have the benefit of novelty but may lack the popular support necessary to be
codified in statute, bar rules, or constitutional case law. This Article endeavors to
argue in favor of these solutions, however, since it is clear that leaving the system
“as 1s” does not result in a fair outcome.

First, we should attempt to articulate what the legal profession should
require of a fair set of rules governing admission. Law schools should not be left
wondering whether their law students would be denied bar admission for advocating
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163. Patrice, supra note 3; Morey, supra note 3.

164. See Theresa Keeley, Comment, Good Moral Character: Already an Unconstitutionally Vague
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CONST. L. 844 (2004).

165. Id. at 871.

166. Rhode, supra note 15, at 517.

167. Seeid.

168. Rhode, supra note 15, at 502 (“As examiners frequently argued, with an overcrowded bar and an
abundance of candidates who have unquestioned character, any doubts should be resolved against
admission.”) (internal citations and quotations omitted).

169. Rhode, supra note 15, at 516—17. In today’s popular literary culture, this should draw comparison
to the Hunger Games: the system must be working, since only a few tributes are selected proportionally
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against dangerous testing practices in the time of COVID-19, for example.!”® The
rules should be clear. Law students should not be left guessing what conduct is
acceptable, what conduct is not acceptable, and the varying nature of penalties that
might accompany the various types of potential misconduct. Second, the rules
governing both the application for bar membership and the evaluation of applications
should be narrowly tailored to screen for “good moral character.” This suggested
requirement sounds somewhat obvious, but it is clear that prior character inquiries
have gone well beyond the question of “good moral character,” almost always to the
detriment of the bar applicant.!”! The narrow tailoring requirement would also apply
to the collection of information: law students should not be required to submit
voluminous applications if the volume does nothing or almost nothing to aid in
character evaluation except raise its cost.

Thirdly, character and fitness panels should have some “skin in the game.”
Specifically, if decisions by a particular member of a character and fitness panel are
overturned a significant number of times, it is entirely proper for that panelist to be
removed from future panels because his or her ethical compass does not accurately
reflect the ethical standards of the profession. Additionally, state bar rules should
significantly limit the amount of time the bar or the character and fitness panel has
to evaluate an application: an applicant’s career should not be placed on hold for
months if not years simply due to the failure of the bar to timely evaluate an
application. Such delay is not the applicant’s fault, and to deprive the applicant of a
significant property right to practice his or her profession due to a dragging
evaluation process is the definition of putting blame where it does not belong.

Finally, more comprehensive reforms might become necessary if lawyers
are unwilling to properly police their profession via bar rules or statutes, perhaps
even involving the United States Supreme Court. As history has demonstrated, the
Court speaks on the subject of bar admissions rarely, but it has not been shy about
striking down unreasonable bar requirements.!’?> Given the right case, the United
States Supreme Court might do so again, even if its ruling only impacts a handful of
aspiring lawyers each year.!”?

A. Clearly Defined Requirements

The specific meaning of “good moral character” is somewhat of a mystery,
as the application of this requirement is inconsistent among states, and even within
states.!” In fact, a member of the character and fitness committee explained that
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individual members of the committee may have different viewpoints on the
definition of “good moral character,” and therefore, results may vary depending on
the particular committee member when he or she reviews an individual’s character
and fitness application.!”> The committee’s findings are upheld absent a finding that
its decision was arbitrary or capricious.!”

The vague nature of the character and fitness evaluation underscores a
potential hypocrisy within the legal profession.!”” Lawyers usually fight against
vagueness, striking vague statutes as inapplicable within the criminal code,'’®
construing vague contractual provisions against the drafter of the contract,'” and in
conflicts between the government and the citizen, construing vague provisions in
favor of the citizen.!®® It seems counterintuitive to believe that all of these other
parties deserve protections from vagueness, yet aspiring lawyers do not. Rather,
lawyers should protect aspiring lawyers just as much as they protect everyone else.

Whatever rules or procedures state bars adopt in the future, whether
mandated by case law or democratically promulgated, should include protections
from the vague nature of the definition of “good moral character.” Particularly, these
definitions should not be open to interpretation that could easily lead to
discrimination. That includes more traditional forms of discrimination, such as race,
gender, and national origin, as well as less traditional (or less recognized) forms of
discrimination, including viewpoint discrimination based on written or stated
opinions or beliefs,!8! discrimination against those of lower socio-economic classes,
and discrimination against individuals who lack connections in the legal
profession.'®? These forms of discrimination are troubling, and to leave a character
and fitness panel unwatched and unguided by clear rules leaves ample room for
prejudice rather than justice to decide the matter.
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Well-defined rules would also provide law students with a clear map for
admission: avoid these behaviors and you will receive a bar card. This is the only
fair method of carrying out the character and fitness process. It is not just or honest
to require aspiring lawyers to complete or nearly complete law school prior to
applying for the character and fitness process, only to deny their bar applications
based on conduct that the applicants could not have known would prevent admission.
It is true that new types of misconduct may be invented that a clear rule does not
contemplate, just as new, uncontemplated immoral acts can occur prior to their
criminalization. Yet this is the risk society must take, because the slight plausibility
of new and unaccounted-for wrongs should not stop the law from enumerating the
ones that are known. If a few lawyers engage in previously unthought-of misconduct,
let them join the bar anyway: the very next year, these wrongs can be added to the
list of improprieties leading to disbarment, and these lawyers would be gone from
the profession as quickly as they entered it if they continue to engage in the
misconduct. In return, though, the multitude of mostly law-abiding lawyers would
experience the relief of having clear-cut rules leading to their admission to practice,
which should be considered a worthy trade-off.

One way to do this has been staring lawyers in the face almost as long as
the character and fitness process has been around: the Model Rules of Professional
Conduct.!® These rules, traditionally applied to individuals who have already joined
the bar to set forth a clear and precise code of conduct, can be extended as a
protection to law students. State bars should consider imposing a limitation on
character and fitness panels: if the panel cannot demonstrate conduct on behalf of
the applicant that would violate the Model Rules of Professional Conduct, the panel
cannot deny or delay that applicant’s admission. This action would officially
enshrine the Model Rules of Professional Conduct as a safety-valve for students who
are already required to learn these standards of conduct as part of their American Bar
Association-mandated course and as part of their preparations for the Multistate
Professional Responsibility Examination. Furthermore, these rules would allow
students to see a clearer picture of what specific conduct is prohibited as elaborated
on by bar decisions, opinions, rule comments, and prior state and federal Supreme
Court cases. Bar applicants should have the option, if they so choose, to have their
conduct analyzed under these rules: then, the choice to have their character held to
the standard of practicing lawyers will be made on their own free will and the student
will gain the advantage of only having to prove that his or her conduct complied with
a limited set of fairly clear guidelines.

From an equality standpoint, prior literature has already established that the
character and fitness process can result in holding bar applicants to a higher standard
than applied to actual lawyers accused of misconduct.!®* This is obviously unequal,
and there appears to be little justification for this approach.'8’ If the approach was to
hold long-time lawyers to a higher standard, that would make sense: having spent a
significant amount of time practicing law, these lawyers should know with
specificity what qualifies as misconduct and should have the necessary skills and

183. See generally MODEL RULES OF PROF’L CONDUCT (AM. BAR ASS’N 2018).
184. Rhode, supra note 15, at 546-54.
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experience to avoid that misconduct. Hence, a more stringent standard may be
appropriate.

Yet, the current character and fitness evaluation process turns this concept
on its head: rather than imposing stricter rules with respect to character on the
experienced lawyers, the current framework imposes these standards on the aspiring
lawyers who have had no opportunity to learn by practicing law at all.!8¢ It is the
younger, less-experienced individuals who apply to the bar that must meet the burden
of proof to qualify as lawyers of upstanding character.!®” Those already admitted
have nothing to show: the bar must prove a very specific act of misconduct against
them for any sanctions to be imposed.!3® Allowing law students the right to invoke
the Model Rules of Professional Conduct as a shield could at least partially cure this
imbalance.

Some may argue that it would be quite difficult to apply the Model Rules
of Professional Conduct to non-lawyers, since those rules largely concern the
practice of law (which bar applicants should have avoided prior to joining the state
bar, except when approved to practice as law students). However, the Rules are not
limited to legal practice; rather, they encompass prohibitions against conduct like
criminal involvement that would cast doubt upon a lawyer’s ethical qualities.'®
Those rules could be used to evaluate bar applicants and would aid in the evaluation
of whether the committed crimes, civil violations, and traffic infractions should
really exclude an individual from practice. The rules that deal with legal practice
would only come into play if the bar applicant practiced as a lawyer in other
jurisdictions or engaged in activities significantly similar to those of practicing law
(such as drafting motions, billing, and other legal documents as a law clerk).!*® Since
many law students engage in such activities before joining the bar,!®! this would be
a wholesome test of their future fitness as ethical lawyers, just like the test of clerking
for a law firm helps the law firm determine whether the clerks would make sound
associate attorneys in the future.!”> More importantly, the Model Rules of
Professional Conduct would be a test that allowed all of the parties to the character
and fitness evaluation process to know and comprehend the rules, which would
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increase the fairness of the process and extend to law students the protections from
vagueness the law extends to everyone else.

B. Replacement of Character and Fitness Panel Members

In addition to invoking the Model Rules of Professional Conduct in their
defense, law students should be protected from character and fitness panelists that
render inaccurate decisions. The compensation amount that is extended to members
of character and fitness panels varies depending on the state.!”> However, let us
assume that the lawyers and sometimes lay persons who sit on these panels have an
interest (social, pecuniary, or otherwise) in remaining thereon. What better way to
inspire panelists to make unprejudiced decisions than by removing those who make
decisions that are prejudiced? States should seriously consider removal and
replacement of character and fitness panel members who find themselves routinely
reversed on appeal. This process may be the only accountability scheme that would
truly ensure that individuals who sit on these panels interpret the law like their job
depended on it.

It may seem harsh to hold character and fitness panelists responsible for
incorrectly interpreting close questions of law. Yet there is nothing inherently
improper or inhumane about holding deciders accountable, particularly when the
legal questions are not close. If young law students are going to face severe scrutiny
and ultimately have their application denied by a character and fitness panel, it seems
only fair that the panelists suffer some discomfort when their decision is reversed.
The costs of a character and fitness panel needlessly delaying or improperly denying
an application to the bar is substantial, and these improper denials have historically
occurred many times, often to the disadvantage of racial or ethnic minorities, the
poor, and women.'” When character and fitness panels treat applicants to the
profession unjustly, souring their experience with the state bar before their practice
even begins, there is an externality. The panelists should be incentivized to avoid
that externality by paying for poor decisions with their jobs: the same fate to which
they condemn unadmitted applicants and show no fear of suffering themselves.!*>

Arguments against this proposal might come from the same place as
arguments against replacing judges or other judicial officers simply because they
make unpopular or legally incorrect decisions: the law is subjective, so who is to say
what is truly correct? Should character and fitness panelists really be punished for
making unpopular decisions? This potential punishment would limit their quasi-
judicial independence! All these arguments tend to favor individuals who are usually
well-established lawyers, who often should know better, who would suffer little from

193. Compare, e.g., KAN. SUP. CT. R. 701 (“Each member of the Committee shall receive, as
compensation for his or her services,” $2,500 per year), with N.H. SUP. CT. R. 42 (II)(b) (“Members of
the Committee shall receive no compensation for services, but their reasonable expenses shall be paid by
the Board.”).

194. Lusk, supra note 2, at 373; Rhode, supra note 15, at 493.

195. Available records from 1932 to 1982 suggest that the odds of reversal or remand for
reconsideration of a denied application are non-trivial: courts ruled in favor of the applicant 37% of the
time, remanding an additional 7%. Rhode, supra note 15, at 517, 535-56. These statistics do not include
reversals against the applicant when appealed by the bar, which raises the number of “incorrect” decisions
by character and fitness panelists even higher. Rhode, supra note 15, at 535-56.
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replacement, and who impose a significant burden on bar applicants to whom they
deny admission. Panelists are not judges and deal with a much simpler decision in
many cases. Panelists would not suffer greatly for being honorably discharged from
their duties: unlike the applicants to whom they unjustly denied admission, they will
still remain members of the bar without a disciplinary mark on their record. They
will be able to pursue other profitable endeavors in legal practice, something a
wrongfully rejected applicant cannot do. The oversight and replacement of
watchmen who stray from the requirements of the law would allow character and
fitness panels to gain diverse perspectives from new members and become more
inclusive both of different people and different opinions.

The burden on the panelists does not have to be onerous: state bars can
determine how many annual or career mistakes should result in replacement.
However, the number should not be arbitrarily high, where almost all panelists, no
matter the merits of their decisions, ultimately avoid replacement. State bars should
actively combat the problem of reversed decisions, keeping in mind that every denial
of admission that is successfully reversed on appeal may represent several more
improper denials where the applicants either gave up or could not afford
representation to fight the case on appeal. Therefore, state bars should ensure there
is a significant disincentive for excluding qualified bar applicants, and they should
enforce this penalty against character and fitness panelists who ultimately act against
the best interests of both aspiring lawyers and the state bar by denying or delaying
bar admission.

C. Admission Delayed is Admission Denied

This Article has already presented a few examples of unreasonable delay
that costs applicants a significant amount of time when it comes to practicing law.
The problem is that these examples are just the cases that make the newspapers.
Many other cases become delayed for one reason or another simply because the bar
cannot confirm certain information or desires additional investigative digging to
uncover potentially relevant (or sometimes wholly irrelevant) evidence with respect
to the bar application.!®® There may be a good reason for the bar to delay an
application for additional investigation in some instances, but this always results in
a cost to the applicant, and the bar often has enough information to decide in the first
place. Confirming every job an applicant has ever had should not be a priority over
quickly confirming eligible candidates to become bar members.

Some state bars that require a law student application prior to a bar
application end up penalizing law students and lawyers who did not anticipate having
to apply to that particular state bar after either graduation or a few years of practice.!®’
The penalty sounds innocent enough: if an applicant did not submit an application as
a law student, his or her application will take additional time to process.!*® For some

196. Rhode, supra note 15, at 563 (“New York examiners have been known ‘to defer decision
endlessly, until the applicant withdraws or abandons his application.” This strategy has the administrative
advantage of avoiding direct confrontation with the candidate, the possibility of reversal on appeal, and
tedious paperwork.”) (internal citations omitted).

197. See, e.g. State Bar Information, CAL. W. SCH. OF LAW (2018), https://www.cwsl.edu/registration-
and-records/student-records-and-services/state-bar-information [https://perma.cc/KS4H-ASC9].

198. Id.
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lawyers, though, this indeterminate amount of additional time can turn into several
months and sometimes years.!”® This rule and the process that accompanies it tend
to disadvantage lawyers from other states from entering the jurisdiction.?*® If the bar
openly stated that its purpose was to exclude or delay applicants from other
jurisdictions, the rule would likely be declared unconstitutional under the Privileges
and Immunities Clause.?’! However, because the rule has a seemingly noble purpose,
it may be able to avoid a constitutional challenge. But do these state bars really need
that much additional time to investigate an applicant, particularly if he or she has
practiced without problems in a different jurisdiction? Federal appellate courts,
including the United States Supreme Court, seem to admit lawyers without question
to federal bars so long as those lawyers are barred in a state within the United States
(for three years, in the case of the United States Supreme Court).2? Given this trust
for state jurisdictions by the federal government, what justifies the skepticism of
fellow state bars?

State bars that take a significant amount of time post-application to
determine eligibility to practice law may not always reflect the delay for applications
considered incomplete, withdrawn, or under prolonged investigation in their
acceptance or denial statistics. After all, these applicants have not been “denied”
admission for character purposes (yet). However, the effect is identical: the applicant
may have to reapply in the next possible period if his or her application is deemed
incomplete.?”* He or she may be required to wait an indeterminate amount of time
beyond the usual decision date without a hearing.?** In the meantime, state bar
investigators might be pursuing information that, in the grand scheme of things, is
irrelevant even if discovered.?"®

The information the bar seeks might concern some act that should not be
used against an applicant to deny admission anyway, such as a thirty-year-old ticket
for speeding. The information may show that the individual held controversial views,
though that too should not be a basis for exclusion.??¢ Finally, the character and
fitness panel might be waiting for delayed information from sources other than the
applicant when the aspiring lawyer can do nothing to speed the production of these
materials. In all of these situations, the fate of the applicant is no longer in his or her
hands, is no longer being determined due to his or her conduct and should not stall
his or her bar admission.

To diffuse this threat, aspiring lawyers should be able to invoke their right
to a speedy determination of character, or at least receive a conditional admission to

199. Character and Fitness Process, CoLo. Sup. Crt.,
https://coloradosupremecourt.com/PDF/BLE/CharaFitProcess.pdf [https:/perma.cc/36VS-3YJE].
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204. Seeid.

205. Seeid.

206. Konigsberg v. State Bar, 353 U.S. 252 (1957) (overturning the State Committee of Bar
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practice while the state bar conducts its research. The conditionally-admitted lawyers
would be allowed to practice and would be required to follow every rule applied to
other lawyers. The state bar would be allowed to investigate to the extent it believes
necessary, but that investigation would not impede the right of the aspiring lawyer
to make a living. In the alternate case that the lawyer requests a speedy determination
of character and the hearing that this would necessitate, the character and fitness
panel and/or the state bar counsel handling the case would either have to rebut the
student’s proof of good character within a short but reasonable time or they would
have to show a compelling reason for a continuance. If the bar can do neither, it is
only fair that the law student who demonstrated his or her character by completing
law school, obtaining the necessary letters of recommendation, and submitting a
costly application to the bar be permitted to prove his or her worth during
examination and become a lawyer.

Recognizing that admission to the bar is an important property right that
allows the law school graduate access to a (sometimes) lucrative career, it is not
difficult to see how delaying that admission for no just cause is an imposition against
a person’s constitutional rights. Courts have already recognized the existence of a
similar problem for individuals accused of a crime: being on bond conditions, or
worse, incarcerated, while the government endlessly builds its case is a significant
disadvantage.?” Thus, the accused has the right to a speedy trial.2®® While being
denied admission to the bar might not be as severe as jail time, it can be costlier than
bond in many criminal cases,?*’ and to avoid this injustice, law school graduates
should also have that right.

D. The United States Supreme Court and Narrow Tailoring

A more extreme solution is for the United States Supreme Court to
intervene in the process, as it had done a few times previously, and to solidify the
right to practice law as a fundamental right under the Privileges and Immunities
Clause, under the Due Process Clause, or both. The Court has already called the right
to practice law “fundamental” on at least one occasion, and the right appears to be
as old as (and even older than) the nation itself.?!° Since the very inception of the
United States and until the twentieth century, men who took upon themselves the

207. See generally Tim Morris, Imprisoning 1,300 People 4 Years Without Trial is a Crime,
NOLA.COM (Apr. 11, 2018, 11:30 AM),
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BAIL BONDS, https://www.1stclassbailbonds.com/how-much-does-a-bail-bond-cost/
[https://perma.cc/8NEK-49HF]. On the other hand, the average law school debt amounts to $112,776,
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burden of studying law and ultimately gained the required knowledge have been
permitted to practice it without the involvement of character and fitness panels.?!!
Many of the founding fathers of the United States were lawyers, and even those who
were not were highly educated in the law and legal theory.?!? This is reflected in the
Declaration of Independence, in the United States Constitution, and in the many
other writings associated with the United States’ formation.?!3 [t may be only natural,
then, for the United States Supreme Court to declare the qualified applicant’s right
to practice law fundamental due to its historical significance, its past jurisprudence,
and the apparent unwillingness of the profession to create safeguards that prevent
arbitrary and capricious decisions in certain cases.

If state bars are unwilling to give law students fair notice of what conduct
is and is not acceptable through clear requirements such as the Model Rules of
Professional Conduct, it may be imperative for the United States Supreme Court to
step in and protect the rights of bar applicants. This would not be the first time the
United States’ highest court stood up for aspiring lawyers.2!* The United States
Supreme Court has already recognized that a character and fitness evaluation hearing
is a quasi-criminal proceeding, which requires basic protection of the applicant’s
rights.2!> Furthermore, the Court has noted that applicant’s rights mirror those of
criminal defendants, which might very well include the right to be made aware of
the specific charges against the applicant’s character and to be properly put on notice
by the bar’s rules that the alleged misconduct is in fact misconduct.?!®

Unfortunately, not many cases from state bars make it to the United States
Supreme Court. Many of the examples discussed earlier did not make it that far.2!’
No public defender offices exist to appeal these cases to save the aspiring lawyers
great expense. Sometimes, it may be less expensive and less time-intensive for a
young applicant to simply wait for a character and fitness panel to decide their case
differently upon re-application®’® or to comply with the unnecessary and
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overreaching requirements imposed upon something as personal as mental health
treatments.?!® Unlike an individual who is convicted of a major criminal offense and
must either appeal or spend significant time in prison, aspiring lawyers do not face
such a dire choice: they can even apply to other state bars in hopes of a different
outcome or use their Juris Doctor degree to work in another field.??° Therefore, the
right case may not come before the United States Supreme Court for quite some time.
Yet, when it does come, the Court should recognize that it is representative of many
other silent bar applicants (or those dissuaded from applying by the difficulty of the
process) and should consider the case with significant attention.

While intervention by the United States Supreme Court might seem
extreme, this would not be the first time that it happened. Take as an example the
1950s case of Konigsberg v. State Bar of California.?*' In that case, Mr. Konigsberg
did not incur a debt or commit a minor violation of the law.???> Rather, he stood
accused of advocating for the overthrow of the United States and California
governments (something his speeches, writings, and affiliations could have the
tendency to demonstrate if read in a particular light).??* Mr. Konigsberg, in his
younger years, allegedly spent some time attending Communist meetings, potentially
belonging to the party and perhaps even advocating for the overthrow of the
governments of California and the United States.??* Potentially due to the historical
backdrop of McCarthyism,??* the California Bar’s Character and Fitness Evaluation
Panel viewed these actions very negatively, denying Mr. Konigsberg the right to
join.??® The California Supreme Court denied his petition for review without
opinion.??” Mr. Konigsberg sought certiorari review with the United States Supreme
Court.??®

Reviewing the record, the United States Supreme Court noted the
unrelenting nature of Mr. Konigsberg at his hearing before the California Bar.??
“Konigsberg repeatedly objected to questions about his beliefs and associations],]
asserting that such inquiries infringed rights guaranteed him by the First and
Fourteenth Amendments.”?*® The aspiring lawyer believed strongly that forbidding
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him bar membership as a result of his voiced opinions would infringe severely upon
his First Amendment rights.?*! Citing Wieman v. Updegraff*** and Joint Anti-Fascist
Refugee Committee v. McGrath** to oppose arbitrary decisions by the state bar, the
applicant ultimately refused to answer questions aimed mostly at determining
whether he had once been a member of the Communist Party.?3* Nevertheless, the
California Bar and the California Supreme Court denied him admission.?*®

The United States Supreme Court reversed the California Bar and the
California Supreme Court,?*® which was a particularly strong move in light of the
political and geopolitical climate.?*” Refusing to hold the applicant’s beliefs or
affiliations against him, the United States Supreme Court established several
constitutional safeguards for bar admission,?*® which, judging by the denials of
admission discussed earlier, character and fitness panels have long forgotten. First,
the Court recognized the grave nature of a character and fitness inquiry:

While this is not a criminal case, its consequences for Konigsberg
take it out of the ordinary run of civil cases. The Committee’s
action prevents him from earning a living by practicing law. This
deprivation has grave consequences for a man who has spent years
of study and a great deal of money in preparing to be a lawyer.?’

The above is no less true today than it was in 1957, except that law school tuition
today greatly exceeds the amount Mr. Konigsberg spent in the 1950s (even adjusted
for inflation).?*°

The United States Supreme Court went even further.?*! Noting that Mr.
Konigsberg had been denied admission on the basis of a virtually unwritten rule, it
viewed with great scrutiny the California Bar’s argument that mere refusal to answer
a question could be used against an applicant®**:

Serious questions of elemental fairness would be raised if the
Committee had excluded Mr. Konigsberg simply because he failed
to answer questions without first explicitly warning him that he
could be barred for this reason alone, even though his moral
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character and loyalty were unimpeachable, and then giving him a
chance to comply.?*

This is an important rule, raising questions about recent refusals to admit applicants
across the country for cases associated with student loan debt: even if aspiring
lawyers receive some notice that their prior financial status might be considered in
the character evaluation process, there appears to be little notice that this alone could
lead to a denial of admission despite proof of good moral character.?**

The United States Supreme Court declined to engage in a complex inquiry
as to whether Mr. Konigsberg’s case constituted a violation of his civil liberties
beyond the Due Process and Equal Protection Clauses, stating that the evidence on
the record only left one question to decide: whether sufficient evidence justified Mr.
Konigsberg’s exclusion.?*’ Finding that no such evidence existed, the Court held that
the California Bar violated Mr. Konigsberg’s rights to equal protection and due
process, arbitrarily denying him the right to practice.?*® In doing so, the Court also
spelled out some important considerations behind the phrase “good moral character:”

The term ‘good moral character’ has long been used as a
qualification for membership in the Bar and has served a useful
purpose in this respect. However the term, by itself, is unusually
ambiguous. It can be defined in an almost unlimited number of
ways for any definition will necessarily reflect the attitudes,
experiences, and prejudices of the definer. Such a vague
qualification, which is easily adapted to fit personal views and
predilections, can be a dangerous instrument for arbitrary and
discriminatory denial of the right to practice law.?*

The Court, explaining its decision, turned to the forty-two letters of
reference for Mr. Konigsberg from recommenders of almost every walk of life.?*8
Many of these individuals recommended Mr. Konigsberg without reservation, noting
his honesty, advocacy for civil rights, principles, integrity, competence, affection for
his family, and loyalty to his country.?** Noting that these values “have traditionally
been the kind of qualities that make up good moral character,” the United States
Supreme Court then turned to the applicant’s background, which included
immigration to the United States from Austria at the age of eight, significant
educational accomplishments, honorable service in the military, and ultimately
matriculation to and graduation from law school.?*® When weighed against the Bar’s
evidence that Mr. Konigsberg attended meetings of the Communist Party, criticized
public officials, and refused to answer certain questions, the United States Supreme
Court could find no cause justifying a denial of admission.?>! Upon review of Mr.
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Konigsberg’s record, it is difficult to see how any other conclusion could be reached,
and yet this aspiring lawyer had to push his case all the way to the United States
Supreme Court just to proclaim that simple truth.??

The Court even showed a level of judicial neutrality when considering Mr.
Konigsberg’s case that one would hope could be attributed to all who preside over
the fate of bar applicants.?> It took in stride Mr. Konigsberg’s harsh criticism of its
own jurisprudence in Dennis v. United States,”* noting that Mr. Konigsberg’s
disagreement with the Court and his claims that the Court did not do its duty made
no foul mark upon his character.?® In fact, punishing these remarks under “the guise
of determining ‘moral character’” did not make such punishment proper under the
First Amendment.?® It concluded: “A lifetime of good citizenship is worth very little
if it is so frail that it cannot withstand the suspicions which apparently were the basis
for the Committee’s action.”?’

These principles seem to have been lost when it came to deciding the case
of Atticus, or Mr. Bowman, or many of the other applicants denied the status of
barred lawyer.2*® While many bar applicants do not begin their legal education at 39
years of age with a backdrop of significant military and academic accomplishments
like Mr. Konigsberg did, the imputation of inability to practice law due to student
debt, minor law violations, or mental health problems that are held readily in check
appears to violate the United States Constitution so flagrantly that applicants denied
on these bases should consider raising a case with the United States Supreme
Court.?® While denials of bar applications is not an issue that impacts a great number
of people, clearly the United States Supreme Court has previously found the actions
of some bars so offensive that it still considered and reversed their decisions as
repugnant to basic constitutional principles.?®°

Schware v. Board of Bar Examiners,*®! another case decided by the United
States Supreme Court in 1957, further embraces the concept that aspiring applicants
to the legal profession deserve to have their rights protected.?®> New Mexico
attempted to deny Rudolph Schware his license to practice law on similar grounds to
those raised by the California Bar against Mr. Konigsberg.?6> Mr. Schware honestly
disclosed several aliases and arrests as part of his application.?®* Upon arriving to
take the bar examination, the New Mexico Bar turned him away based on its
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character and fitness evaluation of the applicant, as voted unanimously by the
Character and Fitness Panel?®> A unanimous United States Supreme Court
reversed.?®

Upon discovering he would not receive permission from the New Mexico
Bar to sit for the examination, Mr. Schware asked for a formal hearing and invited
his wife, rabbi, and secretary to his law school dean to testify on his behalf 267 Mr.
Schware also produced a letter of recommendation from every classmate from his
law school class except one vouching for his good character.?®® The only remaining
classmate said nothing negative about Mr. Schware, merely avoiding comment.?%
Mr. Schware testified, and bar counsel had ample opportunity to cross-examine the
applicant.?’® The following account apparently led New Mexico to decline him
membership to the New Mexico Bar.?’!

Mr. Schware grew up a son of immigrants in a poor section of New York.2"?
Enthusiastic for socialist reform in the wake of the Great Depression, and following
somewhat in his father’s footsteps, he came to support the socialist movement,
unions, and the Young Communist League (eventually becoming a member at the
age of eighteen).?”® To avoid discrimination at the only jobs he could find, Mr.
Schware changed his Jewish surname to Di Caprio and his first name to Rudolph.2™
Under this name, he successfully led the unionization effort in a glove factory, and
he continued to work as “Di Caprio” to avoid further problems.?””> Two of Mr.
Schware’s arrests occurred when he took part in various contentious strikes in the
1930s, and these arrests yielded no charges, trials, or convictions.?’”® Mr. Schware
did give an alias to the police upon his arrest so that he would not be fired as a
striker.?”’

When Mr. Schware’s father died in 1937, Mr. Schware left the Communist
Party, though he later returned.?’® Authorities arrested Mr. Schware for violating the
Neutrality Act of 1917 for inducing men to volunteer to fight in the Spanish Civil
war on behalf of the Loyalists.?”® Mr. Schware quit the Communist Party later that
year.?% Entering the armed forces of the United States in 1944, Mr. Schware served
as a paratrooper in New Guinea until his honorable discharge in 1946.28! While
serving, he showed religious conviction, reading the Bible regularly to an illiterate
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soldier (something he continued to do with law books while helping sight-impaired
students in law school).?8? Schware finished college in 1950, and upon entering the
University of New Mexico School of Law, spoke with the dean directly about his
past.?®® “The dean told him to remain in school and put behind him what had
happened years before.”?®* Mr. Schware graduated with exemplary conduct, but with
the badges of his past still clinging to him, he received no favorable treatment from
the New Mexico Bar.?%

A nearly unanimous New Mexico Supreme Court affirmed the Bar’s
decision, leaving Mr. Schware little choice but to appeal to the United States
Supreme Court on due process and equal protection grounds.?%® His efforts were
rewarded.?®” The United States Supreme Court showed little hesitation in reversing
the New Mexico Supreme Court and the New Mexico Bar.?®® In an opinion similar
to Konigsberg, the United States Supreme Court declared that there must be a
rational connection between an applicant’s fitness and capacity to practice law and
the evidence being considered against him.?® Being of a particular race, religion, or
party could not serve as a proper cause to deny bar admission.?*® The Court also
found no problem with Mr. Schware’s use of aliases, which were employed not to
defraud but to avoid losing his position due to discrimination.?*!

The Court also considered Mr. Schware’s arrests, putting forth a crucial rule
for bar character and fitness evaluations: “The mere fact that a man has been arrested
has very little, if any, probative value in showing that he has engaged in any
misconduct.”®? Analyzing Mr. Schware’s arrest for violating the Neutrality Act of
1917, the Court stated that Mr. Schware was never prosecuted after indictment.?*?
Even if Mr. Schware was guilty, the Court did not view recruiting Americans to fight
in the Spanish Civil War on the eve of America’s engagement in World War Il as a
crime of moral turpitude.?®* Likewise, membership in the Communist Party could
bear no ill witness against Mr. Schware, since “[m]ere unorthodoxy (in the field of
political and social ideas) does not as a matter of fair and logical inference negat[e]
‘good moral character.”?%

In these two cases, the United States Supreme Court faced state character
and fitness decisions that could have been justified from a certain point of view.?%
However, these decisions could not be justified from a reasonable point of view.>’
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Putting aside political prejudices, the Court found no trouble in ruling the decisions
arbitrary because they were at best arbitrary.?*® At worst, they were discriminatory
decisions aimed at keeping members of a minority with rational but diverse political
beliefs from joining the legal profession.?*” It would seem that these United States
Supreme Court decisions should have been enough to prevent arbitrary exclusions
from practice in the late-twentieth and early twenty-first century.’®® Many
aforementioned cases that never made it to the High Court bear witness that this was
not s0.*"!

It is difficult to see the United States Supreme Court of 1957 approving the
delay in admission that Atticus received on account of his parents’ divorce and his
well-managed ADHD: this evidence hardly rebutted proof that he was an able
candidate of good moral character.>®> The same is true for applicants whose debts
prevented their admission.3?* When the highest Court in the land declares that alleged
membership in the Communist Party, refusal to answer questions posed by a state
bar, several arrests, recruitment of Americans to fight in foreign wars, and use of
aliases cannot justify a denial of admission,’** why would legally incurred student
debt ever result in a denial of an otherwise qualified applicant? Some of the reasons
used by the respective state bars for admission, delay, or denial might be new, but
they are no less unreasonable.’%

The United States Supreme Court has now spoken at least twice on the
importance of giving bar applicants the benefit of the doubt when the evidence
against them cannot be rationally construed to rebut proof of good character. But
state bars have shown that they are not listening.3°® So the United States Supreme
Court, if it becomes involved again, might take a more drastic step. Having already
declared discrimination against out-of-state applicants unconstitutional under the
Privileges and Immunities Clause,*?? it has demonstrated that the right to practice
law is a “fundamental right” in at least some sense. The Court can take the next step
and suggest that this right is so crucial to the birth, founding, and growth of the
United States that, for sufficiently educated individuals, it should be considered
fundamental under the Due Process Clause as well.

Not a single one of the Founding Fathers that practiced law as a profession
had to satisfy a character and fitness panel of his character with respect to either his
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mental status or his past conduct.>®® Arguably, the ability of many of the Founding
Fathers to practice law*® proved crucial to the formation of the United States as a
nation, resulting in legal governing documents like the United States Constitution
that have withstood the test of time. The practice of law was a right that continued to
be exercised without character and fitness panels for a significant amount of time by
individuals who never attended law school at all.>!® In fact, the practice of law is
even a right afforded to individuals who represent themselves, whether they are
legally educated or not: an individual can, regardless of his past character or
education, act as his own lawyer in the vast majority of cases.*!! If individuals who
may have significant indicators of dishonesty can practice law on their own behalf,
with all of the potential for misleading the court, other parties, and the jury, then
denying individuals with far better moral standing in the community the right to
represent others begins to seem more arbitrary.

The ability of individuals to become lawyers and represent clients without
a character and fitness evaluation preceded the nation’s formation in colonial times
and continued until the twentieth century.>'? Given that same-sex marriage has been
granted fundamental right status after approximately 15 years of acceptance in
various United States jurisdictions,’!® it seems only proper that the profession that
made that decision possible should receive similar protections after nearly 250 years
of lawyers joining the bar without the sometimes arbitrary approval of a character
and fitness panel. The United States Supreme Court can leave bars the ability to strike
particularly unethical candidates where there is a compelling state interest, but unless
state bars begin to show restraint and deference to the United States Supreme Court
in the few cases that are singled out for denial of admission, the United States
Supreme Court may decide that these decisive bodies do not handle the right to
practice law with the care it deserves. It can then act to protect the profession by
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making the practice of one of America’s oldest professions®!'* not only an “important
property right,”*!> but a fundamental one.

This Article makes no suggestion that this should be the first step in
correcting the problems with the state bar admission process. It may not even be an
eventuality, since unenumerated fundamental rights recognized under the
Substantive Due Process Clause are rare indeed.*! However, Obergefell opens the
door to the recognition of other rights wider than it has been before.’!” While the
membership of the United States Supreme Court has changed somewhat since that
decision, perhaps rebalancing the Court to a more conservative majority,>!® this does
not prevent the current Justices from protecting aspiring members of their own
profession.

The United States Supreme Court might consider certain professions
fundamental to the survival, maintenance, and growth of the nation. These
professions, which serve the public good as well as the good of the professional,
might gain protection beyond that of a property right alone. Being high on the list of
those professions, law should receive a significant amount of consideration for
additional constitutional protections. If the United States Supreme Court indeed
declares it a fundamental right to practice law for those that can demonstrate the
academic aptitude, merely providing procedural due process for the denial of that
right will not be enough: without a compelling reason to deny an applicant access to
the profession, and narrowly tailored rules warranting denial, state bars should open
their doors wider and prevent the unjust exclusion of individuals simply because of
minor peculiarities in their profile.

This requirement of narrow tailoring is particularly important in light of the
broadness of the character and fitness inquiry outlined above. When it comes to
character and fitness evaluations, narrow tailoring should eliminate all the collateral
considerations that have apparently influenced the evaluation of applications in the
past. Questions regarding the character and fitness of lawyers must be only those
closely related to character and fitness.

Character and fitness evaluation rules conforming to the narrow tailoring
requirement would prevent an inquiry into character that goes beyond materially
relevant evidence. This modification would undoubtedly enhance the process, both
by streamlining the decision and limiting the scope of evidence that must be
gathered. Character and fitness panels would no longer require the applicant to wait
an indeterminate amount of time to gather all the possible evidence about his or her
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character. Such a process could take anywhere from months to years, all at the
discretion of particular character evaluators. In the meantime, the applicant loses
months or years of compensation as an attorney and valuable knowledge about the
practice of law that is learned only by actually practicing law.

Rather, the character and fitness panel should only require information that
has a strong tendency to establish or negate a person’s character. Requiring the
applicant to list a multitude of addresses, every occupation the person has ever held,
and affidavits from all the individual’s prior employers would almost assuredly be
curtailed by this rule and with good reason. Where a person lived at the age of
eighteen is unlikely to affect his or her fitness for the practice of law. If the applicant
fails to provide that information, his application should suffer no delay. Additionally,
law students are well-known for making brief, six-week to twelve-week pilgrimages
each summer semester to clerk at law firms, various public offices, non-profit
organizations, private companies, and on behalf of judges. Omitting an address of
one of these destinations either due to lack of memory or a rush to complete an
already lengthy application should neither harm an applicant nor delay his or her
admission.

Finally, documents such as letters from employers, many of whom may be
too occupied with other things to write to a state bar, or who may forget to draft a
letter or not understand its importance (particularly if they are not in the legal
profession), should not delay or deny admission. Even a negative experience at a job
many years ago should not hold an applicant back: many applicants to the bar (and
members of the bar) have been fired for one reason or another. To allow their former
employers to hold the applicants’ legal career in their hands seems to almost ask for
trouble. If the affidavits are returned, great. If not, that should be acceptable too:
what matters is that the investigation uncovers no substantiated evidence of
misconduct weighing on a person’s character.’!” The requirements of similar
documents from other entities (such as other state or federal bars) should also receive
the same approach: if the documents are late or missing through no fault of the
applicant, it seems remarkably unjust to assume that they contain negative
information, or that the applicant is responsible for the fact that they are missing.
Such information may be important in determining a person’s good character, but
since the individual already provided prima facie evidence of good character in the
form of at least some recommendations,*?° the duty to rebut is now upon the bar, and
unavailable evidence is no substitute for actual evidence.

Narrowly tailoring the inquiry is a direct path to obtaining evidence that
meets that goal without imposing unnecessary strain on an already stressed applicant
studying night-and-day for the state bar examination. In a sense, the state bars should
consider it a positive too: by considering mainstream evidence that would tend to

319. We could find no evidence of a reward offered to former employers in exchange for returning
these documents to state bars or any compulsory powers that the bar might have to require such production
(or at least no record of an exercise of this power). Therefore, if even state bars cannot require the
production of honest responses from past employers, why should the task fall on the shoulders of the
applicant or result in delay or adverse inference?

320. See NAT’L CONFERENCE OF BAR EXAM’RS, AM. BAR ASSN’N, COMPREHENSIVE GUIDE TO BAR
ADMISSION REQUIREMENTS 2018, at vii, viii (Judith A. Gundersen & Claire J. Guback eds., 2018),
https://www.americanbar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the
bar/2018_ncbe_comp_guide.authcheckdam.pdf [https://perma.cc/DSM8-HSMF].



424 NEW MEXICO LAW REVIEW Vol. 50; No. 3

prove or disprove good character, the bar would save a significant amount of time
and expense researching irrelevant or marginally relevant information that, even if
negative, should not prevent an individual from obtaining a license to practice law.*?!
Presumably, the state bar has an interest in making sure that applicants receive a
license to practice if they are of sound character and know the law. Why go to such
great lengths to exclude perfectly qualified individuals?

Instead of gathering marginally relevant evidence such as that of ADHD
medications, parents’ divorces, or student loans that are large but likely manageable,
the bar should consider the implication of having several young lawyers begin their
interaction with the professional governing body on a negative note. An experience
like the ones mentioned earlier in the Article is likely to follow a lawyer for the rest
of his or her life and will likely impact his or her relatives, friends, acquaintances,
and business partners. The applicant may feel betrayed by a profession that claims
to defend the rights of individuals but which so callously discards the applicant’s
desire to be treated fairly and to join in the fight for civil liberties. Even if the
applicant ultimately achieves admission, he or she will likely always view the state
bar with suspicion, perhaps even with disdain, and that outcome is both regrettable
and unnecessary for the profession to merely screen applicants for major character
flaws.

CONCLUSION

The irony of the legal profession denying its own aspiring members the
rights it guarantees to everyone else is somewhat stunning: equal protection and due
process should be extended to every bar applicant and should be strictly observed in
character and fitness determinations, just as the United States Supreme Court has
already mandated.’?* Yet, the apparent refusal to comply with such powerful
jurisprudence underscores a truth that is only too evident in the legal profession: that
lawyers can be prejudiced, too. That includes prejudice and at best arbitrary
judgment toward future members of the legal profession, which becomes all the more
enraging if exhibited based on a law student’s advocacy against prolonged group
test-taking in the era of COVID-19.32 So, if we continue to advertise the legal
profession as one that tends to the needs of justice, we must stop treating future
aspiring lawyers unjustly, even if that only occurs in a select number of cases.

State bar decisions that have attracted enough attention to be documented
in newspaper articles or appellate court cases sometimes comprise an unpleasant
portrait of the character and fitness process: one where historically, minorities and
the unpopular received harsh treatment and a denial of an important property right.?*
Close inspection of more recent cases shows that the results are sometimes no less
arbitrary in the present day, despite United States Supreme Court decisions that

321. See Rhode, supra note 15, at 563-66 (describing the expenses associated with the review of
lengthy applications that pry in potentially irrelevant details and provide a dubious level of protection).

322. Cf Konigsberg v. State Bar, 353 U.S. 252 (1957); Schware v. Bd. of Bar Exam’rs, 353 U.S. 232,
(1957); Reese v. Bd. of Comm’rs, 379 So. 2d 565 (Ala. 1980).

323. Patrice, supra note 3; Morey, supra note 3.

324. See Konigsberg, 353 U.S. 252; Schware, 353 U.S. 232.



Summer 2020 WHO WATCHES THE WATCHMEN? 425

should prevent state bars from unfairly targeting certain law school graduates.*?® This
Article suggests that bar applicants should have important tools to protect
themselves, such as invoking adherence to the Model Rules of Professional Conduct
as a defense, receiving a speedy character determination, and yes, even receiving
greater protections from the United States Supreme Court (since the prior protections
apparently receive little attention from various state bars).

This Article hopes to help bring awareness to a problem and suggest
proactive ways to fix it: the decisions of some character and fitness panelists are so
legally and constitutionally improper that they raise serious questions about the
almost limitless discretion.>?¢ We are not blind to the fact that character and fitness
panels also exclude individuals from practice who, in fact, should be excluded.*?’
This Article only suggests that the wrong decisions are so obviously wrong that they
should be avoided 100 percent of the time, regardless of how few applicants are
affected overall.3?® Because such decisions have not been avoided despite a sordid
history, this Article can only conclude that these decisions emanate from ethical
watchmen with insufficient legal guidance or a result of their inherent prejudices.’?
The solutions we propose, upon implementation, will give aspiring lawyers the
guidance they need to avoid questions about their character upon application to a
state bar. The benefits this would bring should be more than enough for state bars,
and perhaps the United States Supreme Court, to rethink the treatment of aspiring
applicants to the legal profession. It should also lead to the imposition of greater
monitoring of the watchmen of our profession, holding them accountable for
decisions that conform with neither law nor common sense.
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