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PRIMA FACIE TORT COMES TO NEW MEXICO:
A SUMMARY OF PRIMA FACIE TORT LAW
JAMES P. BIEG*

I.

INTRODUCTION

One strength of the American judicial system is the clarity with which
the courts have defined the rights and obligations of those engaged in
commerce. As a result of these clear standards, judicial decisions governing
economic life have been substantially predictable. Historically, if one
performed a lawful act in a manner that was consistent with the standards
set by the courts or the legislature, he would not face the threat of
liability. One injuring another while performing a lawful act would not
become liable to the other because the actor owed no duty to the injured
party to refrain from acting; in fact, he had a legal right to perform
the injurious act. Such injuries were considered "damnum absque injuria,"
or a loss without a right of recovery. As will be discussed in this article,
at common law, if one had a legal right to engage in an activity, one
injured thereby had no cause of action against the actor, regardless of
the motives prompting the actor. This general rule was recognized in
New Mexico when the New Mexico Court of Appeals in Gabaldon v.
the motives actuating
Sanchez' stated that "the courts will not inquire' into
2
a person in the enforcement of a legal right.
3
The New Mexico Supreme Court in Schmitz v. Smentowski abandoned
the certainty of the common law by adopting the nebulous concept of
"prima facie tort." Recognized reluctantly by a handful of other states,
this tort permits recovery of damages from one who performs a lawful
act when a judge or jury determines that the actor intended to injure
the claimant and that the reasons offered to justify the act are insufficient.
The primary purpose of prima facie tort is to provide a remedy when
alleged conduct does not come within the intendment of one of the
established classes of torts.4 Despite cases in both New York and Missouri
which proclaim one's right to plead prima facie tort alternatively with
established torts, it will be shown that the courts of those jurisdictions
readily dismiss prima facie tort actions when alleged conduct falls within
the ambit of established torts. These courts have been careful not to

* J.D. 1984, University of New Mexico; former Law Clerk to the Honorable B.R. Baldock,
Tenth Circuit Court of Appeals; Associate, Rodey, Dickason, Sloan, Akin & Robb, P.A., Santa
Fe, New Mexico. The views expressed herein are those of the author and do no necessarily reflect
those of the Rodey law firm.
1. 92 N.M. 224, 228, 585 P.2d 1105, 1109 (Ct. App. 1978).
2. Id. at 228, 585 P.2d at 1109.
3. 109 N.M. 386, 785 P.2d 726 (1990).
4. Id. at 396, 785 P.2d at 736 (the purpose of prima facie tort is "to provide remedy for
intentionally committed acts that do not fit within the contours of accepted torts .... ).
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allow the prima facie tort doctrine to become a catch-all for what would
otherwise be a defective established tort.
New York and Missouri, the two jurisdictions having the most experience with prima facie tort, have expressed profound dissatisfaction
with the concept and have substantially restricted its use. A review of
the published decisions of those jurisdictions, which is summarized below,
fails to reveal a single appellate decision which affirms a prima facie
tort judgment, a fact which attests to those courts' displeasure with this
tort theory. The New Mexico Supreme Court, on the other hand, in its
first case, affirmed a prima facie tort award in an unusual set of
circumstances. This may suggest New Mexico's eagerness to accept this
innovative tort theory, but it is likely that the many constraints placed
on it by the Schmitz court will severly limit its use.
II.

NEW MEXICO PRIMA FACIE TORT LAW: SCHMITZ V.
SMENTOWSKI
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Factual Background
In Schmitz v. Smentowski,5 the New Mexico Supreme Court for the
first time recognized a cause of action for "prima facie tort." The unique
facts and circumstances that gave rise to the Schmitz decision are somewhat
complicated and the above diagram is offered as an aid. The Mocks
bought a ranch from the Edmondsons and the Edmondsons accepted a
note for $230,000.6 As part of a tax-free exchange, the Mocks sold a
feed lot and farm to Schmitz and accepted a $230,000 promissory note.7
The note, however, was made payable to Smentowski, an accountant
who acted as a strawman and who had no beneficial interest in the note.
Schmitz directed his payments on the note to Smentowski, who used
that money to pay the Mocks' debt to the Edmondsons. 9
Two years after the real estate transactions, Smentowski obtained a
loan from the Colorado National Bank-Exchange ("Bank") and the Bank
took the Schmitz note (endorsed in blank by Smentowski) as collateral. 0
The Bank was aware that Smentowski had no interest in the note but
took it to satisfy bank examiners." Five years later, and seven years
after the real estate transactions, Smentowski defaulted on his debt to
the Bank. 12 The Bank then directed Schmitz not to pay Smentowski, but
to make his payments to it.' 3 Schmitz filed an interpleader action and
directed his payments to the court. As a consequence, the Edmondsons4
did not receive payments on the Mocks' note and threatened foreclosure.
To forestall foreclosure by the Edmondsons, the Mocks were forced
to obtain a loan on their cattle credit line.' 5 Because the Mocks had to
use their credit to pay their6 debt to the Edmondsons, they could not
pursue their cattle business.'
The Mocks initially sued the Bank for negligence.' 7 They amended their
complaint, however, to add theories of fraud and conspiracy to defraud.'
On the morning of the first day of trial, without any prior warning, the

A.

5. 109 N.M. 386, 785 P.2d 726 (1990).
6. Id. at 388, 785 P.2d at 728.
7. Id.
8. Id.
9. Id.
10. Id. at 388-89, 785 P.2d at 728-29.
11. Id. at 389, 785 P.2d at 729. The Bank strenuously argued throughout the trial and on
appeal that it was unaware that Smentowski was simply holding the note for the Mocks and that
the only evidence presented pertaining to whether the Bank knew Smentowski had no interest in
the note was Smentowski's unanswered requests for admissions. In fact, the trial court ruled that
Smentowski's admissions could not be used against the Bank. 3 Trial Transcript at 520-21. Nevertheless, it appears from the record that those admissions formed the primary basis of the finding
concerning the Bank's knowledge that Smentowski had no interest in the note and there does not
appear to be any direct evidence of such knowledge. 109 N.M. at 389, 785 P.2d at 729.
12. Schmitz, 109 N.M. at 389, 785 P.2d at 729.
13. Id.
14. Id.
15. Id.
16. Id.
17. Id.
18. Id.
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Mocks again moved to amend their complaint to allege theories of resulting
trust and prima facie tort.' 9 The court allowed the resulting trust theory
but reserved ruling on the prima facie tort theory. 20 At the end of the
Mocks' case, the Mocks moved to amend their claims to conform to the
evidence and the court allowed the prima facie tort theory to proceed. 2'
Although the court ruled that the negligence claim could not be asserted
against the Bank as a holder in due course, it allowed the negligence
claim to proceed as an independent claim along with the prima facie
tort claim. The jury found that the Bank was not a holder in due course,
but merely a holder, and found for the Mocks on their negligence and
prima facie tort claims, awarding them the note, $37,000 in compensatory
22
damages, and $150,000 in punitive damages.
On appeal, the Bank asserted that the trial court wrongfully allowed
the Mocks to amend their pleadings to conform to the evidence because
the Bank was unaware that they planned to assert the prima facie tort
theory and had not consented to such theory as required by New Mexico
Supreme Court Rule 1-015(B) (1986), and therefore it was prejudiced. 23
The Bank argued that it was prejudiced because it was generally unprepared to defend against this novel and previously unrecognized tort
theory. 24 In particular, it stated it was unable to present evidence of
economic self-interest, profit motive, and business advantage. 25
The supreme court rejected these arguments simply because the Mocks
had alleged facts which the court felt would support the elements of
prima facie tort and because the Bank had, in retrospect, adequately
defended the issues pertaining to the theory. 26 The court found that the
following allegations of fact were sufficient to give notice to the Bank
that the Mocks were complaining of a prima facie tort: "(1) that the
Bank had knowledge of Smentowski's strawman status; (2) that the
transfer of the note to the Bank was wrong because the Bank knew it
had no interest in the note; (3) the Bank accepted the note with knowledge
that the Mocks would be injured; (4) the Mocks were injured by the
Bank's acts." ' 27 Based on these allegations, the court ruled that "simply
because the Bank did not recognize the prima facie tort claim is not
grounds for finding that the court abused its discretion. '2

19. Id.

20.
21.
22.
23.

Id.
Id.
Id.; 3 Appellate Record at 947.
Schmitz, 109 N.M. at 389, 785 P.2d at 729.

24. Id.
25. Id. at 391, 785 P.2d at 731.

26. Id. at 391-92, 785 P.2d at 731-32.
27. Id. at 390, 785 P.2d at 730.

28. Id. In a Missouri case involving similar circumstances, the Eighth Circuit affirmed a trial
court's refusal to allow a plaintiff to amend his complaint on the eve of trial to allege a prima
facie tort. Poe v. John Deere Co., 695 F.2d 1103 (8th Cir. 1982). See also Vitale v. Aetna Casualty
& Sur. Co., 814 F.2d 1242, 1252 (8th Cir. 1987) (affirming district court's denial of motion to
amend complaint two months before trial to assert prima facie tort based on cancellation of insurance
policies because claim may have required additional discovery).
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The Bank also raised a due process argument, asserting that it was
denied reasonable notice and a fair opportunity to defend. 29 The court
summarily rejected this argument, observing that "it participated in a
full trial, with every opportunity to be heard, and with fair procedures,"
and stated that "[wle are at a loss to understand how much more
procedure the bank feels itis due.'' 30
New Mexico Law Governing Prima Facie Tort
Having rejected the Bank's arguments that the trial court committed
reversible error when it allowed the Mocks to proceed with the prima
facie tort theory, the supreme court then determined that prima facie
tort "accords with our recent tort jurisprudence"'" and noted that one
of the underlying theories of prima facie tort is "to provide remedy for
intentionally committed acts that do not fit within the contours of accepted
"...32
The court observed that, in recent years, it had recognized
torts .
as tortious the inducing of a breach of contract, the intentional interference
with prospective contractual relations, and intentional infliction of emotional distress, and that the "underlying malicious motive of a defendant's
actions, done without justification, [could make] an otherwise lawful act,
competition, tortious." 3 3 It found, therefore, that "[i]n recognizing the
the tradition of
tort of prima facie tort, this court is acting well within
'34
jurisdiction.
this
in
law
tort
of
development
the
The supreme court reviewed the prima facie tort law of New York
and Missouri, as well as the Restatement (Second) of Torts to formulate
New Mexico's rules governing this tort. 3 Rather than selecting the standards of any one jurisdiction, the court picked those elements of prima
facie tort set forth in the Restatement and the law of New York and
Missouri that it believed to be most reasonable. 36 In general terms, it
stated that "[tihe theory underlying prima facie tort is that a party that
intends to cause injury to another should be liable for that injury, if
is generally culpable and not justifiable under the circumthe conduct
37
stances.'
B.

1. The Elements of Prima Facie
The court identified the elements
"(1) [a]n intentional, lawful act by
the plaintiff; (3) [i]njury to plaintiff;

Tort: A Concern with Motive
of the prima facie tort as follows:
defendant; (2) [a]n intent to injure
and (4) [t]he absence of justification

29. Schmitz, 109 N.M. at 392, 785 P.2d at 732.
30. Id.

31. Id. at 394, 785 P.2d at 734.
32. Id. at 396, 785 P.2d at 736.
33. Id.
34. Id.

35. Id. at 394-96, 785 P.2d at 734-36. The court fashioned these rules without the aid of amidi
curiae briefing. Such assistance should be available to -the court any time it is contemplating the
adoption of a new legal theory.
36. Id.
37. Id. at 394, 785 P.2d at 734.
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or insufficient justification for the defendant's acts." 3 8 "The tort requires
that the defendant not only intend the act, but that he also intend the
harm." 3 9 Thus, as an essential element of this analysis, a court will
examine the actor's motives: whether he acted maliciously and with theintent to injure the plaintiff, without justification, or with insufficient
justification. 40
Unlike the New York rule, a New Mexico plaintiff does not have to
show that a defendant's sole motive was to injure the plaintiff. 4 "A
sole intent to injure is, by definition, unjustifiable-a purpose other than
to injure the plaintiff is justification for the act." 42 But a mixed motive
may still give rise to a prima facie tort action. 43 "Thus, if a defendant
offers a purpose other than the motivation to harm the plaintiff as
justification for his actions, that justification must be balanced to determine if it outweighs the bad motive of the defendant in attempting
to cause injury."" "[T]he act must be committed with the intent to
injure plaintiff, or, in other words, without justification, but it '4need not
be shown that the act was solely intended to injure plaintiff.
2. The Balancing Test
It is clear that one asserting a prima facie tort action is required to
show that the actor intended to injure him.46 But, unlike the law in New
York, "when a defendant ... has intentionally acted with the certainty
that injury will necessarily result, the intent to injure has sufficiently
been proved to allow a court to resort to the Restatement's balancing
approach to determine whether the tort has been committed. ' 47 A court
is required to balance the offending activity against the proffered justification for the activity and the severity of the injury, weighing: "(1) the
injury; (2) the culpable character of the conduct; and (3) whether the
conduct is unjustifiable under the circumstances. '" 41
This balancing test is further broken down into the following four
factors: (1) the nature and seriousness of the harm to the injured party
(weighing physical, concrete harm more heavily than emotional or pro-

38.
39.
40.
41.

Id.
Id. at 397, 785 P.2d at 737.
Id. at 394, 785 P.2d at 734.
Id. at 395, 785 P.2d at 735.

42. Id.
43. Id.
44. Id.

45. Id. In the interference with contractual relations context, the New Mexico Supreme Court
stated: 'As a general rule, justification for interfering with the business relations of another exists
where the actor's motive for doing so is to benefit himself, and it does not exist where his sole
motive is to cause harm to such person."' Williams v. Ashcraft, 72 N.M. 120, 122-23, 381 P.2d
55, 57 (1963) (quoting 30 AM. JUR. Interference § 47 (1958)) (emphasis added).
46. This "intent to injure" requirement was reaffirmed by the New Mexico Supreme Court in
Fleet Mortgage Corp. v. Schuster, 112 N.M. 48, 50, 811 P.2d 81, 83 (1991). The supreme court
in that case affirmed the trial court's grant of summary judgment when the defendant showed that
"there were no facts, whatsoever, supporting the necessary prima facie tort element of intent to
injure plaintiff." Id. at 50, 811 P. 2d at 83.
47. Schmitz, 109 N.M. at 398, 785 P.2d at 738.
48. Id. at 394, 785 P.2d at 734.
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spective economic harm); (2) the nature and significance of the interests
promoted by the actor's conduct (considering established privileges and
rights); (3) the character of the means used by the actor (with conduct
offensive to society's concepts of fairness and morality favoring liability);
and (4) the actor's motive (the degree of malice is significant). 49 The trial
judge initially conducts this balancing test. Should the matter survive this
initial judicial review, "the jury then applies the standards developed by
the court to the facts it finds." 5 0
3. Prima Facie Tort May Be Pleaded in the Alternative
Although "prima facie tort should not be used to evade stringent
requirements of other established doctrines of law,"'" the Schmitz court
indicated in dictum that prima facie tort may be pleaded alternatively
with other torts.52 The court also noted, however, that "if at the close
of the evidence, plaintiff's proof is susceptible to submission under one
of the accepted categories of tort, the action should be submitted to the
jury on that cause and not under prima facie tort."" In formulating
this rule, the court relied on a New York case, Board of Education v.
Farmingdale Classroom Teachers Association, 4 and a Missouri case,
Bandag of Springfield, Inc. v. Bandag, Inc." (which, in turn, relies on
Farmingdale). But, as discussed below, since the Farmingdaleand Bandag
decisions, the New York and Missouri courts have not hesitated to dismiss
prima facie tort claims when facts
alleged in a complaint come within
5 6
the scope of a traditional tort.
4. Damages Must Be Proven, but Punative Damages are Available
With respect to damages, "[t]he rights implicated by a prima facie
tort are not prospective - real, concrete damages must be proven .... -5
The court also ruled that punitive damages are available.58

49. Id. at 394, 399, 785 P.2d at 734, 739.
50. Id. at 391, 785 P.2d at 731.
51. Id. at 398, 785 P.2d at 738.
52. Id. at 396, 785 P.2d at 736.
53. Id.
54. 38 N.Y.2d 397, 343 N.E.2d 278, 380 N.Y.S.2d 635 (1975).
55. 662 S.W.2d 546 (Mo. App. 1983).
56. This rule requiring a prima facie tort claim to proceed in tandem with claims brought under
established torts until trial may not be binding on federal courts even if it were not dictum. It is
well established that when a federal district court's jurisdiction is based on diversity of citizenship,
state law governs matters of substance while federal law dictates the disposition of procedural issues.
Walker v. Armco Steel Corp., 446 U.S. 740, 747 (1980); Hanna v. Plumer, 380 U.S. 460, 473
(1965); McNickle v. Bankers Life & Casualty Co., 888 F.2d 678, 680 (10th Cir. 1989).
Dismissal clearly is a procedural device, FED. R. Civ. P. 12(b)(6), and federal law, therefore,
should govern the method and timing of the dismissal of a prima facie tort claim. See generally
Olympic Sports Prod. v. Universal Athletic Sales, 760 F.2d 910, 914 (9th Cir. 1985), cert denied,
474 U.S. 1060 (1986); Sheldon v. Munford, Inc., 660 F. Supp. 130, 133 n.l (N.D. Ind. 1987).
Federal procedural rules will be applied in diversity cases even when they directly conflict with
competing state procedural practice. Rosales v. Honda Motor Co., 726 F.2d 259, 262 (5th Cir.
1984); W.E. O'Neil Const. Co. v. National Union Fire Ins. Co., 721 F. Supp. 984, 989 (N.D. Ill.
1989); Saraniero v. Safeway, Inc., 540 F. Supp. 749, 751 (D. Kan. 1982); Rumberg v. Weber
Aircraft Corp., 424 F. Supp. 294, 298 (C.D. Cal. 1976). Thus, a federal district court may not be
constrained by the Schmitz court's dictum from dismissing the prima facie tort claim when the
facts alleged come within the scope of an established tort.
57. Schmitz, 109 N.M. at 397, 785 P.2d at 737.
58. Id. at 391, 785 P.2d at 731.
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Application to the Facts
In the case before it, the court found that the Bank acted in a lawful
manner: "It took possession of a note as collateral on a loan, and when
Smentowski defaulted on the loan, it moved to protect its interests and
notified the payer to send its payments directly-to the Bank." 5 9 It also
found that the Mocks were injured as a result of the Bank's actions by
credit, thereby causing lost profits
being forced to borrow on their line of
6
and under-utilization of their ranch. 0
The court struggled, however, with the element that the Bank intentionally injured the Mocks. It found that the Bank "was not acting
pursuant to a valid business interest" because "it knew Smentowski had
no interest in the note and had accepted it initially not as collateral but
to satisfy the bank examiners." ' 6' Although the Bank may not have
intended to injure the Mocks, "the evidence indicates that the Bank was
concerned solely with its own economic well-being, without privilege, to
the exclusion of any harm its actions would cause to innocent parties
that would result." '62 Because the Bank "acted with the certainty that
injury will necessarily result, ' 63 the intent to injure requirement was
sufficiently established to allow the trial court to apply the Restatement's
balancing test." As the court stated, "the bank's motive, although not
actually to injure the Mocks, was with such utter disregard for the Mocks'
interest as to rise to the level of specific intent to injure. The bank's
argument that it acted solely for its own economic benefit does not
negate its culpability under the circumstances.'' 65 Or, as it stated earlier
in the opinion, "in ruthlessly and recklessly pursuing its own interests,
the bank acted with disregard for the interests of others and should have
known that its actions would inflict injury. This adequately fits within
the contours of a New Mexico prima facie tort.""6
C.

D. Negligence May Have Been an Alternative Tort Theory
One curious aspect of this case concerns the requirement that there
not be an alternative tort theory available for relief. As noted earlier,
if the evidence "is susceptible to submission under one of the accepted
categories of tort, the action should be submitted to the jury on that
cause and not under prima facie tort." 67 The trial court, however, allowed
the case to go to the jury on several theories and the jury found for

58. Id. at 391, 785 P.2d at 731.
59. Id. at 397, 785 P.2d at 737.
60. Id.
61. Id. at 398, 785 P.2d at 738.
62. Id. at 399, 785 P.2d at 739.
63. Id. at 398, 785 P.2d at 738; see RESTATEMENT (SECOND) OF TORTS § 870(b) (1977) (the actor
may be "treated as intending that consequence if he knows or believes that the consequence is
certain, or substantially certain, to result from his act").
64. Schmitz, 109 N.M. at 399, 785 P.2d at 739.
65. Id.
66. Id. at 391, 785 P.2d at 731.
67. Id. at 396, 785 P.2d at 736.
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the plaintiff on both negligence" and prima facie tort. While the supreme
69
court ruled that the Mocks did not have claims for fraud or conversion,
it never addressed the fact that the jury had based its award on negligence
as well as prima facie tort. Having determined that the negligence tort
theory was available, the trial court should not have given the prima
facie tort claim to the jury because a well-established tort theory was
available.
III.

HISTORICAL FOUNDATION OF PRIMA FACIE TORT

A.

English Roots
Approximately 100 years ago, Lord Bowen wrote his now famous
dictum in Mogul Steamship Co. v. McGregor, Gow & Co.,v0 that has
become the classic statement of the prima facie tort doctrine: "Now,
intentionally to do that which is calculated in the ordinary course of
events to damage, and which does, in fact, damage another in that other
person's property or trade, is actionable if done without just cause or
excuse." This dicta may have been based on Sir Frederick Pollock's
attempt at creating a general theory of tort liability. 7' He states in his
treatise that "[t]here is no express authority that I know of for stating
as a general proposition of English law that it is wrong to do wilful
harm to one's neighbor without lawful justification or excuse," but then
goes on to postulate that such a general theory of liability should be
the law or is the "modern way." 72
The contrary view was held by Sir John Salmond. With respect to
Pollock's assertion that English law could be stated in general theories
of liability, he responded:

68. The trial court ruled prior to submitting the case to the jury that the Bank was a holder
of the note and that negligence could not be asserted against the Bank as a holder in due course.
3 Trial Transcript at 690-95. Nevertheless, it ruled that the negligence claim could be submitted
independently, id., and the jury ultimately found the Bank 100% negligent. 3 Appellate Record at
948.
69. Schmitz, 109 N.M. at 398-99, 785 P.2d at 738-39.
70. 23 Q.B.D. 598, 613 (1889), aff'd, A.C. 25 (1892). See also dictum in Skinner & Co. v.
Shew & Co., 1 Ch. 413, 422 (1892) (Bowen, L.J.) ("at common law there was a cause of action
whenever one person did damage to another willfully and intentionally and without just cause or
excuse").
71. Pollock's theory is expressed in his LAW OF TORTS (1st ed. 1887). Pollock was attempting
to move away from the legacy of the fourteenth century where remedies were dependent upon writs.
An action could not be maintained in the common law courts without a king's writ, and such writs
were very limited. Although the writ system was abolished in the nineteenth century, a system of
specific and well-defined tort categories developed from the "action of trespass" (providing a remedy
for all forcible and direct injuries) and "trespass on the case" (or "action on the case," which
provided a remedy for all injuries that were neither forcible nor direct, but merely consequential).
Because of its consequential nature, prima facie tort has developed from trespass on the case. Knapp
Engraving Co. v. Keystone Photo Engraving Corp., 1 A.D.2d 170, 148 N.Y.S.2d 635 (1956); Note,
Abstaining from Willful Injury - The Prima Facie Tort Doctrine, 10 SYRAcusE L. REV. 53 (1958).
Pollock's attempt at a general theory was never accepted by the English courts and "every plaintiff
must bring his case under one of the recognized heads of tort." R. HEUSTON, SALMOND ON THE
LAW OF TORTS 19 (14th ed. 1965). See also Forkosch, An Analysis of the "Prima Facie Tort"
Cause of Action, 42 CORNELL L. Q. 465, 466-67 (1957).
72. F. POLLACK, LAW OF TORTS 21 (lst ed. 1887).
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Does the law of torts consist of a fundamental general principle that
it is wrongful to cause harm to other persons in the absence of some
specific ground of justification or excuse, or does it consist of a
number of specific rules prohibiting certain kinds of harmful activity,
and leaving all their residue outside the sphere of legal responsibility?
It is submitted that the second of these alternatives is that which has
been accepted by our law. Just as the criminal law consists of a body
of rules establishing specific offenses, so the law of torts consists of
a body of rules establishing specific injuries. Neither in the one case
nor in the other are there any general principles of liability. Whether
I am prosecuted for an alleged offense, or sued for an alleged tort,
it is for my adversary to prove that the case falls within some specific
and established rule of liability, and not for me to defend myself by
some specific and established rule of justiproving that it is within
73
fication or excuse.
He also rejected Pollock's general proposition that motive was a factor
to be considered in determining tort liability. He observed that
malice in the sense of improper motive is entirely irrelevant in the
law of torts. The law in general asks merely what the defendant has
done, not why he did it. A good motive is no justification for an
act otherwise illegal, and a bad motive does not make wrongful an
act otherwise legal. The rule is based partly on the danger of allowing
such a tribunal as a jury to determine the liability of a defendant
by reference to their opinions and prejudices as to the propriety of
on the difficulty of ascertaining what these
his motives, and partly
74
motives really were.
In later editions of Pollock's Law of Torts, the editors took issue with
Pollock's original assertions. For example, Oxford professor P. A. Landon, editor of the fifteenth edition, notes that the House of Lords has
definitely rejected Pollock's general theory of tort liability:
There can be no doubt, when the matter is reviewed in true prospective
that the dicta of Bowen L.J., in Skinner v. Shew and in the Mogul
case, along with the opinions expressed in the Court of Appeals in
Bowen v. Hall and in Temperton v. Russell, have been held by the
to be inconsistent with the basic principles of the
House of Lords
7
common law. 1
Later, Landon states, "[in short, despite Pollock's advocacy, a plaintiff
does not substantiate a cause of action by proving unjustifiable harm:
'7 6
He must prove a tort, not a mere academic theorem.
Despite Lord Bowen's dicta in Mogul Steamship Co. and Skinner &
Co., and Pollock's suggestion of what the law should be, a review of
English precedent reveals there is no basis in the English common law

73.
74.
75.
76.

J. SALMOND, LAW OF TORTS 9 (6th ed. 1924).

Id. at 18-19.
F. POLLACK,
Id. at 45.

LAW OF TORTS

43 (P.A. Landon rev. ed. 1951).
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for prima facie tort. The leading case that is directly contrary to the
prima facie tort principle is Mayor of Bradford v. Pickles. 7 The defendant
in that case, in an attempt to coerce the plaintiffs to buy his land at
his price, diverted underground water on his land to keep it from flowing
into plaintiffs' reservoir. Plaintiffs argued that the defendant should be
liable for their injury because his actions were maliciously motivated.
The House of Lords rejected this theory, Lord Watson stating: "No use
of property which would be legal if due to a proper motive can become
illegal because it is prompted by a motive which is improper or even
malicious." ' 78 Similarly, Lord MacNaughton stated that "[it is the act,
not the motive for the act, that must be regarded. If the act, apart from
motive gives rise merely to damage without legal injury, the motive,
' 79
however reprehensible it may be, will not supply that element.
The House of Lords reiterated these principles in Allen v. Flood,80
which involved a suit by non-union workers who had been discharged
at the urging of a union official. In rejecting the dictum in Mogul
Steamship Co., Lord Watson says, "But the existence of bad motive,
in the case of an act which is not itself illegal, will not convert that act
into a civil wrong for which reparation is due."'" He went on to state
that "no act in itself lawful requires an excuse," and that "when the
act done is, apart from the feelings which prompted it, legal, the civil
law ought to take no cognizance of its motive. ' 82 Lord Herschell similarly
stated that "[i]t is certainly a general rule of our law that an act prima
facie lawful is not unlawful and actionable on account of the motive
which dictated it. "83
More recently, Lord Denning in Abbott v. Sullivan noted that the
dictum in Mogul Steamship Co. that "it is an actionable wrong for any
man intentionally to injure another without just cause or excuse" simply
had never been accepted by the House of Lords. 84 Thus, despite the
dictum in Mogul Steamship Co., the principle underlying prima facie
tort has never been a part of the English common law.85

77. App. Cas. 587 (1895).
78. Id. at 598.
79. Id. at 601.
80. App. Cas. 1 (1898).
81. Id. at 92.
82. Id. at 94;
83. Id. at 123-24. But see Keeble v. Hickeringill, 103 Eng. Rep. 1127 (1809), where the court
ruled that an action would lie against defendant's neighbor who would fire his guns to frighten
ducks from his neighbor's pond. Thus, action in the form of nuisance may provide an exception.
84. 1 K.B. 189, 200 (1952).
85. See also R. HEUSTON, supra note 71, at 26 ("The law in general asks merely what the
defendant has done, not why he did it. A good motive is no justification for an act otherwise
illegal, and a bad motive does not make wrongful an act otherwise legal. The rule is based partly
on the danger of allowing such a tribunal as a jury to determine the liability of a defendant by
reference to their own opinions and prejudices as to the propriety of his motives, and partly on
the difficulty of ascertaining what those motives really were."); Forkosch, An Analysis of the
"Prima Facie Tort" Cause of Action, 42 CORNELL L. Q. 465, 473 (1957); Halpern, Intentional
Torts and the Restatement, 7 BusrALo L. REV. 7, 9 (1958).
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Acceptance in the United States
Despite this shaky foundation, Justice Oliver Wendell Holmes was the
primary advocate of the prima facie tort theory in this country. Pollock
and Justice Holmes were close friends and famous correspondents, and
it is possible that Justice Holmes' ideas concerning prima facie tort were
influenced by Pollock's theories of tort law. 8 6 It is clear that he was
aware of Lord Bowen's dictum in Mogul Steamship Co., referencing it
in his article Privilege, Malice and Intent.8 7 In that article he postulates
that a malevolent act may make one "liable when without it he would
not have been." ' 8 Citing Mogul Steamship Co. and an early Massachusetts
case, Walker v. Cronin,s9 Holmes states the general principle that will
be developed into prima facie tort: "The intentional infliction of temporal
damage, or the doing of an act manifestly likely to inflict such damage
and inflicting it, is actionable if done without just cause. When the
defendant escapes, the court is of the opinion that he has acted with
just cause." 9 Holmes also summed up his theory as follows: "When a
responsible defendant seeks to escape from liability for an act which he
had notice was likely to cause temporal damage to another, and which
has caused such damage in fact, he must show a justification. The most
important justification is a claim of privilege."'"
After a series of dissents in which he articulated his prima facie tort
theory, 92 Justice Holmes, as a Massachusetts Supreme Court Justice, was
finally able to employ his theory in Moran v. Dunphy.93 In that case,
he recognized a cause of action when one person persuades an employer
to discharge his employee for malicious reasons and without justifiable
cause. He ruled that "while intentional interference of the kind supposed
may be privileged if for certain purposes, yet, if due only to malevolence,
it must be answered for." 94
Then, as United States Supreme Court Justice, Holmes elaborated on
his theory in two cases: Aikens v. Wisconsin95 and American Bank &
Trust Co. v. Federal Reserve Bank.96 Aikens involved the constitutionality
of a Wisconsin criminal statute that prohibited intentional joint action
for the purpose of willfully or maliciously injuring another in his reputation, trade, business, or profession by any means. When one newspaper
indicated that it was going to increase its price for ads by twenty-five
percent, several other newspapers combined to reduce their prices if a
B.

86. HOLMEs-POLLOCK LETrERS (Howe ed. 1941).
87. 8 HARv. L. REV. 1, 3 n.1, 7 n.l, 8 (1894).

88. Id. at 2.
89. 107 Mass. 555 (1871).
90. Holmes, supra note 87, at 3.
91. Id.at 9.
, 57 N.E. 1011, 1015-16, (1900) (Holmes, J., dissenting);
92. Plant v. Woods, 176 Mass. 492, -, 44 N.E. 1077, 1081-82 (1896) (Holmes, J., dissenting).
Vegelahn v. Guntner, 167 Mass. 92,
93. 177 Mass. 485, 59 N.E. 125 (1901).
94. Id. at 486, 59 N.E. at 126.

95. 195 U.S. 194 (1904).
96. 256 U.S. 350 (1921).
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prospective patron would agree not to use the other paper. The court
affirmed the convictions against a fourteenth amendment challenge because
the statute required unmixed malicious motives. While acknowledging
that the "prevailing opinion in England makes motives immaterial,"91
Justice Holmes nevertheless cites Mogul Steamship Co. for the proposition
that
...such a combination followed by damage would be actionable
even at common law. It has been considered that, prima facie, intentional infliction of temporal damage is a cause of action, which,
as a matter of substantive law, whatever may be the form of pleading,
requires a justification if the defendant is to escape. 9
This statement is often cited as the origin of prima facie tort theory in
the United States.
Justice Holmes applied the same principles in American Bank & Trust
Co. v. Federal Reserve Bank." The plaintiff in that case was a Georgia
county bank too small to join the Federal Reserve System. The Federal
Bank attempted to coerce the plaintiff into maintaining large cash reserves
by holding checks and then demanding payment. In ruling that the Federal
Bank could not hold checks, Justice Holmes stated: "If without a word
of falsehood but acting from what we have called disinterested malevolence
a man by persuasion should organize and carry into effect a run upon
a bank and ruin it, we cannot doubt that an action would lie."'10
C. Early American Precursors to Prima Facie Tort
In addition to Justice Holmes' writings, there are several early American
cases that hint at the prima facie tort doctrine. One that Justice Holmes
was aware of is Walker v. Cronin, 01 wherein the Massachusetts Supreme
Court ruled that a cause of action existed when one shoemaker caused
employees of other shoemakers to leave their employers for malicious
motives and without justification. The court ruled that "the [i]ntentional
causing of such a loss to another, without justifiable cause, and with a
malicious purpose to inflict it, is itself a wrong."'10 The court went on
to qualify that principle as follows:
He has no right to be protected against competition; but he has a
right to be free from malicious and wanton interference, disturbance
or annoyance. If disturbance or loss come as a result of competition,
or the exercise of like rights by others, it is damnum absque injuria,
unless some superior right of contract or otherwise is interfered with.
But if it come from the merely wanton or malicious acts of others,

97. 195 U.S. at 204. He stated that "[ilt
is no sufficient answer to this line of thought that
motives are not actionable and that the standards of the law are external." id.
98. Id.

99.
100.
101.
102.

256 U.S. 350 (1921).
Id.at 358.
107 Mass. 555 (1871).
Id.at 562.
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without the justification of competition or the service of any interest
or lawful purpose, it then stands upon a different footing, and falls
within the principle of the authorities first referred to."'3
Another early notable case is Tuttle v. Buck, °4 which involved, at least
on the surface, competition. A complaint was brought by a barber against
a banker who set up a barber shop next door simply to put the barber
out of business. Citing Pollock, the court ruled that
when a man starts an opposition place of business, not for the sake
of profit to himself, but regardless of loss to himself, and for the
sole purpose of driving his competitor out of business, and with the
intention of himself retiring upon the accomplishment of his malevolent
purpose, he is guilty of a wanton wrong and an actionable tort. 05
The Common Law Rule Is That a Bad Motive Will Not Make a
Lawful Act Unlawful
Despite these few aberrations, the general American rule, like the English
common law, is that motives are immaterial if one has a lawful right
to act. The principle was stated nicely in Jenkins v. Fowler:
Malicious motives make a bad act worse; but they cannot make that
D.

wrong which, in its own essence, is lawful .... In short, any trans-

action which would be lawful and proper if the parties were friends,
cannot be made the foundation of an action merely because they
happened to be enemies. As long as a man keeps himself within the
law by doing no act which violates it, we must leave his motives to
Him who searches the heart.106
New Mexico has adopted the common law of England and the United
States except as altered by New Mexico statute, constitution, and caselaw. 107
Consistent with the common law, the New Mexico Court of Appeals
in Gabaldon v. Sanchez'°8 recognized the established rule that "[t]he
courts will not inquire into the motive actuating a person in the enforcement of a legal right."' 9 Gabaldon involved allegations that a
property owner intentionally removed vegetation from his property so as
to cause sand and dirt to blow onto his neighbor's property to injure
him. The court first determined that the defendant "had the legal right
to remove the brush and vegetation from his land." 1 ° Because the

103. Id. at 564.
104. 107 Minn. 145, 119 N.W. 946 (1909).
105. Id. at 151, 119 N.W. at 948.
106. 24 Pa. 308, 310 (1855) (emphasis in original) ("When a creditor who has a just debt brings
a suit or issues execution, though he does it out of pure enmity to the debtor, he is safe."); see
also In re Yarnall's Estate, 376 Pa. 582, 103 A.2d 753, 759 (1954).
107. Scott v. Rizzo, 96 N.M. 682, 686, 634 P.2d 1234, 1238 (1981); Boddy v. Boddy, 77 N.M.
149, 152, 420 P.2d 301, 303 (1966); N.M. STAT. ANN. § 38-1-3 (Repl. Pamp. 1987).
108. 92 N.M. 224, 585 P.2d 1105 (Ct. App. 1978).
109. Id. at 228, 585 P.2d at 1109.
110. Id.
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defendant was legally entitled to remove vegetation from his land, the
court ruled that such conduct was not actionable, regardless of motive."'
In Boyson v. Thorn, ' 2 the California Supreme Court took issue with
the holding in Walker v. Cronin, stating that "the decision is clearly
wrong.""' 3 The court observed that although the defendant caused the
plaintiff to be evicted from a hotel for purely malicious motives, the
defendant had a legal right to do what he did. The court reiterated the
general rule that "malicious motives make a bad act worse, but they
cannot make that a wrong which in its own essence is lawful."," 4 The
court went on to elaborate on this doctrine:
It is a truism of the law that an act which does not amount to a
legal injury cannot be actionable because it is done with a bad intent;
that what one has a right to do another cannot complain of. It is
conceded that one may lawfully persuade or procure another to break
his contract with a third person, 'if it be done from good motives.'
We think the qualification has no place in the proposition. If it is
right, and the means used to procure the breach are right, the motive
cannot make it a wrong anymore than a good motive would justify
fraud, deceit, slander, or violence to effect the same purpose." 5
The court also noted that "an act not unlawful, done in a manner not
wicked and malicious motives, in causing injury,
unlawful, though from
6
actionable."''
is not
The California Supreme Court in J.F. Parkinson Co. v. Building Trades
Council"7 also recognized, "upon an extensive review of the authorities,
American and English, that 'an act which does not amount to a legal
injury cannot be actionable because it is done with a bad motive." ' "'
This case involved a union boycott, and the court ruled that "[tihe
general objectives of the union and the council being lawful, if they used
no unlawful means for their attainment, the motive which inspired their
action in this case are irrelevant ....",,9
the courts of Arizona, 20
In addition to Pennsylvania and California,
23 New Jersey, 24 Oklahoma, 25
Kentucky,'21Michigan, 22 North Carolina,

Ill. Id.
112. 98 Cal. 578, 33 P. 492 (1893).
113. Id. at 580, 33 P. at 494.
114. Id. (quoting COOLEY ON TORTS 832 (2d ed. 1888)).
115. Id. at 579, 33 P. at 493-94.
116. Id. at 579, 33 P. at 494.
117. 154 Cal. 581, 98 P. 1027 (1908).
118. Id. at 586, 98 P. at 1032.
119. Id. at 588, 98 P. at 1034; see also Vargas v. Giacosa, 121 Cal. App. 2d 521, 525, 263 P.2d
840, 843 (1953), overruled on other grounds, Hardy v. Vial, 311 P.2d 494 (Cal. 1957) (ina tenantmotive which may inspire the doing of an act
landlord dispute, the court stated that "[aln 'evil
make the act unlawful').
not unlawful willnot itself
120. Hadley v. Southwest Properties, Inc., 116 Ariz. 503, 506, 570 P.2d 190, 193 (1977) ("a
malicious motive does not render unlawful acts which in themselves are lawful").
121. Ingraham v. Blevins, 236 Ky. 505, 33 S.W.2d 357 (1930) ("A cause of action isnot created
against a person by the doing of a lawful act for a lawful purpose in a proper manner. The exercise
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Vermont, 129 and Wisconsin' 3 °

by one man of a legal right cannot be a legal wrong to another. A bad motive in a case like this
does not change the rule." (citations omitted)).
122. Krause v. Hartford Accident & Indem. Co., 331 Mich. 19, 22, 49 N.W.2d 41, 44 (1951)
("Bad motive, by itself, is no tort. Malicious motives make a bad act worse, but they cannot make
that a wrong which in its own essence is lawful. 'An act which does not amount to a legal injury
cannot be actionable because it is done with bad intent."' (quoting 3 COOLEY ON TORTS § 534 at
545 (4th ed.))). A New York federal district court, in Bay City-Abrahams Bros. v. Estee Lauder,
Inc., 375 F. Supp. 1206, 1211 (S.D.N.Y. 1974), relied on Krause to determine that Michigan does
not recognize prima facie tort.
123. Fowler v. Williamson, 39 N.C. App. 715, 718, 251 S.E.2d 889, 892 (1979) ("The exercise
by legal right cannot constitute a tort even if there is a wrongful intent."); Bruton v. Smith, 255
N.C. 584, 585, 36 S.E.2d 9, 10 (1945) ("If this was unlawful and wrongful, then the plaintiff made
out a cause of action; but if it was not unlawful nor wrongful, however malicious it may have
been the plaintiff failed to make out a cause of action."); May v. Tide Water Power Co., 216
N.C. 439, 441, 5 S.E.2d 308, 310 (1939) ("A malicious motive, disconnected with the infringement
of a legal right ... cannot be the subject of a civil action." (quoting Elmore v. Atlantic Coast
Line R. Co., 191 N.C. 182, 186, 131 S.E. 633, 637 (1926)); Tobacco Growers' Co-op Ass'n v. L.
Harvey & Son Co., 189 N.C. 494, 496, 127 S.E. 545, 547 (1925) ("If the several acts set out were
not illegal or fraudulent in themselves, they were not made so merely because prompted by an
alleged evil motive which the defendants deny ....
[T]he exercise of a right which does not infringe
the legal right of another is not actionable even when prompted by malice, and that the motive is
immaterial if the act is otherwise lawful."); White v. Kincaid, 149 N.C. 415, 417, 63 S.E. 109,
111 (1908) ("It is a principle well established that, when a person, corporate or individual, is doing
a lawful thing in a lawful way, his conduct is not actionable, though it may result in damage to
another; for, though the damage caused is undoubted, no legal right of another is invaded, and
hence it is said to be damnum absque injuria. In such cases the motive prompting the act, however
reprehensible or malicious, is not as a rule relevant to the inquiry .... ") (citations omitted).
124. Barber v. Hohl, 40 N.J. Super. 526, 530, 123 A.2d 785, 789 (1956) ("The theory of the
general rule is that the mere doing of an act with malicious motive or wrongful animus is not of
itself an actionable wrong ....
).
125. Hibbard v. Holliday, 58 Okla. 244, 245, 158 P. 1158, 1159 (1916) (while acknowledging
that "a lawful act cannot be actionable, though it proceeded from a malicious motive," the court
ruled that a landowner may not use his land for the sole purpose of injuring his neighbor).
126. McMaster v. Ford Motor Co., 122 S.C. 244, 246, 115 S.E. 244, 246 (1921) ("While there
is some difference of opinion, the weight of authority is in favor of the general proposition that
an act done in the exercise of a legal right cannot be treated as wrongful and actionable merely
because a malicious motive prompted the exercise of the right.").
127. Teas v. Republic Nat'l Bank, 460 S.W.2d 233, 242 (Tex. Civ. App. 1970) ("If an act be
lawful, . .. an improper motive does not render it unlawful." (quoting Bohn Manuf. Co. v. Hollis,
54 Minn. 223, 225, 55 N.W. 1119, 1121 (1923)).; Dealey v. Dallas County Junior College Dist.,
434 S.W.2d 724, 726 (Tex. Civ. App. 1968) ([Ilf a person has a legal right to do something, he
can proceed to do so without fear of legal consequences, even though he may have acted through
bad motives."); Kingsbery v. Phillips Petroleum Co., 315 S.W.2d 561, 576 (Tex. Civ. App. 1958)
("If an act be lawful, an improper motive does not render it unlawful." (quoting Bohn Manuf.
Co. v. Hollis, 54 Minn. 223, 225, 55 N.W. 1119, 1121 (1923)); Ditmore v. Nicholson, 188 S.W.2d
414, 417 (Tex. Civ. App. 1945) ("When one does that which he has a lawful right to do, the
courts of the land will not inquire into the motive for his acts."); Amuny v. Seaboard Bank &
Trust Co., 23 S.W.2d 287, 287-88 (Tex. Ct. App. 1930) ("It is elementary that an act which is
lawful within itself does not become actionable merely because it precedes from an evil motive.");
Meurer v. Hooper, 271 S.W. 172, 177 (Tex. Civ. App. 1925) ("As a general rule, an act lawful
in itself does not become unlawful when done with a wrongful motive towards another.").
128. Porter v. Mack, 50 W. Va. 581, 582, 40 S.E. 459, 460 (1901) ("There can be no conspiracy
to do that which is lawful, although it be done maliciously and operate to injure another in person
or property.").
129. Raycraft v. Tayntor, 68 Vt. 219, 35 A. 53 (1896) ("When one exercises a legal right only,
the motive which actuates him is immaterial.").
130. Graham v. Rakoski, 194 Wis. 100,
-, 216 N.W. 140, 141 (1927) ("IM]alicious intent to
injure cannot transpose a lawful act into a tort or nuisance .... ").
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have ruled that if one does a lawful act, motives are irrelevant. Thus,
not only is prima facie tort based on faulty premises, but it also is
inconsistent with well-established English and American law.
IV.

PRIMA FACIE TORT LAW OF OTHER JURISDICTIONS",
Other Jurisdictions Adopting Prima Facie Tort

A.
1.

Delaware

In addition to New York and Missouri, and now New Mexico, Delaware

has expressly recognized prima facie tort. In Kaye v. Pantone, Inc. ,132

the Delaware court recognized prima facie tort in a suit involving stock
appraisal, but found that the defendant's actions were justified. The court

in Nix v. Sawyer 33 also noted that Delaware recognizes prima facie tort,
but again found the defendant's actions justified in a lawsuit involving
abuse of process.
2. Massachusetts and Minnesota
A few other states, in rare cases, have stated the general principle

without denominating it as prima facie tort. The court in Schmitz cites
Justice Holmes' decision in Moran v. Dunphy3 4 and an early Minnesota

131. For an overview, see Brown, The Rise and Threatened Demise of the Prima Facie Tort
Principle, 54 Nw. U.L. REV. 563 (1959); Forkosch, An Analysis of the "Prima Facie Tort" Cause
of Action, 42 CORNELL L. Q. 465 (1957); Comment, Prima Facie Tort, 11 CumB. L. REV. 113
(1980); Hale, Prima Facie Torts, Combination and Non-Feasance, 46 COLuM. L. REV. 196 (1946);
Note, The Prima Facie Tort Doctrine, 52 COLUM. L. REV. 503 (1952) [hereinafter Note, Prima
Facie Tort]; Note, The Prima Facie Tort Doctrine in New York - Another Writ?, 42 ST. JOHN'S
L. REv. 530 (1968); Note, Abstaining from Willful Injury - The Prima Facie Tort Doctrine, 10
SYRAcusE L. REV. 53 (1958); 74 AM. JUR. 2D Torts § 38 (1974); Annotation, Prima Facie Tort,
16 A.L.R. 3d 1191 (1967); Annotation, Liability of One Who Induces or Causes Third Person Not
to Enter Into or Continue a Business Relation with Another, 9 A.L.R.2d 228 (1950).
132. 395 A.2d 369 (Del. Ch. 1978).
133. 466 A.2d 407 (Del. Super. Ct. 1983).
134. 177 Mass. 485, 59 N.E. 125 (1901); see also Saveall v. Demers, 322 Mass. 70, 76 N.E.2d
12 (1947). The plaintiff in Saveall was an owner of a barber shop who was not part of a union.
Because he charged less than the union members, he was picketed by the union. The court held
that the union's activities were improper.
The law has long been settled in this commonwealth that intentional harm to the
business of another like the harm caused by the defendants' acting in combination,
to the business of the plaintiff is a tort unless justified as in the exercise of an
equal and competing right, and that, in order to justify their conduct, the competing
interests of the defendants must be direct and immediate and not indirect, remote
or consequential.
Id. at 71, 76 N.E.2d at 13. Because the purpose of the picket was to force the plaintiff to raise
his prices and thereby make it easier for the defendants to maintain their prices, the court determined
that "[t]he benefits of success to them would be secondary and not direct." Id. at 72, 76 N.E.
2d at 14.
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case, Tuttle v. Buck,'35 both of which were previously discussed, as cases
representing 3the
adoption of the prima facie tort principle in those
6
jurisdictions.
3. Oklahoma
37
The New Mexico court also cites Magnum Electric Co. v. Border
as a case supporting the adoption of the principle in Oklahoma.' 38 That
case, however, involved a criminal conspiracy to entice a physician to
commit an illegal abortion for the purpose of injuring the physician's
business and reputation and is distinguishable from prima facie tort
because the actions giving rise to it were unlawful.'3 9 The court determined
that such acts were a "malicious wrong.' ' 40 "Malice" was defined as
"the intentional doing of a wrongful. act without justification and an
excuse.' 141 The court also defined "malicious wrong" in two ways: (1)
"The intentional doing of that which is calculated in the ordinary course
of events to damage, and which does, in fact, damage another, or that
other person's property or trade is actionable, if done without just cause
or excuse;" and (2) "Any act which in the ordinary course will infringe
upon the rights of another to his damage is wrongful, except if it be
done in the exercise of an equal or superior right."' 42 The 'court found
that "the end sought to be accomplished was wrongful, not only because
as an incident thereby it involved the commission of a crime, but was
unlawful because the purpose was to injure plaintiff and his business by
false and fraudulent representations and insinuations and without just
43
cause or excuse."
More recently, however, the Tenth Circuit Court of Appeals in Merrick
v. Northern NaturalGas Company' 44 determined that Oklahoma recognizes
the prima facie tort doctrine. The prima facie tort theory was used in
this action by a female supervisor as a counterclaim against a former

135. 107 Minn. 145, 119 N.W. 946 (1909); see also Silliman v. Dobner, 165 Minn. 87, 205 N.W.
696 (1925). Sillman involved a promissory note given to the defendant to construct a plant. Without
constructing the plant, defendant transferred the note to a third party who collected on the note.
The court found the defendant liable,
predicated upon the theory that he fraudulently acquired and transferred the notes,
with knowledge of the breach of faith, for the purpose of imposing upon the
plaintiffs the liability, incident to a bona fide holder in due course, to which they
would have no defense .... Such conduct would amount to a wrong and being
followed by damages would constitute a cause of action in tort.
Id. at 89, 205 N.W.2d at 698.
136. Schmitz, 109 N.M. at 394, 785 P.2d at 734.
137. 101 Okla. 64, 222 P. 1002 (1923).
138. Schmitz, 109 N.M. at 394, 785 P.2d at 734.
139. Its relevance on this point is further confused because of the existence of a conspiracy,
which traditionally has been afforded unique treatment. See, e.g., Justice Holmes' dissent in Vegelahn
v. Guntner, 44 N.E. 1077, 1080 (Mass. 1896) (Holmes, J., dissenting); Holmes, Privilege, Malice,
and Intent, 8 HARv. L. REV. 1, 7-9 (1894).
140. Magnum Elec. Co., 101 Okla. at 67, 222 P. at 1005.
141. Id.
142. Id.
143. Id.
144. 911 F.2d 426 (10th Cir. 1990).
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employee who had brought an age discrimination claim against her and
her employer. The supervisor claimed that the former employee harassed
and mistreated her because she was a woman and because she did not
conform her conduct to the employee's religious beliefs. The district court
dismissed the claim, concluding that Oklahoma had not recognized a
cause of action for private discrimination between co-workers. The Tenth
Circuit affirmed, but noted that "[tihis broad theory of tort liability has
' 45 The
been adopted in only a handful of states, including Oklahoma."'
court ruled that although Oklahoma had adopted prima facie tort, the
scope of the tort was limited to malicious infliction of injury to business
or property interests.'"
4. California
The Schmitz court also cites Diaz v. Kay-Dix Ranch' 47 to support
California's adoption of the prima facie tort theory.'" The court in Diaz
relies on the holding in Willis v. Santa Ana Community Hospital As50
sociation, 49 which was subsequently overruled in Cianci v. SuperiorCourt.
Willis was a case brought by a physician against a hospital alleging a
conspiracy to deny him hospital privileges. In ruling that the complaint
stated a cause of action, the court stated that "[t]here is an established
principle at common law that an action will lie where the right to pursue
a lawful business, calling, trade, or occupation is intentionally interfered
with either by unlawful means or by means otherwise lawful when there
is a lack of sufficient justification.""'. Thus, in Diaz, the California
Court of Appeals determined that the supreme court's ruling in Willis
was comparable to the prima facie tort doctrine, but refused to employ
it in that class action lawsuit brought by migratory farm workers against
farmers who regularly employed Mexican nationals. Subsequently, the
California courts have refused to apply the theory in a suit brought by
a local governmental entity injured by a strike, 5 2 and in a suit brought
by a county for costs incurred in its exercise of police powers during a
blockade of3 the Diablo Nuclear Power Plant by an environmental organization.1

145. Id. at 433 (citing Cressman, The Prima Facie Tort Doctrine in Oklahoma: Common Law
Protection of Business from Unjustified Interference, 56 OKLA. B.J. 1759, 1759 (1985)).
146. Id.
147. 9 Cal. App. 3d 588, 88 Cal. Rptr. 443 (1970).
148. Schmitz, 109 N.M. at 394, 785 P.2d at 734.
149. 58 Cal. 2d 806, 376 P.2d 568, 26 Cal. Rptr. 640 (1962).
150. 40 Cal. 3d 903, 710 P.2d 375, 221 Cal. Rptr. 575 (1985).
151. Willis, 58 Cal. 2d at 808, 710 P.2d at 377, 26 Cal. Rptr. at 642.
152. See City & County of San Francisco v. Local 38, 42 Cal. 3d 810, 813, 726 P.2d 538, 541,
230 Cal. Rptr. 856, 861 (1986) (absent statute or breach of contract, no right to sue for damages).
153. See County of San Luis Obispo v. Abalone Alliance, 178 Cal. App. 3d 848, 855, 223 Cal.
Rptr. 846, 853 (1986) (no general prima facie tort for damage resulting from costs associated with
acts of civil disobedience). In Abalone Alliance, the plaintiff argued unsuccessfully that CAL. Cv.
CODE § 3523 (West 1970), which simply states "for every wrong there is a remedy," provides the
same cause of action as prima facie tort. Many state constitutions, not including New Mexico's,
have similar provisions. See, e.g., ALA. CONsT. art. I, § 13; CONN. CoNsT. art. 1, § 10; ILL. CONST.
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5. New Jersey
New Jersey also appears to have adopted the prima facie tort principle.
In Trautwein v. Harbourt,5 4 an action was brought by an individual
excluded from a fraternal organization. The court stated: "We have no
difficulty with the theoretical concept, expressed in various ways by
modern jurisprudence, that intentional, willful or malicious harms of any
kind are actionable unless justified."' 5 5 In Louis Kamm, Inc. v. Flink,5 6
an interference with contractual relations case, the court stated:
While a trader may lawfully engage in the sharpest competition with
those in a like business, by offering extraordinary inducements, or
by representing his own goods to be better and cheaper than those
of his competitors, yet when he oversteps that line and commits an
act with a malicious intent of inflicting injury upon his rival's business,
his conduct is illegal and if damage ensues from it the injured party
is entitled to redress. And it does not matter whether the wrongdoer
affects his object by persuasion or by false representation. The courts
look through the instrumentality or means employed to the wrong
perpetrated with the malicious intent, and provides the remedy to
redress that wrong.) 7
The court defined malice as "the intentional doing of a wrongful act
without justification or excuse."' 5 8 It also stated that "malice may be
inferred from the absence of just cause or excuse,"' 5 9 and defined jus6
tification as "just, lawful excuse; it excludes malice."' 0
6. Georgia and Virginia
A South Carolina federal court in Tully v. Pate6' determined that
Georgia would accept prima facie tort in a case involving the interference
with a father's burial arrangements for his two children. 162 Additionally,

art. I, § 12; KAN. BILL OF RIGHTS, § 18; Ky. BIt oF RIGHTS, § 14; MO. CONST. art. 1, § 14; NEB.
CONST. art. I, § 13; OR. CoNST. art. I, § 10; R.I. CONST. art. I, § 5; TENN. CONST. art. I, § 17.
These constitutional provisions generally have not been interpreted to create a new remedy where
none existed before. 16A AM. JUR. 2D Constitutional Law § 615 (1979); Annotation, Prima Facie
Tort, 16 A.L.R. 3d 1191, 1196 n.10 (1967).
154. 40 N.J. Super. 247, 123 A.2d 30 (Super. Ct.), cert. denied, 22 N.J. 220, 125 A.2d 233
(1956).
155. 40 N.J. Super. at 257, 123 A.2d at 40.
156. 113 N.J.L. 582, 175 A. 62 (1934).
157. Id. at 586, 175 A. at 66.
158. Id.
159. Id. at 587, 175 A. at 67.
160. Id. See also Strollo v. Jersey Central Power & Light Co., 20 N.J. Misc. 217, 26 A.2d 559
(1942). That case involved a plaintiff who had been terminated because of defendant's slanderous
statements to plaintiff's employer. Although the statute of limitations had run for slander, the court
ruled that he could maintain the cause of action. "The act of an individual, who maliciously and
without justifiable cause induces an employer to end the employment of an employee, is an actionable
tort regardless of whether the inducement be by false slander or by successful persuasion." Id. at
220, 26 A.2d at 560. Because the slander was merely the means used to have the plaintiff terminated,
the plaintiff had a separate cause of action for malicious interference with his employment.
161. 372 F. Supp. 1064 (D.S.C. 1973).
162. Id. at 1071.
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a Virginia federal court in Meadow Ltd. Partnershipv. Heritage Savings
& Loan, 163 while acknowledging that Virginia had not expressly recognized
prima facie tort, assumed arguendo that Virginia would recognize it, but
determined that there were no improper motives in a bank's foreclosure
and resale of property. 1'
Jurisdictions Rejecting Prima Facie Tort
Quite a few jurisdictions have expressly rejected prima facie tort. The
doctrine has not been accepted in Texas, Michigan, Ohio, Minnesota
(despite Tuttle v. Buck), Alaska, Maryland, Illinois, Pennsylvania, Arizona
or Oregon.
B.

1. Texas
16
In Aranda v. Insurance Company of North America, the Texas court
ruled that an employee may not bring a prima facie tort action against
a worker's compensation carrier for failing to negotiate a claim for
benefits and that his remedies were limited to those contained in the
Worker's Compensation Act.'" Without deciding whether Texas recognizes
prima facie tort, the Texas Supreme Court reversed the court of appeals,
holding that a claimant could recover outside the Worker's Compensation
Act when the carrier's intentional act in the processing of a claim is
separate from the compensation claim and there is an independent injury. 67 A federal district court, applying Texas law in Perdue v. J.C.
Penney Co.,'" observed "in that state an improper motive does not
operate to make an otherwise lawful act unlawful," and ruled that Texas
70
does not recognize prima facie tort. 69 But in Blanton v. Morgan the
171
suits.
malpractice
unjustified
for
court invited prima facie tort actions
And, in Karp v. Fair Store, Inc.,'7 2 the federal court in a wrongful
termination case assumed that the prima facie tort theory was actionable
at common law and that it could be applied as Texas law, but found
for the defendant because it determined that the company had many
motives for terminating the plaintiff and it had not acted out of malice
alone. 173

163. 639 F. Supp. 643 (E.D. Va. 1986).
164. Id. at 653-54. Cases of other jurisdictions purporting to adopt the prima facie tort principle
are cited in Forkosch, supra note 85, at 479-80; Note, Prima Facie Tort, supra note 131, at 504
n.13.
165. 722 S.W.2d 755 (Tex. Ct. App. 1986).
166. Id. at 758.
167. Aranda v. Insurancd Co. of North America, 748 S.W.2d 210, 214 (Tex. 1988).
168. 470 F. Supp. 1234 (S.D.N.Y. 1979).
169. Id. at 1239.
170. 681 S.W.2d 876 (Tex. Ct. App. 1984).
171. Id. at 879. For a discussion of the potential use of prima facie tort in this context, see
Birnbaum, Physicians Counterattack: Liability of Lawyers for Instituting Unjustified Medical Malpractice Actions, 45 FORDHAm L. Rev. 1003, 1051-66 (1977).
172. 709 F. Supp. 737 (E.D. Tex. 1988).
173. Id. at 742 n.l.
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2. Ohio, Minnesota and Michigan
In Phung v. Waste Management, Inc., 74 a wrongful discharge case,
and Bajpayee v. Rothermich,'7 a plagiarism case, the Ohio courts stated
that they do not recognize prima facie tort. The Minnesota federal district
court in Price v. Viking Press, Inc. 76 granted a motion to dismiss because
Minnesota had not accepted the doctrine. The court stated that even if
Minnesota had adopted this theory, it is "only applicable when the factual
basis of the complaint does not fall within the parameters of an established
tort. . . . In the instant case, plaintiffs have a cause of action in defamation.' '1 77 A New York federal district court in Bay City - Abraham
Bros., Inc. v. Estee Lauder, Inc. 78 found that Michigan adheres to the
common law that a bad motive will not make a lawful act unlawful and
would not recognize prima facie tort. 79
3. Alaska and Maryland
The Ninth Circuit, in City of Angoon v.
would not recognize or adopt this cause of
Similarly the Fourth Circuit, in Witmeyer
Airline & Steamship Clerks, 81 2 observed that
prima facie tort. 83

Hodel,80 ruled that "Alaska
action [prima facie tort]."''
v. Brotherhood of Railway,
Maryland does not recognize

4. Illinois, Pennsylvania and Arizona
The Illinois federal district court in Barry Gilburg, Ltd. v. Craftex
Corp. Inc.,' 8 4 and the Pennsylvania federal district court in Avins v.
Moll, 85 observed that Illinois and Pennsylvania have not recognized the
tort. And the Arizona Court of Appeals, in Lewis v. Swenson,' 86 rejected
the Restatement (Second) of Torts version of prima facie tort in an
action brought against an attorney and witness whose actions during trial
87
caused a mistrial.

174. 40 Ohio App. 3d 130, 532 N.E.2d 195 (1988).
175. 53 Ohio App. 2d 117, 372 N.E.2d 817 (1977).
176. 625 F. Supp. 641 (D. Minn. 1985), aff'd, 881 F.2d 1426 (8th Cir. 1989).
177. Id. at 651.
178. 375 F. Supp. 1206 (S.D.N.Y. 1974).
179. Id. at 1211 (citing Krause v. Hartford Accident & Indem. Co., 49 N.W.2d 41, 44 (Mich.
1951)).
180. 836 F.2d 1245 (9th Cir. 1988).
181. Id. at 1248.
182. 779 F.2d 206 (4th Cir. 1985).
183. Id. at 209; see also Miller v. Fairchild Indus., Inc., 668 F. Supp. 461, 468 (D. Md. 1987)
("while the tort [prima facie tort] is well-established in New York, it does not appear to be a
recognized cause of action in Maryland").
184. 665 F. Supp. 585 (N.D. Ill. 1987).
185. 610 F. Supp. 308 (E.D. Pa. 1984).
186. 126 Ariz. 561, 617 P.2d 69 (Ct. App. 1980).
187. Id. at 566, 617 P.2d at 74.
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5. Oregon
88
Although the Oregon Supreme Court in Nees v. Hocks' stated, "We
probably are not in disagreement with the general principle [of prima
facie tortl,"'' 9 it determined that it was unnecessary to adopt the doctrine
because it could create new specific torts in response to particular problems. Subsequently, the court stated that prima facie tort has "created
as many difficulties as it solved."'9
C. Prima Facie Tort Law of New York and Missouri
Prima facie tort has been used most frequently in New York and
Missouri, and the caselaw of these jurisdictions provides a model for
New Mexico. As will be seen below, New Mexico and Missouri prima
facie tort law are virtually identical, whereas New York's law contains
certain unique features. The unique features of New York's prima facie
tort law are that it requires a pleading of special damages and requires
a plaintiff to allege and prove that the defendant's conduct was solely
malicious; mixed motives will defeat the claim.
1. New York
a. Historical Foundation
Justice Holmes' concept that one could be liable for acting lawfully
in New York.
depending upon the actor's motives had an early influence
91 which involved
Kilmer,'
v.
Beardsley
in
The principle was first adopted
the use of competition for malicious purposes. The plaintiff was the
owner of a newspaper that was critical of a patent medicine known as
"Swamp Root." The defendant was the wealthy manufacturer of Swamp
Root who started a rival newspaper to put the plaintiff out of business.
acknowlAfter reviewing both English and American common law and
92 the court
lawful,
was
act
the
if
irrelevant
edging that motives were
' 93 stating
adopted Justice Holmes' concept of "disinterested malevolence,"'
"the genesis which will make a lawful act unlawful must be a malicious
one unmixed with any other and exclusively directed to injury and damage
of another."' 94 The court recognized that "[t]he question how far one
individual shall be restrained from doing acts which are inherently proper95
out of respect for the rights of others is bound to be a delicate one,''
and concluded that the defendant was not liable because the "injuries

188. 272 Or. 210, 536 P.2d 512 (1975) (en banc).
189. Id. at 212, 536 P.2d at 514.
1370
190. Top Service Body Shop, Inc. v. Allstate Ins. Co., 283 Or. 201, 206, 582 P.2d 1365,
n.10 (1978) (en banc).
191. 236 N.Y. 80, 140 N.E. 203 (1923).
192. Id. at 82, 140 N.E. at 205.
256
193. This concept was set forth in American Bank & Trust Co. v. Federal Reserve Bank,
U.S. 350, 358 (1921).
194. Beardsley, 236 N.Y. at 83, 140 N.E. at 206.
195. Id. at 82, 140 N.E. at 205.
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were caused by an act which is the product of mixed motives, some of
which are perfectly legitimate."196 Justice McLaughlin concurred, stating
the common law rule that "[a]ny act which the law says one has a legal
right to do does not become wrongful or actionable, no matter what the
motive may be. The motive which actuates is immaterial.' 9 7 The principle
stated in Beardsley was reiterated in Al Raschid v. News Syndicate Co.:
"Even a lawful act done solely out of malice and ill will to injure another
may be actionable."1 98
It was not until 1946 that the New York Court of Appeals, in Advance
Music Corp. v. American Tobacco Co.,'" employed the term "prima
facie tort," adopting the elements of the tort as stated by Lord Bowen
in Skinner & Co., Justice Holmes in Aikens, and Sir Frederick Pollock
in his Law of Torts.20 The plaintiff in Advance Music alleged that the
defendant created a radio program that falsely listed the most popular
songs, that the defendant did so with the intent to injure the plaintiff
(a music company that sold popular music), and that the plaintiff was
in fact injured. The court ruled that these allegations were sufficient to
state a cause of action. 20'
b. Elements and Limitations
Although formally accepted in New York, prima facie tort generally
has been disfavored by the appellate courts, which have imposed numerous
and minute qualifications and requirements.2 Thus, in Reinforce, Inc.
v. Birney, 20 3 the court ruled that a plaintiff must allege that the defendant's
actions were "solely malicious" and without legal cause or justification. 204

196. Id.
197. Id. at 83, 140 N.E. at 206.
198. 265 N.Y. 1, 2, 191 N.E. 713, 714 (1934).
199. 296 N.Y. 79, 70 N.E.2d 401 (1946).
200. Id. at 80, 70 N.E.2d at 402-03.
201. Id. at 81, 70 N.E.2d at 403.
202. Angrisani v. City of New York, 639 F. Supp. 1326, 1338 (E.D.N.Y. 1986) ("the New York
courts have confined prima facie tort to extreme cases and have zealously prevented it from becoming
a catch-all for assorted tortious conduct"); Ruza v. Ruza, 286 A.D. 767, -,
146 N.Y.S.2d 808,
811 (1955) ("it is not surprising that the remedy need rarely be invoked"); Sheppard v. Coopers',
Inc., 13 Misc.2d 862, 156 N.Y.S.2d 391, 395 (Sup. Ct. 1956), aff'd, 3 A.D.2d 909, 163 N.Y.S.2d
941 (1957). Although most prima facie tort cases fail, plaintiffs in New York have recovered under
the theory. A notable case is Socialist Workers Party v. United States, 642 F. Supp. 1357, 141819 (S.D.N.Y. 1986), in which the plaintiff was awarded $42,500 because the FBI's actions were
intended to cause internal mistrust and strife within the organization.
203. 308 N.Y. 164, 124 N.E.2d 104 (1954).
204. Id. at 166, 124 N.E.2d at 106-07. This rule, that the defendant's actions be solely malicious,
was not adopted in Missouri or New Mexico. For other New York cases that discuss motive and
justification, see Marcella v. ARP Films, Inc., 778 F.2d 112, 119 (2d Cir. 1985) ("[Where
the
infliction of harm is incidental to a defendant's primary business motive and not a significant part
of a chosen plan of harassment, no cause of action for prima facie tort exits .... The sole motivation
for the damaging acts must have been a malicious intention to injure the plaintiff."); Davis & Co.
Auto Parts, Inc. v. Allied Corp., 651 F. Supp. 198, 203 (S.D.N.Y. 1986) (A defendant terminated
a contract with plaintiff after thirty years and plaintiff claimed that defendant intended to put
him
out of business. Plaintiff offered no evidence of intentional wrongdoing and the defendant proffered
evidence that its decision was a legitimate business decision. The court ruled that there was sufficient
justification and therefore no prima facie tort.); Rodgers v. Grow-Kiewit Corp.-Mk, 535 F. Supp.
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20 5
And in Brandt v. Winchell, the court required the plaintiff to plead
special damages because "the action to recover damages for a 'prima
facie tort' is, in effect, an action on the case, and damage is a necessary

26
element of such a cause of action." 0
Thereafter, in ruling that a plaintiff could maintain an action for the

"disclosure of factually accurate and legally obtained information, secured
and disseminated for the purpose of maliciously causing injury," the
court summarized the tort as follows: "A prima facie tort derives from
the ancient form of action on the case, covering those situations where
intentional harm has been inflicted, resulting in damage, by an act or

series of acts which might otherwise be lawful and which do not fall

within the categories of traditional tort actions.''207 The elements and
burden of proof also were summarized in Sheppard v. Coopers, Inc.,208
an action brought by a former employee against his former employer
814, 816 (S.D.N.Y. 1982) ("The pertinent inquiry in the case is whether ... [the defendant's]
intention was to harm [the plaintiff]; whether the action was based on malice and personal animus.");
Schlotthauer v. Sanders, 143 A.D.2d 84, 85, 531 N.Y.S.2d 334, 33.5-36 (1988), mod. on other
grounds, 545 N.Y.S.2d 199 (App. Div. 1989) ("There can be no recovery unless a 'disinterested
lawful
malevolence' to injure the plaintiff constitutes the sole motivation for defendant's otherwise
one
act. This means that 'the genesis which will make a lawful act unlawful must be a malicious
v.
Curiano
another."');
of
damage
and
injury
to
directed
exclusively
and
other
any
unmixed with
be
Suozzi, 63 N.Y.2d 113, 469 N.E.2d 1324, 48 N.Y.S.2d 466 (1984) (sole motivation must
"disinterested malevolence"); Roberts v. Pollack, 92 A.D.2d 440, 444, 461 N.Y.S.2d 272, 276 (1983)
("Where other motives exist, such as profit, self-interest, or business advantage, prima facie tort
451
does not lie."); Burns Jackson Miller Summitt & Spitzer v. Lindner, 59 N.Y.2d 314, 322,
unless
tort
facie
prima
in
recovery
no
is
("There
(1983)
721
712,
N.Y.S.2d
464
N.E.2d 459, 467,
acts
malevolence is the sole motive for defendant's otherwise lawful act or, . . . unless defendant
lawful act
from 'disinterested malevolence,' by which is meant 'that the genesis which will make a
injure and
unlawful must be a malicious one unmixed with any other and exclusively directed to
1230, 398
N.E.2d
368
454,
N.Y.2d
42
Inc.,
Finn,
&
Ruder
v.
Inc.
damage of another."'); ATI,
but,
N.Y.S.2d 864 (1977) ("Of course, one can always advance an explanation for one's conduct
in this type of case, it must be an excuse or justification which the law will recognize. Underlying
the public's
the question of excuse or justification, it has been noted is the question of whether
another.").
to
harm
the
outweighs
gain
205. 283 A.D. 338, 127 N.Y.S.2d 865, aff'd, 3 N.Y.2d 628, 148 N.E.2d 160, 170 N.Y.S.2d 828
(1958).
206. Id. at 341, 127 N.Y.S.2d at 868. Unlike actions in trespass, which required no proof of
on
actual damages because the invasion of plaintiff's rights was considered a tort itself, actions
D.
KEETON,
W.
damages.
actual
of
proof
required
remedy,
tort
a
as
the case, which developed
DOBBS, R. KEETON & D.

OWEN, PROSSER AND KEETON ON THE LAW OF TORTS 30 (5th ed. 1984).

Because prima facie tort developed from action on the case, Knapp Engraving Co. v. Keystone
Photo Engraving Corp., 1 A.D.2d 170, 172, 148 N.Y.S.2d 635, 637 (1956), a showing of special
damages is required. See also Christopher Lisa Matthew Policano, Inc. v. North American Precis
135,
Syndicate, 129 A.D.2d 488, 514 N.Y.S.2d 239 (1987); Freihofer v. Hearst Corp., 65 N.Y.2d
143, 480 N.E.2d 349, 354-55, 490 N.Y.S.2d 735, 741 (1985) (to maintain prima facie tort action,
the plaintiff needs "specific and measurable loss, which requires an allegation of special damages");
failed
Curiano v. Suozzi, 63 N.Y.2d 113, 469 N.E.2d 1324, 48 N.Y.S.2d 466 (1984) (cause of action
because did not plead special damages); Wehringer v. Hehmsley-Spear, Inc., 91 A.D.2d 585, 587,
457 N.Y.S.2d 78, 80 (1982), aff'd, 59 N.Y.2d 688, 450 N.E.2d 223, 463 N.Y.S.2d 417 (1983) ("One
and
of the essential elements of the cause of action is an allegation that plaintiff suffered specific
(1977);
1232
1230,
N.E.2d
368
454,
N.Y.2d
42
Inc.,
Finn,
&
Ruder
v.
Inc.
ATI,
loss.");
measurable
Cooper & Lybrand v. Levitt, 52 A.D.2d 493, 384 N.Y.S.2d 804 (1976).
207. Knapp Engraving Co. v. Keystone Photo Engraving Corp., 1 A.D.2d 170, 172, 148 N.Y.S.2d
635, 637 (1956).
208. 13 Misc. 2d 862, 156 N.Y.S.2d 391 (Sup. Ct. 1956), aff'd, 3 A.D. 909, 163 N.Y.S.2d 941
(1959).
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for making statements to prospective employers to prevent his employment:
The courts have sought to confine the doctrine within reasonable
limits by requiring plaintiff to state in his complaint the material
facts, not merely conclusions, in plain and concise form; to separately
state the allegations referable to this cause as distinguished from the
allegations which may be the basis for the pleading of other causes
concerned with specific traditional tort; and to allege special damages,
which alone are recoverable for such prima facie tort.2°9
Since that time, the New York courts have specified the following elements

of prima facie tort: "(1) the intentional infliction of harm, (2) which
results in special damages,. (3) without any excuse and justification, (4)
by an act or series of acts which would otherwise be lawful.
c.

' 21 0

A Plaintiff Must Allege Facts Showing an Express Intent to Injure

a Defendant
The plaintiff is required to allege facts in his complaint, not just
conclusions, that the defendant intended to cause him harm. In Marxman

Pipes, Inc. v. Columbia Pictures Corp.,211 the court found that "in the
setting of the facts as pleaded in the complaint, the allegations of malice
and wilful intent are conclusory and do not support any reasonable

inference of wilful purpose to cause injury to plaintiff's business or its
product. "212 In another case, Benton v. Kennedy- Van Saun Manufacturing
& Engineering Corp.,23 the court dismissed a complaint alleging.a complicated effort to take over work performed under the plaintiff's subcontract, stating: "It is clear from this and similar allegations that the
primary objective of the defendant was to take over the potentially
profitable work to be performed under plaintiff's contract . . . . Com-

petition as such, no matter how vigorous or even ruthless, is not a tort
at common law. ' ' 214 The court concluded that if "motivated chiefly by
209. Id. at __,
156 N.Y.S.2d at 395.
210. Freihofer v. Hearst Corp., 65 N.Y.2d 135, 142-143, 480 N.E.2d 349, 354-55, 490 N.Y.S.2d
735, 741 (1985); Burns Jackson Miller v. Lindner, 59 N.Y.2d 314, 451 N.E.2d 459, 464 N.Y.S.2d
712 (1983).
211. 129 N.Y.S.2d 858 (Sup. Ct. 1954).
212. Id. at 860; see also Roberts v. Pollack, 92 A.D.2d 440, 444, 461 N.Y.S.2d 272, 276 (1983)
("thus, the complaint fails to allege facts sufficient to support a claim of malicious intention to
injure the plaintiff, an essential ingredient of a prima facie tort"); Rodgers v. Grow-Kiewit Corp.MK, 535 F. Supp. 814 (S.D.N.Y.), aff'd mem., 714 F.2d 116 (2d Cir. 1982); Cromarty v. PrenticeHall, Inc., 72 A.D.2d 782, 783, 421 N.Y.S.2d 603, 604 (1979) (in dismissing the action, the court
stated, "[slince the amended complaint alleged that the purpose of the publication was for commercial
gain and not to harm plaintiffs, plaintiffs did not allege a cause of action for prima facie tort");
Wegman v. Dairylea Co-op, Inc., 50 A.D.2d 108, 115, 376 N.Y.S.2d 728, 735 (1975), app. dismissed,
38 N.Y.2d 918, 346 N.E.2d 817, 382 N.Y.S.2d 979 (1976) (action dismissed because "plaintiff failed
to allege a specific intent to harm"); Holt v. Columbia Broadcasting Sys., Inc., 22 A.D.2d 791,
794, 253 N.Y.S.2d 1020, 1023 (1964) (in dismissing the plaintiff's claim for prima facie tort, the
court stated, "it does not appear that appellants' actions constituted the malicious and unjustifiable
attempt to injure plaintiff which is an essential ingredient in an action for prima facie tort").
213. 2 A.D.2d 27, 152 N.Y.S.2d 955 (1956).
214. Id. at 29-30, 152 N.Y.S.2d at 957-58.
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a desire to make profits, there is no actionable wrong, even though there
is a callous disregard of the incidental injury to plaintiff which would
necessarily flow."'215
d. Prima Facie Tort Need Not Be Identified in a Complaint
It should be noted that a New York plaintiff is not required to identify
Engraving21 6
his cause of action as a prima facie tort. The court in Knapp
ruled that the action should be judged by its allegations, not its label.
In another case, Penn-Ohio Steel Corp. v. Allis-Chalmers Manufacturing
Co.,2l7 the defendant maliciously provided information to the IRS that
led to plaintiff's indictment. For various reasons, there was no cause of
action for malicious prosecution or defamation, and the action was not
identified as prima facie tori. The court ruled, however, that "whether
the cause of action pleaded should or should not be denominated as one
for a prima facie tort is of no moment,218 for the plaintiff's right to
maintain it does not hinge upon a label.
Prima Facie Tort May Not Be Used to Circumvent
a Statute of Limitations
The courts also will disregard the label and look to2 9the underlying
And in Green
facts to determine the appropriate statute of limitations.
not be
"should
tort
facie
prima
v. Time, Inc., the court ruled that
of
application
the
avoiding
of
purpose
employed for the questionable
is
action
of
cause
the
that
appears
it
the statute of limitations when
'220
slander.
or
libel
of
one
traditional
the
essentially
e.

Prima Facie Tort May Be Pleaded Alternatively, but It Fails If an
Established Tort Is Available
The court in Ruza v. Ruza 221 sought to limit prima facie tort even
further. The plaintiff in that case alleged in a "broad-gauged scattered
format" a variety of tortious acts, and the defendant moved to dismiss,
222 The appellate court, however,
which was denied by the trial court.
observed that "a bad complaint is not made good by the blanket assertion
that it relies on the doctrine of 'prima facie tort.' When specific acts,
recognized as tortious in the law, are asserted, the remedies lie only in
f.

215. Id. at 30, 152 N.Y.S.2d at 958.
216. 1 A.D.2d 170, 148 N.Y.S.2d 635 (1956).
217. 7 A.D.2d 441, 184 N.Y.S.2d 58 (1959).
218. Id. at 443, 184 N.Y.S.2d at 60; see also Belsky v. Lowenthal, 62 A.D.2d 319, 321, 405
N.Y.S.2d 62, 64 (1978), aff'd, 47 N.Y.2d 820, 392 N.E.2d 560, 418 N.Y.S.2d 573 (1979) ("the
court will look to the reality and essence of the action and not the name which the parties have
given it").
219. Mishkin v. Dormer, 57 A.D.2d 823, 824, 395 N.Y.S.2d 452, 453 (1977) ("the appropriate
iime limitation period is determined by the underlying acts").
3
220. 147 N.Y.S.2d 828, 830 (Sup. Ct.), aff'd, I A.D.2d 665, 146 N.Y.S.2d 812 (1955), aff'd,
N.Y.2d 732, 143 N.E.2d 517, 163 N.Y.S.2d 970 (1957).
221. 286 A.D. 767, 146 N.Y.S.2d 808 (1955).

222. Id. at 769, 146 N.Y.S.2d at 810.
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the classic categories of tort. ' 223 Thus, "where specific torts account for
all the damage sustained, whether provable as general damages or pleadable and provable as special damages, prima facie tort does not lie. ' 2 24
The court limited the tort in this fashion because
the need for the doctrine of prima facie tort arises only because the
specific acts relied upon-and which it is asserted caused the injuryare not, in the absence of the intention to harm, tortious, unlawful,
and therefore, actionable. The remedy is invoked when the intention
to harm as distinguished from the intention merely to commit the
act, is present, has motivated the action, and has caused the injury
to plaintiff, all without excuse or justification. 225
In Holt v. Columbia BroadcastingSystems, Inc. ,226 the court specifically
found that "a cause of action based on alleged prima facie tort is
insufficient when its basic allegations constitute grounds for a cause of
action based on a 'traditional tort' such as libel. ' 227 Thus, if the facts
alleged in a complaint come within the purview of an accepted tort, the
prima facie tort action could be dismissed. As Justice Halpern stated,
"the function of the prima facie tort doctrine is to supplement the
traditional torts and not to supplant them.' '228
But in Board of Education v. Farmingdale Classroom Teachers Association,22 9 a case relied upon by the Schmitz court to allow the alternative
pleading of prima facie tort, the New York Court of Appeals, while
recognizing that "a cause of action in prima facie tort cannot exist where
all the damages sustained are attributable to a specific recognized tort,"
nevertheless ruled that "there may be instances where the traditional tort
cause of action will fail and plaintiff should be permitted to assert the
alternative claim.'230 The defendant in that case had called eighty-seven
teachers as witnesses on the same day, knowing that all of them could
not testify at once, and causing the school district to hire seventy-seven
substitute teachers. The court regarded these facts as constituting a facially
sufficient abuse of process claim, but stated that "wherever there is an
intentional infliction of economic damage, without excuse or justification,
we will eschew formalism and recognize the existence of a cause of
action." 2 3 ' The alternative pleading of prima facie tort in that case merely
served to allow the plaintiff to assert what appeared to be a valid claim
under a different theory.
Since Farmingdale, however, the New York courts have retreated from
a strict interpretation of that decision and have narrowed the breadth

223.
224.
225.
226.
227.
228.
229.
230.
231.

Id.
Id. at 770, 146 N.Y.S.2d at 811.
Id.
22 A.D.2d 791, 253 N.Y.S.2d 1020 (App. Div. 1964).
Id. at 794, 253 N.Y.S.2d at 1023.
Halpern, Intentional Torts and the Restatement, 7 BUFFALO L. REV. 7, 11 (1957).
38 N.Y.2d 397, 343 N.E.2d 278, 380 N.Y.S.2d 635 (1975).
Id. at 406, 343 N.E.2d at 284-85, 380 N.Y.S.2d at 645.
Id.at 406, 343 N.E.2d at 284, 380 N.Y.S.2d at 644.
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of the holding. Just three years after Farmingdale, the supreme court in
Belsky v. LowenthaP3 2 affirmed the dismissal of an action sounding in
malicious prosecution brought by a medical doctor against a former
patient for bringing a malicious action against him which the patient
dismissed before adjudication on the merits. Because the malpractice
action was discontinued, there was no favorable termination sufficient
Farmingdale
to support malicious prosecution. The court, cognizant of the
should apply. 233
decision, nevertheless determined that the Ruza holding
The court stated:
It would be unwise, we think* to allow every unrealized cause of
action to be tortured into a prima facie tort action by the liberal
application of 'malicious' to the motives of the disappointed plaintiff,
thus affording a forum for a never ending source of new litigation.
It would make little sense to hold that plaintiff may not prevail
in a cause of action, having failed to establish certain elements, which
are essential thereto, and then in the exercise of flexibility, apply a
different name to it, without correcting any of the fatal defects, permit
the cause of action (absent a unique quality) to stand.
The just and reasonable concept that the law should never suffer
an injury and a damage without a remedy has its limitations. To
blindly accept this rationale would not be an occasion for setting
aside large bodies of case law which have defined our limits, established
our guidelines and set forth the essential elements of traditional tort.
alternative for every
Prima facie tort should not become a 'catch-all' 234
cause of action which cannot stand on its legs.
235
Thus, in National Nutritional Foods Association v. Whelan, in dismissing the prima facie tort action because the complaint's allegations
would constitute a defective defamation action, the federal court found
that "[a] close reading of Farmingdale, however, supports a more limited
view of the court's willingness to accept claims of prima facie tort, even
at the pleading stage." 23 6 The court observed that "the prima facie tort
is aimed at providing relief for the intentional infliction of harm under
circumstances that do not lend themselves to categorization as one of
' 23 7 As a consequence, "a prima facie
the traditional causes of action.
tort may not rest upon conduct that is well within the area of activity
meant to be regulated by a traditional tort, and which is insufficient to
establish that tort. '"238 The court reasoned that:
It would make no sense, for example, to deem certain expressions
immune from suit as libel, and then find them sufficient in the identical
232. 62 A.D.2d 319, 405 N.Y.S.2d 62 (1978), aff'd, 47 N.Y.2d 820, 392 N.E.2d 560, 418 N.Y.S.2d
573 (1979).

233. Id. at
234. Id. at

,
,

405 N.Y.S.2d at 64-65.
405 N.Y.S.2d at 65.

235. 492 F. Supp. 374 (S.D.N.Y. 1980).

236. Id. at 383.
237. Id. at 382-83.

238. Id. at 383.
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factual context to constitute a prima facie tort; or to make truth an
absolute defense in libel and defamation suits, but then to allow a
prima facie tort based on the same facts merely because defendant

was motivated by ill will and caused economic injury; or to prohibit
actions based on class defamation, and then to allow such actions
under a different theory; or to recognize a First-Amendment interest
in protecting a form of public debate, and then to deny such recognition by applying a new label. In short, the underlying reasons
that justify dismissal of plaintiffs' defamation claims will apply with
equal force to their claim of prima facie tort.239

But in Freihofer v. Hearst Corp.,24° an action arising from a newspaper
article relating to a matrimonial action between a plaintiff and his wife,
the court found that the newsworthy content of the articles constituted
sufficient justification for their publication and affirmed the dismissal
of both the prima facie tort and defamation claim. It stated, however,
239. Id. at 384; see also Chen v. United States, 854 F.2d 622, 628 (2d Cir. 1988) ("A set of
facts giving rise to a common-law tort is fatal to a prima facie tort claim (and by analogy, to
a
claim for intentional tort) for 'once a traditional tort is established the cause of action for prima
facie tort disappears."'); Printers II, Inc. v. Professionals Publishing, 615 F. Supp. 767, 774 (S.D.N.Y.
1985), aff'd, 784 F.2d 141 (2d Cir. 1986) ("A cause of action based on prima facie tort is reserved
for those cases falling outside the ordinary categories of tort. . . . If allegations are insufficient
to
sustain the traditional cause of action, such as libel or tortious interference with contract, a party
cannot prevail under this tort."); Church of Scientology v. Siegelman, 94 F.R.D. 735, 739 (S.D.N.Y.
1982) ("Upholding the defendants' claim for prima facie tort would amount to sanctioning its use
as a 'catch-all' alternative for defective causes of action ....
This is not enough to avoid the
conclusion that the prima facie tort claim is simply a defective claim for malicious prosecution
or
abuse of process 'dressed in other garb."'); Kalso Systemet, Inc. v. Jacobs, 474 F. Supp. 666, 671
(S.D.N.Y 1979) ("[T]he allegations underlying the third counterclaim simply repeat those asserted
in the first two causes of action and then apply a new label. Prima facie tort should not be used
'for setting aside large bodies of case law which have defined our limits, established our guidelines
and set forth the essential elements of traditional tort."'); Horwitz v. Sprague, 440 F. Supp. 1346,
1352-53 (S.D.N.Y. 1977) (because the counterclaim was, in essence, a malicious prosecution action,
the court granted summary judgment dismissing the prima facie tort claim); D'Avino v. Trachtenburg,
149 A.D.2d 399, 401, 539 N.Y.S.2d 755, 757, appeal denied, 74 N.Y.2d 611, 545 N.E.2d 870, 546
N.Y.S.2d 556 (1989) ("the plaintiff may not be permitted to evade the fact that there is now no
cause of action in tort for abusive or wrongful discharge of an at-will employee, or subvert the
traditional at-will contract rule by casting her cause of action in terms of prima facie tort"); Curiano
v. Suozzi, 63 N.Y.2d 113, 116-117, 469 N.E.2d 1324, 1327-28, 480 N.Y.S.2d 466, 469-470 (1984)
("While prima facie tort may be pleaded in the alternative with a traditional tort, once a traditional
tort is established the cause of action for prima facie tort disappears." Prima facie tort may
not
be used "to avoid the stringent requirements we have set for traditional torts, such as malicious
prosecution."); Beck v. General Tire & Rubber Co., 98 A.D.2d 756, 758, 469 N.Y.S.2d 785, 787
(1983), app. dismissed, 63 N.Y.2d 603, 469 N.E.2d 102 (1984) ("The only intentional and harmful
acts alleged are those which, if proven, will establish the traditional tort of fraud. Prima facie tort
may not be used as an alternative for a traditional tort."); Burns Jackson Miller v. Lindner,
59
N.Y.2d 314, 333, 451 N.E.2d 459, 467, 464 N.Y.S.2d 712, 720 (1983) ("As it has evolved prima
facie tort is neither a 'catch all' alternative for every cause of action which cannot stand on its
-legs, nor will the existence of a traditional tort foreclose alternative pleading of prima facie tort,
though of course, double recovery will not be allowed."); Scully v. Genesee Milk Producer's Coop, Inc., 78 A.D.2d 982, 984, 434 N.Y.S.2d 48, 50 (1980), app. dismissed, 52 N.Y.2d 969, 419
N.E.2d 875, 437 N.Y.S.2d 972 (1981) ("The fourth counterclaim for prima facie tort merely attempts
to recover for claims of abuse of process or malicious prosecution, imperfectly pleaded, under
a
different legal theory. Defendants may not assert a counterclaim of prima facie tort based upon
allegations that plaintiff instituted the main action for the purpose of maliciously injuring defendants.").
240. 65 N.Y.2d 135, 480 N.E.2d 349, 490 N.Y.S.2d 735 (1985).
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that "[wIhere relief may be afforded under traditional tort concepts,
prima facie tort may not be invoked as a basis to sustain a pleading
which otherwise fails to state a cause of action in conventional tqrt.
However, where a traditional tort remedy exists, a party will not be
foreclosed from pleading, as alternative relief, a cause of action for prima
facie tort." ' 241 Nevertheless, the court suggested that "there may be instances when the traditional tort cause of action will242fail and plaintiff
should be permitted to assert this alternative claim.

g. Use of Prima Facie Tort As a Counterclaim
Prima facie tort may be used defensively as a counterclaim in frivolous
lawsuits. The New York courts have allowed such counterclaims in certain
actions.2 43 It would be necessary, however, for the counterclaim to be
outside the scope of a traditional theory of tort, such as malicious
prosecution or abuse of process. Thus, in Church of Scientology v.
Siegelman,244 the federal court permitted a counterclaim for prima facie
tort when it was alleged that the plaintiff brought the suit solely for the
purpose of punishing the defendants for expressing their opinions in a
defamation suit, but later dismissed the counterclaim because it became
245
a defective abuse of process action.

2.

Missouri

a. Prima Facie Tort Reluctantly Accepted
The New Mexico court in Schmitz liberally adopted Missouri prima
facie tort law. Missouri jurisprudence, therefore, is important to New
Mexico prima facie tort litigation. Missouri law on the topic, however,

241. Id. at 141, 480 N.E.2d at 355, 490 N.Y.S.2d at 741 (citations omitted).
242. Id.; see also Western Meat Co., Inc. v. IBP, Inc., 683 F. Supp. 415, 416-17 (S.D.N.Y.
1988) ("At the pleading stage, the plaintiff is entitled to have both theories of recovery proceed
Since Farmingdale ... it has been permissible under New York law to plead
in tandem ....
traditional tort and prima facie tort in the alternative, even where, as here, the claims rest upon
a single set of allegations."); Sadowy v. Sony Corp. of America, 496 F. Supp. 1071, 1076 (S.D.N.Y.
1980) (This was an action brought for harm to business reputation arising from a termination of
employment. Plaintiff alleged that Sony's actions and statements, including instituting a criminal
investigation, were more than defamation and prevented the plaintiff from obtaining subsequent
employment in the electronics industry. The court noted "a claim for prima facie tort may be pled
alternatively with other claims."); Smith v. Fidelity Mut. Life Ins. Co., 444 F. Supp. 594, 598
(S.D.N.Y. 1978) ("It would seem, then, that New York will entertain a cause of action which
resembles, but falls short of all the requirements for, a formal category of intentional tort, provided
that the traditional tort which the underlying acts most closely fit would not be time-barred.").
243. See, e.g., Avigliano v. Sumitomo Shoji America, Inc., 473 F. Supp. 506, 516 (S.D.N.Y.
1979) (allowing prima facie tort counterclaim for initiating vexatious employment discrimination
proceedings). But see Drago v. Buonagurio, 46 N.Y.2d 778, 386 N.E.2d 821, 413 N.Y.S.2d 910
(1978) (affirming dismissal of physician's prima facie tort action against lawyer who instituted
frivolous malpractice action on behalf of client because of lawyer's "immunity" from suit by third
parties). The Arizona Court of Appeals inLouis v. Swenson, 126 Ariz. 561, 566, 617 P.2d 69, 74
(Ct. App. 1980) also rejected the use of prima facie tort against an attorney who caused a mistrial.
244. 475 F. Supp. 950 (S.D.N.Y. 1979).
245. Id. at 957.
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is only ten years old, having been initially adopted by the Missouri Court
of Appeals in 1980 in Porter v. Crawford & Co.246 The Missouri courts,
since that decision, have reluctantly embraced the concept. For example,
the court in Brown v. Missouri Pacific Railroad,247 in ruling that there
could be no prima facie tort action against an employer for threatening
to discharge or suspend an employee, observed that "[no case resulting
in a verdict for the plaintiff on a prima facie tort theory has been
affirmed by the Missouri appellate courts." 24 The Missouri courts have
repeatedly expressed dissatisfaction with the tort and have stringently
applied its requirements. Thus, in Bandag of Springfield, Inc. v. Bandag,
Inc.,249 the court stated "that we are profoundly dissatisfied with the
concept of 'prima facie tort' because we regard it as unworkable .... ,,250
The court in Lundberg v. Prudential Insurance Co. of America251 also
expressed concern about judicial meddling in management decisions. Similarly, in Catron v. Columbia Mutual Insurance Co.,252 the court stated
that "Missouri courts have consistently limited the application of the
prima facie tort" and ruled that an insured may not sue an insurer under
prima facie tort for failure to negotiate and pay a property damage
claim. 253 Nevertheless, as the court stated in Kiphart v. Community Federal
Savings & Loan Association,25 4 "[tihe prima facie tort doctrine, however,
is still nominally recognized. ' 255 The court in that case, however, reversed
a $90,000 award to a bank teller who had been interrogated concerning
a $2,000 discrepancy, noting that "[i]n order to make a submissible case
each and every element [of the tort] must be proved. '256
b. Porter v. Crawford & Co.
The plaintiff in Porter v. Crawford & Co. 257 was a motorist injured
in an automobile accident. The defendant, acting as agent and adjuster
for the insurance company, settled the plaintiff's claim by delivering a
check to him in exchange for a release. The plaintiff deposited the check
and drew against it. The defendant, however, without notifying the
plaintiff, stopped payment on the check, causing the plaintiff's checks

246.
247.
248.
249.

611 S.W.2d 265 (Mo. Ct. App. 1980).
720 S.W.2d 357 (Mo. 1986) (en banc), cert. denied, 481 U.S. 1049 (1987).
Id. at 361.
662 S.W.2d 546 (Mo. Ct. App. 1983).

250. Id. at 556.
251. 661 S.W.2d 667, 671 (Mo. Ct. App. 1983).
252. 723 S.W.2d 5 (Mo. 1987) (en banc).
253. Id. at 6.
254. 729 S.W.2d 510 (Mo. Ct. App. 1987).

255. Id. at 516.
256. Id.; see also Beeman v. Safeway Stores, Inc., 724 F. Supp. 674, 677-78 (W.D. Mo. 1989)
(A plaintiff who proceeds under the prima facie tort theory has a heavy burden to shoulder. Plaintiff
bears the burden of proving each and every element of the tort.); Greco v. Robinson, 747 S.W.2d
730, 735 (Mo. Ct. App. 1988).
257. 611 S.W.2d 265 (Mo. Ct. App. 1980). For a further discussion of this case, see Braun,
Prima Facie Tort Recognized in Missouri, 47 Mo. L. REV. 553 (1982); Comment, 50 U. OF Mo.K.C. L. REV.

128 (1981).
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to be returned for insufficient funds. The trial court dismissed the prima
facie tort action, finding that the action was in negligence, but the court
of appeals reversed. After reviewing Lord Bowen's dictum in Mogul,
Justice Holmes' pronouncements in Aikens, the law of New York, and
the Restatement position, the court set forth its own rules governing
prima facie tort. It summarized the elements of the tort as follows: "1.
Intentional lawful act by the defendant. 2. An intent to cause injury to
justification
the plaintiff. 3. Injury to the plaintiff. 4. An absence of' 2any
58
act.
defendant's
the
for
justification
or an insufficient
In discussing the concepts of malevolence and justification, and in
rejecting New York's requirement of sole and unmixed maliciousness,
the court stressed
that the plaintiff's cause of action must include proof of an actual
intent to injure and if another purpose appears in the actor's conduct
which amounts to a justification, then the wrongful act and the
justification will be weighed to determine whether the justification in
motive of the defendant
terms of societal value outweighs the wrongful
25 9
in attempting to injure the plaintiff.
It would be for the plaintiff to "allege and prove bad motive on the
part of the defendant" and "[tihe defendant may plead and prove any
justification." 26 "The burden of proof [is] upon the plaintiff to show
an intent to injure, not merely an intentional act. . . ."
With respect to the balancing test, it is the court which must first
weigh and balance social values "to determine if the defendant's acts
are tortious." Should the action survive the judge's scrutiny, the jury
then "must balance the bad motivation of the defendant against the
claimed justification for the act." 262 The Missouri court also rejected the
New York requirement of special damages, but ruled that if the plaintiff
seeks special damages, "the pleading must set forth the factual matters
2 63
that give reasonable notice of the nature and extent of the claim.
A Plaintiff Bears the Burden of Proving That a Defendant
Actually Intended to Injure Him
Since Porter, the Missouri courts have strictly adhered to the prima
facie tort elements, requiring the plaintiff to prove all four elements of
the tort, and have imposed additional limitations. Included in these
elements is the requirement that a plaintiff plead and prove that the
defendant intended to injure him. In Wilt v. Kansas City Area Transit
Authority, 264 which concerned an automobile-bus collision, the court found
c.

258.
259.
260.
261.
262.
263.
264.

Porter, 611 S.W.2d at 268.
Id. at 269.
Id. at 270.
Id. at 272.
Id.
Id. at 271.
629 S.W.2d 669 (Mo. Ct. App. 1982).
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that there was no intent to injure the plaintiff and reiterated that "it is
the intent to injure and not merely the intent to act that must be pleaded
and proven. ' 265 Similarly, in Lundberg v. PrudentialInsurance Co. of
America, 26 the court stated:
The second element of a prima facie tort is '[a]n intent to cause
injury to the plaintiff.' Proof that defendant intentionally did the
lawful act in question (the first element), even if accompanied by
proof that plaintiff was injured (the third element) and that there
was an absence of justification or insufficient justification for defendant's act (the fourth element), does not make a submissible case.
Plaintiff carries an additional burden, albeit a heavy one to shoulder,
of proving an actual intent on defendant's part to injure plaintiff,
not merely
an intent to do the act purportedly resulting in the claimed
267
injury.

An intrinsic aspect of plaintiff's proof of defendant's intent to injure is
that defendant's acts were, at least in part, maliciously motivated. As
the court stated in Gary Surdyke Yamaha, Inc. v. Donelson,2" "the
definition of intent contains aspects of malice, perhaps a wicked or evil
motive."269
Plaintiff's obligation to plead facts and prove that the defendant actually
intended to injure the plaintiff has been repeated in numerous cases,
including cases involving malicious prosecution,2 7 0 a creditor's report to
a credit bureau, 27' discharge of an at-will employee, 272 and an action
against a bank for non-extension of a note and exercise of collection
remedies. 273 Thus, a plaintiff's prima facie tort action should fail unless
he can show that the defendant intended to injure the plaintiff. 274
d.

A Plaintiff Bears the Burden of Proving That a fendant Lacked
Justification for His Actions
The court in Wilt v. Kansas City Area Transit Authority275 also observed
that there was no allegation of an absence of justification and stated
that "the burden is on the plaintiff to affirmatively plead and prove an
absence of justification on the part of the defendant. ' 276 The Missouri

265. Id. at 672 (emphasis in original).
266. 661 S.W.2d 667 (Mo. Ct. App. 1983).
267. Id. at 670 (emphasis in original) (citations omitted).
268. 743 S.W.2d 522 (Mo. Ct. App. 1987).
269. Id. at 525.
270. Boyer v. Carondelet Say. & Loan Ass'n, 633 S.W.2d 98 (Mo. Ct. App. 1982).
271. Dowd v. General Motors Acceptance Corp., 685 S.W.2d 86 (Mo. Ct. App. 1984).
272. Costello v. Shelter Mut. Ins. Co., 697 S.W.2d 236 (Mo. Ct. App. 1985).
273. Rigby Corp. v. Boatmen's Bank & Trust Co., 713 S.W.2d 517, 544 (Mo. Ct. App. 1986)
("The intent to injure that a prima facie tort suitor must prove is an actual intent to injure the
suitor, and not merely an intent to act.") (emphasis in original).
274. See, e.g., Rooney v. National Super Markets, Inc., 668 S.W.2d 649 (Mo. Ct. App. 1984).
The court dismissed the prima facie tort action because there was no direct evidence, and no
inference could be drawn, that the defendant acted with specific intent to injure the plaintiff.
275. 629 S.W.2d 669 (Mo. Ct. App. 1982).
276. Id. at 672.
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courts have consistently required the plaintiff to allege facts to support
and prove the absence of justification. For example, in Bandag of Springfield, Inc. v. Bandag, Inc.,'77 the court ruled that "plaintiff had the
a lack of, or insufficient justification for the defendant's
burden to27prove
8
conduct."
e. Justification
Although a plaintiff has the burden of proving lack of justification
or insufficient justification, a defendant usually will want to show that
his actions were justified. The court in Centerre Bank of Kansas City,
N.A. v. Distributors, Inc., 27 9 with facts somewhat similar to Schmitz,
considered whether a bank was justified in demanding payment on a

promissory note. The plaintiff was a purchaser of a business that had

previously obtained a loan from the bank. As part of the business sale,
the bank required the purchaser to personally guarantee the loan. Three
days after the new owner delivered the guarantees, the bank gave notice
that it was demanding payment on the note. The court found that the

bank had a valid business reason for calling the note due, namely, to
limit its credit exposure. "This justification alone is sufficient to defeat

Distributors' prima facie tort claim. 2 80 The Missouri court also found
sufficient justification in a case involving a garnishment when a debt

already had been paid. 28' Both the creditor and its lawyers were sued in
that case. The court found the garnishment justified282 because the defendants had a default judgment against the plaintiff.
Prima Facie Tort May Not Be Used If An Established Tort Is
Available
ruled in favor of defendants when a
have
also
courts
The Missouri
of an established tort or otherwise
scope
the
defendant's actions fall within
in Lundberg v. Prudential
court
The
could be considered unlawful.
283 expressed its concerns as follows:
Insurance Co. of America
f.

277. 662 S.W.2d 546 (Mo. Ct. App. 1983).
278. Id. at 555; see also Anselmo v. Manufacturers Life Ins. Co., 595 F. Supp. 541, 548-49
(W.D. Mo. 1984), aff'd, 771 F.2d 417 (8th Cir. 1985) (failure to plead absence of justification or
insufficient justification fatal to prima facie tort cause of action in wrongful discharge suit); Hill
v. Farm Credit Bank, 726 F. Supp. 1201, 1208-09 (E.D. Mo. 1989) (in farmer's action against
bank for not restructuring past-due loan, prima facie tort action disallowed because plaintiff did
not plead absence of justification or insufficient justification); Davis v. J.C. Nichols Co., 714
S.W.2d 679, 682 (Mo. Ct. App. 1986) (in ruling that landlord could terminate month-to-month
tenancy even if partially motivated by malice, the court noted that the non-movant in a motion
for summary judgment has the burden to present facts sufficient to support finding that act was
unjustified).
279. 705 S.W.2d 42 (Mo. Ct. App. 1985).
280. Id. at 54.
281. McGlothin v. Eidelman & Traub, Inc., 733 S.W.2d 851 (Mo. Ct. App. 1987).
282. Id. at 853. Even Justice Holmes acknowledged in his dissent in Vegelahn v. Guntner, 44
N.E. 1077, 1080 (Mass. 1896) (Holmes, J.,dissenting), "that free competition is worth more to
society than its costs, and that on this ground the infliction of the damage is privileged."
283. 661 S.W.2d 667 (Mo. Ct. App. 1983).
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As is true with any new and emerging doctrine, a degree of metamorphosis inevitably occurs. Disciplined exercise of judicial responsibility in the balancing of interests will vindicate adoption of the
prima facie tort doctrine. Conversely, failure to do so will reap adverse
results of untold consequence. If properly exercised, a small residue
of tortious conduct heretofore immune from redress because not fitting
a classic tort mold will become accountable. If improperly exercised,
it will degenerate into a disastrous legal detour with no defined
2
beginning, course or end.

8

The Missouri court also cautioned in Bandag of Springfield, Inc. v.

Bandag, Inc. 251 that "the broad generality of the concept demands careful
formulation and limitation of the constitutive elements of a prima facie
tort cause of action if it is to be useful in any way or respect except

as a 'catch-all' action sounding in tort. 281 6 The court ruled, therefore,
"that if, at the close of all the evidence, plaintiff's proof warrants
submission under an existing, well-defined nominate tort cause of action,
' 28 7
the action may not be submitted under the prima facie tort doctrine.
The court went on to say that the plaintiff must prove the existence of

an intentional lawful act. It is the opinion of this court that if an
intentional act has been recognized as being tortious, it cannot be a
'lawful' or 'privileged' act. Alternative pleading of a prima facie tort
cause of action is not objectionable, but if at the close of all the
evidence, the plaintiff's proof justifies submission of his cause as a
recognized tort, the prima facie tort claim may not be submitted.2 88

284. Id. at 670.
285. 662 S.W.2d 546 (Mo. Ct. App. 1983).
286. Id. at 552.
287. Id. (emphasis in original).
288. Id. at 554 (citations omitted); see also Kwoun v. Southeast Mo. Professional Standards
Review Org., 622 F. Supp. 520, 531 (E.D. Mo. 1985), aff'd, 811 F.2d 401 (8th Cir. 1987), cert.
denied, 486 U.S. 1022 (1988) ("The doctrine is applicable only when the factual basis of the complaint
does not fall within the parameters of an established tort."); Tufts v. Madesco Inv. Corp., 524 F.
Supp. 484, 486 (E.D. Mo. 1981) ("the doctrine is applicable only when the factual basis of the
complaint does not fall within the parameters of an established tort"); Greco v. Robinson, 747
S.W.2d 730, 735 (Mo. Ct. App. 1988) ("a release obtained by harassment, duress, and coercion
is not 'an intentional lawful act,' therefore, the first element is not met"); Meikle v. Van Biber,
745 S.W.2d 714, 717.(Mo. Ct. App. 1987) ("By definition, a prima facie tort involves the commission
of a lawful act by the defendant."); Arana v. Koerner, 735 S.W.2d 729, 736 (Mo. Ct. App. 1987)
("the prima facie tort theory is not available where the plaintiff's claim falls within a well-defined
nominate tort"); State ex rel. Casey's Gen. Stores, Inc. v. City of Louisiana, 734 S.W.2d 890, 896
(Mo. Ct. App. 1987) (in a case where a city enacted a zoning ordinance declaring a site where the
plaintiff intended to build a new convenience store as a residential area, the court dismissed the
prima facie tort action because the plaintiff had pleaded the same misconduct for violation of equal
protection and prima facie tort, noting that the two were mutually exclusive); Stegeman v. First
Mo. Bank, 722 S.W.2d 349, 352 (Mo. Ct. App. 1987) (in a suit arising out of a note action, where
the debtor sent payment to the wrong party, the court observed that a prima facie tort action may
not be maintained when the case falls under any nominate tort); Guirl v. Guirl, 708 S.W.2d 239,
248 (Mo. Ct. App. 1986) ("This tort [prima facie tort] is not submissible in all cases where the
elements are proven. If at the close of all the evidence, plaintiff's proof warrants submission under
existing well-defined nominate tort cause of action, the action may not be submitted under the
prima facie tort doctrine.").
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g.

The Balancing Test

Borrowing from the Restatement (Second) of Torts, the Missouri courts
apply a "balancing of interests" test. It should be stressed, however,
that the plaintiff is obligated to present a submissible case in which all
four elements of prima facie tort have been established before the balancing test is applied.28 9 The balancing test includes four elements: (1)
the nature and seriousness of the harm to the injured party; (2) the
interest promoted by the actor's conduct; (3) the character of the means
used by the actor; and (4) the actor's motive. 29° In considering these
elements
(1) the physical harm to person or property is weighed more heavily
than emotional harm or harm to prospective pecuniary interest,
(2) established privileges or rights of the actor are to be afforded
proper weight, (3) conduct which offends societal concepts of fairness
and morality favor liability, and (4) the degree of malice motivating
the actor291 may be so overwhelming as to tip the scales in favor of
liability.
This balancing test was applied in Gary Surdyke Yamaha, Inc. v.
Donelson,292 which involved a competitor advertising motorcycles at discount and selling them at cost with the alleged intention of putting the
plaintiff out of business. The court stated that
the trial court, in the first instance, should determine whether sufficient
justification for defendant's act existed. To do so, the trial court
balances the conflicting private interests involved as well as the societal
interests. Only if this balance weighs in favor of the plaintiff is the
case given to the jury to balance the 'bad' motivation shown by the
plaintiff against the 'claimed' motivation of the defendant. 29a
After balancing the four factors of the balancing test, the court determined
that the balance was in favor of the defendant.
h. Application in the Labor Context
It is worth noting that the Missouri courts have not allowed discharged
at-will employees to maintain prima facie tort actions against their employers for claimed wrongful discharges. 29 Prima facie tort may be used
by an employer, however, in the context of employee strikes. In State
ex rel. Ashcroft v. Kansas City Firefighters,295 the court ruled that the

289. Dowd v. General Motors Acceptance Corp., 685 S.W.2d 868 (Mo. Ct. App. 1984).
290. Id. at 873.
291. Id.
292. 743 S.W.2d 522 (Mo. Ct. App. 1987).
293. Id. at 525.
294. See Anselmo v. Manufacturers Life Ins. Co., 595 F. Supp. 541, 548-49 (W.D. Mo. 1984)
("prima facie tort would not be used to convert an employment at-will into a relationship which
could be terminated only for a cause"); Dake v. Tuell, 687 S.W.2d 191 (Mo. 1985) (en banc)
(discharged at-will employee may not bring action against employer based on prima facie tort).
295. 672 S.W.2d 99 (Mo. Ct. App. 1984).
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State of Missouri could maintain a cause of action in tort under the
Restatement (Second) of Torts for a fire fighters strike even though there
was no private action under the statute barring such strikes by public
workers. 296 The court noted that the defendants' actions could not be
297
justified because public worker strikes were prohibited by statute.
D. The Restatement Principle of Prima Facie Tort
Both New Mexico and Missouri rely on portions of the Restatement
(Second) of Torts in analyzing the prima facie tort cause of action.
Section 870 of the Restatement is titled "Liability for Intended Consequences-General Principle" and provides: "One who intentionally causes
injury to another is subject to liability to the other for that injury, if
his conduct is generally culpable and not justifiable under the circumstances. This liability may be imposed although the actor's conduct does
not come within a traditional category of tort liability." 29 This section
obviously states "a general principle rather than setting forth specific
rules," 299 thereby accomplishing Sir Frederick Pollock's attempt at creating
a general theory of tort liability. As in prima facie tort, the Restatement
requires a showing that the actor intended to produce the harm, not
merely that he intended to perform the act. 3 °° But the actor also may
be "treated as intending that consequence if he knows or believes that
the consequence is certain, or substantially certain, to result from his
30
act." 1
The Restatement focuses on three factors: (1) the plaintiff's injury
("injury" meaning the invasion of a legally protected right); (2) whether
the actor's conduct is culpable; and (3) whether the actor's conduct is
unjustifiable.302 In evaluating these factors, the following should be considered: "(1) the nature and seriousness of the harm to the injured party,
(2) the nature and significance of the interests promoted by the actor's
conduct, (3) the character of the means used by the actor and (4) the
actor's motive. ' 30 3 In considering the nature and seriousness of the harm,
physical harm weighs heavily, with harm to existing advantageous relations
and harm to prospective pecuniary interests weighing less heavily. 3°4 Emotional harm will vary according to severity. 305 Established privileges, such
as self-defense or seeking business through competition, will weigh heavily
in considering the interests promoted by the actor's conduct. 306

296. Id at 111-16.

297.
298.
299.
300.

Id. at 116.
RESTATEMENT (SECOND) OF TORTS § 870 (1986).
Id. comment a.
Id. comment b.

301. Id.

302.
303.
304.
305.
306.

Id. comment e.
Id.
Id. comment f.
Id.
Id. comment g.
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In considering the means used by the actor, illegal, unfair or immoral
conduct will weigh heavily toward liability. Violations of civil or criminal
statutes strongly indicate liability. 31 With respect to motive, an actor's
desire to harm the plaintiff without any interest of his own to promote
("disinterested malevolence") weighs heavily toward liability.3 °8
The judge initially engages in this balancing test "to determine whether
tort liability will exist for the type of injury that the defendant has
imposed on the plaintiff and what privileges will apply." 3 °9 The jury then
applies the rules and standards set by the judge to the facts. 10
The Restatement position contemplates "recovery when a restrictive
rule of the traditional tort would not permit it." ' " The authors caution,
however, that "[i]f the restriction expresses an important policy of the
12
Furthermore, "reclaw against liability," it should not be disregarded.
ognized privileges for the established torts that are most analogous to
the newly-created tort will usually be held applicable . . . .
With respect to damages, "proof of actual harm is required. 3 14 The
used to cirRestatement authors also suggest that this section not 31be
5
cumvent the statutes of limitations of established torts.
V.

A COMPARISON OF PRIMA FACIE TORT WITH
INTENTIONAL BUSINESS TORTS

Because a plaintiff may not employ the prima facie tort doctrine when
his "proof is susceptible to submission under one of the accepted categories
of tort, 3 1 6 it is useful to briefly summarize several common intentional
business torts and to compare them to prima facie tort. Thus, abuse of
process, malicious prosecution, interference with contractual relations,
defamation, and slander of title are briefly examined below.
Abuse of Process
The abuse of process principle has been set forth as follows: "One
who uses a legal process, whether criminal or civil, against another
primarily to accomplish a purpose for which it is not designed, is subject
31 7
to liability to the other for harm caused by the abuse of process.
"The usual case of abuse of process is some form of extortion, using
the process to put pressure upon the other to compel him to pay a
different debt or to take some other action or refrain from it.' 3 18 In
A.

307. Id. comment h.
308. Id. comment i.
309. Id. comment k.
310. Id.

311. Id. comment j.
312.
313.
314.
315.

Id.
Id.
Id. comment m.
Id. comment n.

316. Schmitz, 109 N.M. at 396, 785 P.2d at 736 (emphasis added).
317. RESTATEMENT (SECOND) OF TORTS § 682 (1976).
318. Id. comment b.
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Farmer's Gin Co. v. Ward,1 9 the court listed some examples of abuse
of process: excessive execution on a judgment; attachment on property
other than that involved in the litigation or in an excessive amount;
oppressive conduct in connection with the arrest of a person or theoseizure
of property; extortion of excessive sums of money under threat of criminal
prosecution; or having a writ of execution wrongfully returned unsatisfied
in order to arrest the debtor or cause him other legal or personal
harassment.
One month after the supreme court rendered the Schmitz decision, it
reviewed the requirements of abuse of process in Richardson v. Rutherford.3 20 Relying on its previous decision in Farmer's Gin Co. and the
Restatement, it described the two essential elements of the tort as follows:
(1) the existence of an ulterior motive, and (2) an act in the use of
process other than such as would be proper in the regular prosecution
of the charge.3 21 The Richardson court also stated the requirements in
this way: (1) the initiation of legal process when the primary motive is
to accomplish an illegitimate end, and (2) the commission of an overt
act designed to effect this end.3 22 As explained in the Restatement, the
word "primarily" is used because "there is no action for abuse of process
when the process is used for the purpose for which it is intended, but
there is an incidental motive of spite or an ulterior purpose of benefit
to the defendant. 3 23 The initial use of process, such as the filing of a
lawsuit, may constitute the required "overt act." 3 24
3 25
Abuse of process also requires proof that the plaintiff suffered damages.
be shown, it is unclear whether special damages
Although some injury must
3 26
would have to proved.
Like prima facie tort, abuse of process creates liability for the performance of a lawful act, i.e., the initiation of legal process, when the
actor's primary purpose in initiating the process is to accomplish an
illegitimate end.3 27 Unlike prima facie tort, however, the intent to injure
a plaintiff is irrelevant. A bad motive will not make one liable if the
32
process is used for the purpose for which it was designed and intended. 1
"[T]he entirely justified prosecution of another on a criminal charge,
does not become abuse of process merely because the instigator dislikes
the accused and enjoys doing him harm; nor does the instigation of

319. 73 N.M. 405, 407, 389 P.2d 9, 11 (1964).
320. 109 N.M. 495, 787 P.2d 414 (1990).

321. Id. at 501, 787 P.2d at 420.
322. Id. at 502, 787 P.2d at 421.
323. RESTATEMENT (SECOND) OF TORTS § 682 comment b (1976).
324. Richardson, 109 N.M. at 502, 787 P.2d at 421.
325. Zamora v. Creamland Dairies, Inc., 106 N.M. 628, 635, 747 P.2d 923, 930 (Ct. App. 1987);
Hertz Corp. v. Paloni, 95 N.M. 212, 215, 619 P.2d 1256, 1259 (Ct. App. 1980).
326. Richardson, 109 N.M. at 501 n.3, 787 P.2d at 420 n.3.
327. For cases analyzing the use of prima facie tort in the abuse of process context, see Church
of Scientology v. Siegelman, 94 F.R.D. 735, 739 (S.D.N.Y. 1982); Guirl v. Guirl, 708 S.W.2d 239,
248 (Mo. Ct. App. 1986); Board of Educ. v. Farmingdale Classroom Teachers Ass'n, 38 N.Y.2d
397, 343 N.E.2d 278, 380 N.Y.S.2d 635 (1975).
328. RESTATEMENT (SECOND) OF TORTS § 682 (Appendix) at 480-81 (1981).
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justified bankruptcy proceedings become abuse of process merely because
the instigator hopes to derive benefit from the closing down of the
business of a competitor." 3 29
B.

Malicious Prosecution
Malicious prosecution, which usually occurs in the criminal prosecution
context, is a cause of action arising from the initiation of legal proceedings
without probable cause, where the proceedings were brought for a purpose
other than that of bringing an offender to justice, and when the proceedings have been terminated in favor of the person against whom they
were brought.330 Malice is a necessary element of the tort and has been
defined as "a wrong act done intentionally, without legal justification,
and may be drawn from the lack of probable cause." 33 ' If, however,
prosprobable cause to bring the action exists, an action for 3malicious
32
ecution will not lie even if it was maliciously motivated.
Probable cause in the criminal prosecution context "is an honest belief
on the part of the prosecutor in the guilt of the accused, based on
reasonable grounds. 3 3 3 Probable cause in the civil context has not been
defined by the New Mexico courts, but the Restatement indicates that
probable cause will be found if the actor "reasonably believes in the
existence of the facts upon which the claim is based" and that under
the actor believed it
those facts, the claim would be legally valid or
334
would be valid based on the advice of counsel.
Another requirement of malicious prosecution is proof of damages. A
malicious prosecution action will not lie "where there has been no arrest
of the person or seizure of the property of the defendant, or where the
except those which are the necessary
defendant has suffered no injuries
335
result in all ordinary lawsuits.' '
Unlike prima facie tort, which requires "an intent to injure the
plaintiff, ' 3 6 malicious prosecution requires that the defendant act primarily for a purpose other than that of securing the proper adjudication
of the claim, which may or may not include an intent to injure the
plaintiff. 337 Because the requirements of malicious prosecution are stringent, a plaintiff will be tempted to turn to prima facie tort as another
avenue of relief. Prima facie tort, however, should not be used "to evade
stringent requirements of other established doctrines of law. '338

329. Id. comment b.
330. Zamora v. Creamland Dairies, Inc., 106 N.M. 628, 632, 747 P.2d 923, 927 (Ct. App. 1987);
RESTATEMENT (SECOND) OF TORTS § 653 (1976).
331. Marchbanks v. Young, 47 N.M. 213, 216, 139 P.2d 594, 596 (1943).
332. Id. at 217, 139 P.2d at 597.
333. Id. at 216, 139 P.2d at 596.
334. RESTATEMENT (SECOND) OF TORTS § 675 (1976).
335. Landavazo v. Credit Bureau of Albuquerque, 72 N.M. 456, 457, 384 P.2d 891, 891 (1963);
Johnson v. Walker-Smith Co., 47 N.M. 310, 312, 142 P.2d 546, 547 (1943).
336. Schmitz, 109 N.M. at 394, 785 P.2d at 734.
337. RESTATEMENT (SECOND) OF TORTS § 676 comment c (1976).

338. Schmitz, 109 N.M. at 398, 785 P.2d at 738. For cases discussing the use of prima facie
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Interference with ContractualRelations

1. Interference with Existing Contractual Relations
One who without privilege or justification induces a third person not
to perform a contract with another is liable to the other for the harm
caused thereby.33 9 Malice, ill will, or a desire to harm the injured party,
is not a condition of liability for inducement to breach. 314 All that is
required is proof that the defendant intended to cause the breach without
justification. 4' A defendant may be privileged or justified, however, 3in
42
protecting his own legal interest (a present, existing economic interest).
In comparison, the tort of interference with prospective contractual relations requires proof of sole motivation to harm. 43 The reason for this
difference is that rights involved with prospective contracts are speculative,
while the more concrete rights involved with existing contracts are entitled
to a greater degree of protection. 3 "
2. Interference with Prospective Contractual Relations
One who intentionally and improperly interferes with another's prospective contractual relations is subject to liability to the other for the
345
pecuniary harm resulting from loss of the benefits of the relationship. 46

3
This tort requires either an improper motive or an improper means.

If the plaintiff relies on improper motive, it must be solely to harm the

plaintiff. 347 Competition, while not justifying interference with existing

may sanction interference with prospective concontractual relations,
348
tractual relations.
Because of the difficulty of proving that a defendant was motivated
solely to harm a plaintiff, a plaintiff may seek to rely on prima facie

tort in this context, see Kwoun v. Southeast Mo. Professional Standards Review Org., 622 F. Supp.
520, 531-32 (E.D. Mo. 1985), aff'd, 811 F.2d 401 (8th Cir. 1987), cert. denied, 486 U.S. 1022
(1988); Curiano v. Suozzi, 63 N.Y.2d 113, 469 N.E.2d 1324, 480 N.Y.S.2d 466 (1984); Boyer v.
Carondelet Sav. & Loan Ass'n, 633 S.W.2d 98, 100 (Mo. Ct. App. 1982); Belsky v. Lowenthal,
405 N.Y.S.2d 62, 64 (App. Div. 1978); Penn-Ohio Steel Corp. v. Allis-Chalmers Mfg. Co., 7 A.D.2d
441, 184 N.Y.S.2d 58, 60 (App. Div. 1959).
339. Williams v. Ascraft, 72 N.M. 120, 381 P.2d 55 (1963); Wolf v. Perry, 65 N.M. 457, 461,
339 P.2d 679, 681 (1959) (relying on the articulation of this tort as set forth in RESTATEMENT
(SEc OND) OF TORTS § 766 (1939)).
340. RESTATEMENT (SECOND) OF TORTS § 766 (1976); Acme Cigarette Servs., Inc. v. Gallegos, 91
N.M. 577, 577 P.2d 885 (Ct. App. 1978); Bynum v. Bynum, 87 N.M. 195, 198, 531 P.2d 618,
621 (Ct. App. 1975).
341. Bynum, 87 N.M. at 198, 531 P.2d at 621.
342. Speer v. Cimosz, 97 N.M. 602, 606, 642 P.2d 205, 209 (Ct. App. 1982); Williams, 72 N.M.
at 121, 381 P.2d at 56.
343. M&M Rental Tools, Inc. v. Milchem, Inc., 94 N.M. 449, 454, 612 P.2d 241, 246 (Ct. App.
1980).
344. Anderson v. Dairyland Ins. Co., 97 N.M. 155, 158-59, 637 P.2d 837, 840-41 (1981).
345. Anderson, 97 N.M. 155, 637 P.2d 837.
346. Id. at 159, 637 P.2d at 841.
347. Id.
348. M&M Rental Tools, Inc. v. Milchem, Inc., 94 N.M. 449, 454, 612 P.2d 241, 246 (Ct. App.
1980).
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tort as an alternative. But "prima facie tort should not be used to evade
stringent requirements of other established doctrines of law."' 3 49 It could
be argued, however, that when a defendant is privileged or justified to
interfere with a plaintiff's existing or prospective contractual relations,
the plaintiff's proof will not be susceptible to submission under this tort,
thereby allowing the plaintiff to proceed with the prima facie tort claim.
In any event, competition
also should not form the basis of a prima
5
facie tort action . 0
D. Defamation
Generally, a statement is defamatory if a defendant: (I) publishes a
communication which contains a statement of fact (not opinion) concerning a plaintiff; (2) the statement was false and defamatory; (3) the
person receiving the communication understood the statement to be defamatory; (4) the defendant either knew the communication to be false,
negligently failed to recognize that it was false, or acted with malice;
and (5) the communication proximately caused actual injury to plaintiff's
reputation. 5 ' If the plaintiff is a public official or figure, he must prove

malice .352
It could be argued that a truthful statement of fact or a false opinion
that is published with the intention of injuring a person and without
justification, although not defamatory, constitutes a prima facie tort. But
it would be incongruous to allow prima facie tort to eliminate a requirement or restrictive feature of a traditional tort, such as defamation,
which expresses an important public policy-freedom of speech. Thus,
because the action would come within the boundaries of a well-established
intentional tort, it should not be allowed to proceed as a prima facie
tort.

53

E.

Slander of Title
Slander of title "occurs when one who, without the privilege to do
so, willfully records or publishes matter which is untrue and disparaging
to another's property rights and land, as would lead a reasonable man

349. Schmitz, 109 N.M. at 396, 785 P.2d at 736.
350. Benton v. Kennedy-Van Saun Mfg. & Eng'g Corp., 2 A.D.2d 27, 152 N.Y.S.2d 955, 957
(1956) ("Competition as such, no matter how vigorous or even ruthless, is not a tort at common
law.").
351. SuP. CT. RULEs ANNi. 13-1002 (Recomp. 1986) (U.J.I. Civ.); Bookout v. Griffin, 97 N.M.
336, 639 P.2d 1190 (1982).
352. Garcia v. Board of Educ. of Socorro Consol. School Dist., 777 F.2d 1403 (10th Cir. 1985),
cert. denied, 479 U.S. 814 (1986). Malice is defined in New York Times Co. v. Sullivan, 376 U.S.
254 (1964).
353. Schmitz, 109 N.M. at 394, 785 P.2d at 734. For cases analyzing this situation, see Price v.
Viking Press, Inc., 625 F. Supp. 641, 651 (D. Minn. 1985), aff'd, 881 F.2d 1426 (8th Cir. 1989);
Sadowy v. Sony Corp. of America, 496 F. Supp. 1071, 1076 (S.D.N.Y. 1980); National Nutritional
Foods Ass'n v. Whelan, 492 F. Supp. 374, 384 (S.D.N.Y. 1980); Holt v. Columbia Broadcasting
Sys., Inc., 253 N.Y.S.2d 1020, 1023 (App. Div. 1964); Green v. Time, Inc., 147 N.Y.S.2d 828,
830 (App. Div. 1955); Strollo v. Jersey Central Power & Light Co., 26 A.2d 559, 561 (N.J. 1942).
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to foresee that the conduct of a third purchaser might be determined
thereby. 35 4 Both malice and special damages are essential elements of
a claim of slander of title. 3"5 There are a variety of privileges which
provide defenses to slander of title. 35 6 A publisher may abuse the privilege,
reasonable grounds for belief, in the
however, when he lacks belief, or
35 7
truth of the alleged defamation.
While slander of title requires allegation and proof of special damages,
the plaintiff in a prima facie action is not subject to this requirement.
Slander of title also permits a defendant, in good faith, to assert a claim
to a legally protected interest of his own even when that assertion is
neither correct nor reasonable. 31 In comparison, a defendant's actions
in a prima facie tort suit must be justifiable. 35 9 Slander of title and prima
proof that the
facie tort are similar, however, in that both require
36
defendant actually intended to injure the plaintiff. 0
VI. CONCLUSION
Based on the collective experience of New York and Missouri, it appears
that prima facie tort will arise most often in a commercial context,
especially in the areas of unfair business competition, labor disputes,
non-defamatory statements, and malicious prosecution or abuse of process.
Although the principle has been used primarily for the benefit of a
plaintiff, it is conceivable that it could be used defensively as a counterclaim, especially in unjustified medical or legal malpractice claims when
malicious prosecution or abuse of process claims are not available, or
in labor disputes for malicious employment strikes. It also might be used
where there is a statutory violation, but no private cause of action.
The other state courts which have adopted prima facie tort have
expressed displeasure with it and have placed substantial limitations on
its use. It has been disfavored by those courts because of the difficulties
associated with determining motive, and because of the danger that a
party may use it to avoid or circumvent the restrictive features of established torts. There are many other reasons why the use of this tort
should be restricted. For example, it allows the judiciary to intrude into
the free enterprise system, where profit motive, economic self-interest,
and business success is valued. 3 6' It also permits a judge or a jury to

354. Den-Gar Enter. v. Romero, 94 N.M. 425, 430, 611 P.2d 1119, 1124 (Ct. App. 1980).
355. Id.; Jemez Properties, Inc. v. Lucero, 94 N.M. 181, 186, 608 P.2d 157, 162 (Ct. App.
1979).
356. See, e.g., Bookout v. Griffin, 97 N.M. 336, 639 P.2d 1190 (1982); Stover v. Journal Publishing
Co., 105 N.M. 291, 731 P.2d 1335 (Ct. App. 1985).
357. Bookout, 97 N.M. at 339, 639 P.2d at 1193; RESTATEMENT (SEcoND) OF TORTS §§ 647, 649
(1976).
358. RESTATEMENT (SECOND) OF TORTS § 647 comment b (1976).
359. Schmitz, 109 N.M. at 398, 785 P.2d at 738.
360. Id. at 395, 785 P.2d at 735; RESTATEMENT (SECOND) OF TORTS § 623A comment b (1976).
361. But as Dean Prosser noted in his Handbook of The Law of Torts, "it is in the cases where
motive is called into question that it becomes most clearly apparent that the law of torts is a
battlefield of the conflict between capital and labor, between business competitors, and others who
have conflicting claims in the economic struggle." W. PROSSER, HANDBOOK OF THE LAW OF TORTS
33 (1941).
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interfere with management decisions and undermine agreed upon contract
terms. Because of problems inherent in the prima facie tort cause of
action, an award under this theory has rarely, if ever, survived appellate
scrutiny.
Despite the experience of other states, the Schmitz court has revealed
an eagerness to promote the use of this tort in New Mexico. This approach
should cause concern because prima facie tort has the potential of eliminating the important policies and protections embodied in the elements
of traditional torts, many of which have developed over centuries, and
replacing them with a nebulous, all-encompassing and formless cause of
action. Vigilant use of the restrictions set forth in the law of New York
and Missouri by the defense bar, together with the judiciary's disciplined
exercise of responsibility in enforcing restrictions, should help to minimize
the potentially adverse consequences of the prima facie tort doctrine and
keep it from degenerating into the intentional tort.

