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THE ENDLESS ORDEALS OF JACQUELINE ORTIZ: A
DESERT STORM SOLDIER'S UNSUCCESSFUL ATTEMPT
TO RECOVER FOR A SEXUAL ATTACK BY HER FIRST
SERGEANT
HENRY MARK HOLZER*

I.

INTRODUCTION

Jacqueline Ortiz, an Army Reservist from New Mexico, was activated
with her unit for Operation Desert Storm and sent to Saudi Arabia. On
January 19, 1991, two days after the air war began, Ms. Ortiz was
sexually attacked by her first sergeant.' Despite Specialist Ortiz's timely
outcry and an Army psychiatrist's certification that she was suffering
from post traumatic stress disorder, a perfunctory investigation in the
Persian Gulf concluded that what the first sergeant later would admit
was a forcible sexual act, was consensual. Accordingly, after Ortiz returned
to the United States, both she and the perpetrator were issued letters of
reprimand by Colonel John M. Gosdin. 2 Ortiz's reprimand read:
1. While serving in Saudi Arabia with Company D, 52d Engineer
Battalion, 420th Engineer Brigade in Operation Desert Storm you
were involved in sexual improprieties with a member of your command.
2. You are hereby reprimanded for your misconduct in the commission of sexual acts with a member of your command. Your conduct
cannot be tolerated.
3. These acts of misconduct are professionally and morally reprehensible. They indicate your unwillingness or inability to conform
* Henry Mark Holzer, Visiting Professor of Law at the University of New Mexico School of
Law during the Fall 1993 semester, is a Professor of Law at Brooklyn Law School. He maintains
an active constitutional litigation and appellate practice and has served as co-counsel with MaryLiz
Geffert of the Santa Fe firm of Potter, Mills & Cassutt for Jacqueline Ortiz in the matters described
in this article and others related to the sexual attack on her in the Persian Gulf. Professor Holzer
wishes to thank Suzanna Miller, Class of 1994, and Jeanette Rodriguez, Class of 1993, Brooklyn
Law School, for their research assistance. This article was written with the support of a Brooklyn
Law School 1992 Summer Writing Program stipend.
I. In essence, he ordered Specialist Ortiz to report to his tent where, after a brief discussion
concerning billeting arrangements, he pushed her down, exposed himself, and forced his penis into
her mouth. Ortiz has recounted these events countless times: to Army officials, to members of
Congress, to countless civilians, to her family and friends and to the media. See, e.g., Jane Gross,
Suffering in Silence No More: Fighting Sexual Harassment, N.Y. Tms, July 13, 1992, at Al; Jill
Smolowe, An Officer, Not a Gentleman, TimE, July 13, 1992, at 36; Coleman Cornelius, Gulf Vet
Charges Sergeant Assaulted Her While Overseas, ALBUQUERQUE J., Nov. 21, 1991, at Al; Chip
Johnson & Karen MacPherson, Gulf Vet Charges Sexual Abuse, THE ALBUQUERQUE TRIB., Nov.

21, 1991, at A3. In addition, as appears more fully infra, during the stateside reinvestigation of
the Persian Gulf incident the first sergeant confessed to Army Criminal Investigation Command
agents that he forced his penis into Ortiz's mouth.
2. Gosdin, also a reservist and then commanding officer of the 420th Engineer Brigade, has
since been promoted to Brigadier General.
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your behavior to the minimum standards of acceptable conduct. Your
actions demonstrate a lack of judgment, disregard of the law, and
lack of concern for what is morally and ethically right. Your misconduct has undermined the morale, good order and discipline of the
unit and may cost you your career.
4. This is an Administrative Reprimand ....

Shortly after Ortiz's unit returned to the United States, Desert Storm
soldiers were deactivated and returned to civilian life. Ortiz was unwilling
to accept the Army's characterization of the forcible sexual act as consensual, and to accept an administrative reprimand. Ortiz sought help
from her Congressman, Bill Richardson (D-NM),4 who was successful in
convincing the Secretary of the Army and the U.S. Army Criminal
Investigation Division Command (CIDC) to reopen the Ortiz investigation.' Congressman Richardson's office also issued a press release on
Ms. Ortiz's behalf which spurred widespread interest in the Ortiz case
and generated considerable publicity. 6 The publicity of the Ortiz case led
to the occurrence of two additional related events. The first sergeant, a
civilian and still an Army Reservist, was interviewed about the Persian
Gulf incident by an Albuquerque television reporter. The first sergeant
told the reporter that Ortiz had voluntarily fellated him. 7 The second
related event occurred when Ortiz's company commander told an Albuquerque newspaper that there was no evidence to support an allegation
that the sexual contact between Ortiz and the first sergeant was forcible
fellatio. 8 In effect, the commander stated that the sexual contact had
been consensual.
After these incidents occurred, Ortiz was more insistent to clear her
name. She wanted to prove that the Army had a responsibility to investigate properly and punish the first sergeant for his actions. Ortiz also
wanted the company commander to be sanctioned for his comments to
the newspaper.

3. Letter from Colonel John M. Gosdin, Commanding Officer, 420th Engineer Brigade, to
Specialist Jacqueline Ortiz (Nov. 16, 1991) (on file with the New Mexico Law Review).
4. See Gross, supra note 1.
5. See Coleman Cornelius, Army Re-examines Sex Case, ALBUQUERQUE J., Feb. 28, 1992, at
A3. According to this story, which was carried by the Associated Press throughout the United
States: "The
investigation of allegations of sexual assault has been
reopened by the Army's
Barbara Goodno said
Maj.
spokeswoman
Army
Criminal Investigation command,"
in a telephone interview from her office at the Pentagon. "This decision is based
on potential new information not previously available," Goodno said. She could
not say what information persuaded Army investigators to reexamine the claims.
6. The publicity was intensified due to the fact that the Navy "Tailhook" scandal-alleged
widespread sexual harassment at an aviators' convention in Las Vegas, Nevada-was contemporaneously revealed.
7. David P. Weidner, Ortiz Condemns Martinez "Lies", LAS VEGAS OPTIC, Jan. 22, 1992, at
1.
8. Coleman Cornelius, Lawyer Plans Suit In Alleged Assault, ALBUQUERQUE J., Nov. 24, 1991,
at D2.
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As part of the process to clear her name, Ortiz had to spend many
hours with an Army CIDC investigator recounting the details of the
sexual assault. After an earnest CIDC investigation and a confession9 by
the first sergeant, the Army admitted that it made a mistake: Ortiz had
been criminally and tortiously attacked sexually by her first sergeant.
After the CIDC investigation and the first sergeant's confession, Ortiz
received a letter from now-General Gosdin:
1. On 16 November 1991, I issued you an administrative reprimand
regarding misconduct on your part while serving in Operation Desert
Storm. That reprimand was based on the facts available at that time
which were developed through extensive investigation. Results of a.
subsequent investigation have proven those initial facts to be incorrect.
Therefore, I hereby rescind the 16 November 1991 administrative
reprimand and declare it to be invalid.
2. I know this has caused you great concern and I sincerely apologize
for the error. The reprimand is no longer valid and I am pleased to
now set the record straight.
3. Further, I am directing that the reprimand be removed from your
Official Military Personnel File as well as from your Military Personnel
Records Jacket.' 0
The Army's willingness to admit, albeit belatedly, that Ortiz had been
sexually attacked by her first sergeant was only the beginning of a long
and frustrating ordeal for Jacqueline Ortiz. She confronted a possible
tort claim recompense from the government, a criminal action against
the first sergeant, and perhaps, a defamation claim against him and the
company commander.
II.

THE FEDERAL TORT CLAIMS ACT"

Since the first sergeant was a member of the United States Army,
Ortiz's best defendant for a tort-based lawsuit was the first sergeant's
employer, the federal government. Accordingly, Ortiz's former counsel
filed the requisite Notice of Claim. 2 The notice described the sexual
attack on Ortiz and explained her physical and mental state during and
after the attack:

9. The first sergeant's confession, suppressed by the military trial judge because he believed
that the CIDC agents had used psychological coercion to obtain it, was later ruled admissible by
the United States Army Court of Military Review. That court was reversed by the United States
Court of Military Appeals. On December 13, 1993, the first sergeant pleaded guilty to sodomy and
to making two false official statements. He was sentenced to a bad conduct discharge.
10. Letter from Brigadier General John M. Gosdin, Commanding Officer, 420th Engineer Brigade,
to Specialist Jacqueline Ortiz (May 22, 1992) (on file with the New Mexico Law Reviewl. On the
same day Gosdin also wrote to the Army Personnel Center stating, inter alia, that the CIDC
reinvestigation had revealed "proof that the original facts, upon which I gave the reprimand, were
wrong."
I1.28 U.S.C. §§ 2671-2680 (1988) [hereinafter FTCA].
12. See 28 U.S.C. § 2675(a) (1988); 28 C.F.R. § 14.2(a) (1991). The Notice of Claim was filed
by Ortiz's former counsel, before the author became her attorney.
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Jacqueline Ortiz has been caused to suffer severe mental anguish and
emotional trauma which have resulted in the deterioration of her
physical well being. Because of her mental state and physical condition
Ms. Ortiz has been compelled to seek hospitalization, and psychological
treatment and counseling. On March 15, 1991, she was admitted as
in-patient at Dharan [Saudi Arabia] (85th Ivac [sic] Hospital) where
she remained for approximately 12 days. Since her release Ms. Ortiz
has remained under the care of various doctors and therapists. All
medical reports and records indicate that Jacqueline Ortiz suffers from
Among the characteristics exPost-Traumatic Stress Disorder ....
perienced by Ms. Ortiz are: emotional numbness, ambivalence, feelings
of isolation, alienation from family and friends, hopelessness, lack
of motivation and an overall emotional breakdown. She also experiences humiliation, anger and mood swings. She is constantly nauseated and fatigued. Because of these symptoms she is receiving
ongoing care at the Rape Crisis Center in Santa Fe, New Mexico ....
As a direct result of the sexual assault by [the first sergeant] ...
Jacqueline Ortiz has been unable to function as a normal human
being. She is unable to seek employment or return to college. She
can barely care for her eight year-old son. She can no longer participate
in social activities or carry on normal relationships with others. She
is essentially leading a nonproductive existence; her prognosis is most
uncertain. Ms. Ortiz will suffer tremendously, both emotionally and
psychologically. She will undoubtedly be affected for the rest of her
life with significant disruptions. 3
The government's response to Ortiz's claim under the Federal Tort
Claims Act was outlined in a July 8, 1992, letter from the counsel for
the Army Claims Service to the Chief of the Air Force Legal Service
Agency:
1. The only statute under which subject claim [by Jacqueline Ortiz]
can possibly be considered is the Military Claims Act, 10 U.S.C.
2733. As it arose in Saudi Arabia, it is 4forwarded for your disposition
under your single service disposition.
A month later, Ortiz's new counsel received a response from the Air
Force:
We have reviewed the claim of Jacqueline Ortiz for damages arising
from a January 19, 1991 incident of sexual misconduct which occurred
in Saudi Arabia. The Army forwarded the claim to us because we
have jurisdiction over claims arising in Saudi Arabia. The claim was
considered under the provisions of the Federal Tort Claims Act ....

13. United States Department of Justice Standard Form 95, Claim for Damage, Injury or Death
(Feb. 2, 1992) (on file with the New Mexico Law Review).
14. Letter from Joseph H. Rouse, Deputy Chief, Tort Claims Division, United States Army
Claims Service, to Chief, Claims and Tort Litigation Division, Air Force Legal Service Agency (Jul.
8, 1992) (on file with the New Mexico Law Review) (emphasis added); see also 32 C.F.R. § 750.24
(1990). "Single service disposition" was a reference to the C.F.R.'s division of claims among different
departments of the military by the geographic location of the site of injury. Claims arising out of
injuries sustained in Saudi Arabia are processed by the Department of the Air Force. Id.
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After careful review of the facts and applicable law, I have no choice
but to deny this claim.
First, under the Federal Tort Claims Act, claims arising in foreign
countries are not cognizable. See 28 U.S.C. Section 2680(k). Because
this incident occurred in Saudi Arabia, it would therefore not be
cognizable under that Act.
Second, injuries due to assault, battery, libel, and slander are also
excluded under the Federal Tort Claims Act. See 28 U.S.C. Section
2680(h).
Third, under ... the Federal Tort Claims Act . .. injuries arising
"incident to service" are exempted. See Feres v. United States, 340
U.S. 135 (1950) and 10 U.S.C. Section 2733(a)(3).
Finally, [the Federal Tort Claims Act] require[s] the claim to arise
from actions that were within the scope of employment. See 28 U.S.C.
1346(b) ....
Clearly sexual misconduct is not within the scope of
employment. 15
Although the Air Force's denial of Ortiz's claim under the Federal
Tort Claims Act was analytically backwards, it was nonetheless correct.
To understand why the denial was correct, it is necessary to review the
6
Federal Tort Claims Act (FTCA) itself.
The principle that the sovereign cannot be sued without its consent is
7
firmly established in American law, on both the state and federal level.'
Equally fundamental is the principle of respondeat superior: the master/
principal is liable for the torts of the servant/agent and the injured party
can sue either or both."
In the FTCA, the federal government waives its immunity to common
law tort liability, making the act the exclusive remedy and the government
the exclusive defendant for torts committed by a federal employee within
the scope of his employment. 9 This theory behind the FTCA means that
the federal employee, as distinguished from the government itself, possesses absolute immunity from suit for common law torts committed
within the scope of his federal employment. 20 The FTCA also permits

15. To the writer's credit, the letter concluded by saying:
We sincerely regret the injuries suffered by Ms. Ortiz in Saudi Arabia while in the
service of her country. We are unable to respond to her request for policy changes
by the Department of the Army, but note that actions have been taken against
[the sergeant] and others due to her efforts in bringing this incident to light.
Letter from Lt. Colonel Sherri W. Johnson, Chief, Tort Branch, to Philip C. Grady, Esq. and
Henry Holzer, Esq. (Aug. 11, 1992) (on file with the New Mexico Law Review).
16. 28 U.S.C. §§ 2671-2680 (1988); see also the Federal Employees Liability Reform and Tort
Compensation Act of 1988 [hereinafter FELRTCA] which amended the Federal Tort Claims Act,
Pub. L. No. 100-694, 102 Stat. 4564, (codified as amended at 28 U.S.C. § 2679 (1988)).
17. gee, e.g., W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 131, at
1033, 1043 (5th ed. 1984) [hereinafter PROSSER & KEETON]; THE RESTATEMENT (SECOND) OF TORTS,
§ 895(b) (1979).
18. PROSSER & KEETON, supra note 17, § 69.
19. 28 U.S.C. § 2679(b)(1) (1988).
20. The FTCA, however, does not extend the immunity to violations of the plaintiff's federal
Constitutional rights, or to claims based on the violation of federal statutes which allow actions
to be brought against individuals. 28 U.S.C. § 2679(b)(2) (1988). In those situations, an action
brought against an individual will survive any attempt by the government to substitute itself for
the named individual defendant(s).
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the government, qua exclusive defendant, to possess not only the usual
tort defenses which the federal employee could have asserted, 2' but also
several powerful exemptions from liability expressly contained in the
FTCA. These exemptions include, but are not limited to, liability for
intentional torts, 22 liability arising from combat,23 and liability occurring
in a foreign country. 4
Furthermore, if the federal employee is not acting within the scope of
his employment, the principle of respondeat superior is inapplicable; the
FTCA becomes irrelevant and there is no substitution of the government
as the defendant. A case can, however, go forward against the individual
tortfeasor and common tort law defenses will apply, but none of the
textual FTCA defenses (e.g., foreign country) will be available to the
individual tortfeasor. Thus, the "scope of employment" question is central
to any attempt to assert tort liability against federal employees in general,
and military tortfeasors in particular. As Professor Jayson stated:
. There can be no liability under the Federal Tort Claims Act unless
the claimant establishes that the negligent or wrongful acts or omissions
of the government employee involved happened while he was "acting
within the scope of his office or employment" under circumstances
which would impose liability on a private employer. The "scope of
employment" requirement has been said to be "the very heart and
substance of the Act." It has also been said that the "scope of
employment" clause demonstrates unmistakably that "Congress was
undertaking with the greatest precision to measure and limit the liability
5
of the government under the doctrine of respondeat superior.1
Professor Jayson also explains how "scope of employment" is to be
determined in situations similar to that of Jacqueline Ortiz.
While federal law controls the question of whether someone is a
federal employee for purposes of the FTCA, state law governs the
question of whether such an employee was acting within the scope
of his federal employment when the tort was committed ....

The

fact that intentional wrongful conduct on the part of the employee
is alleged does not preclude a finding that the employee was acting
within the scope of employment, so long as the employee is performing
motives unthe employer's work rather than acting out of personal
26
related to the furtherance of the employer's business.

21. For example, comparative negligence, contributory negligence, assumption of risk and consent.
22. 28 U.S.C. § 2680(h) (1988).
23. Id. § 2680(j).
24. Id. § 2680(k).
25. LESTER S. JAYSON, 2 HANDLING FEDERAL TORT CLAIms: ADMINISTRATIVE AND JUDICIAL REMEDIES § 216.01 (1992) (citations omitted) [hereinafter JAYSON]. For the law in New Mexico on
respondeat superior, see Miera v. Joe Heaston Oil Co., 55 N.M. 535, 235 P.2d 102 (1951); Lyon
v. Carey, 385 F. Supp. 272 (D.D.C. 1974); Bates v. United States, 517 F. Supp. 1350 (W.D. Mo.
1981).
26. JAYSON, supra note 25, § 216.01 (emphasis added); see also Williams v. United States, 350
U.S. 875 (1955).
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It appears that the sexual assault cannot be considered "performing the
employer's work." Before making this determination, however, a court
must decide which law applies to Jacqueline Ortiz's situation.
The sexual attack was committed by the first sergeant who is a New
Mexico state citizen. Jacqueline Ortiz is also a New Mexico citizen. Since
both parties reside in New Mexico, it seems that New Mexico's law would
apply. New Mexico, however, is a Restatement/First (1934) state. Section
378 of the First Restatement provides that "[t]he law of the place of
wrong determines whether a person has sustained a legal injury." 27 Because
the sexual assault occurred in Saudi Arabia, the lex loci delicti rule would
require the application of Saudi respondeat superior law. If Saudi law
holds sexual assault to be outside the scope of employment, the application
of the Law would exclude the first sergeant's sexual assault of Ortiz
from the ambit of the FTCA. At this point, the FTCA becomes inapplicable and, therefore no action would lie against the federal government.
If, in fact, the sexual assault was considered to be within the scope of
employment in Saudi Arabia, the result would still be the same. That
is, "New Mexico cases recognize an exception to the place of the wrong
rule when the application of foreign law would violate New Mexico public
policy.''28 In New Mexico, assault alone is clearly not within the scope
of employment.2 9 Therefore, New Mexico law and policy would uphold
the Air Force Tort Claims Branch determination that the FTCA was
inapplicable and that no claim existed against the first sergeant. Unfortunately for Ortiz, however, even if the sexual assault had been within
the scope of the first sergeant's employment, her claims would still be
barred due to the four exclusions found within the FTCA. Once again,
claims will be excluded under the FTCA if they arose from (a) combat
activities, 30 (b) conduct that happened
in a foreign country, 3 or (c) certain
32
intentional torts including assault.
Moreover, a claim like Jacqueline Ortiz's may also be excluded from
a federal tort claim because it occurred in a military setting. The Fere 3
doctrine allows a claim to be excluded if it arises "incident to service."
The Feres doctrine is discussed below.
III. THE FERES DOCTRINE
The Feres doctrine is applicable to "intra-military" torts; instances
where one member of the military commits a tortious act against another
27. See First Nat'l Bank in Albuquerque v. Benson, 89 N.M. 481, 553 P.2d 1288 (Ct. App.),
cert. denied, 90 N.M. 7, 558 P.2d 619 (1976) (citing Zamora v. Smalley, 68 N.M. 45, 358 P.2d
362 (1961)) (emphasis added).
28. Sandoval v. Valdez, 91 N.M. 705, 580 P.2d 131 (Ct. App. 1978); Wittkowski v. Corrections
Dep't of New Mexico, 103 N.M. 526, 710 P.2d 93 (Ct. App. 1985).
29. See Miera v. Joe Heaston Oil Co., 55 N.M. 535, 237 P.2d 102 (1951); Gibson v. Helms,
72 N.M. 152, 381 P.2d 429 (1963); Pittard v. Four Seasons Motor Inn, Inc., 101 N.M. 723, 688
P.2d 333 (1984) (affirming jury verdict which found sexual assault by hotel employee on a guest
to be outside scope of employment).
30. 28 U.S.C. § 2680(j) (1988).
31. Id. § 2680(k).
32. Id. § 2680(h).
33. Feres v. United States, 340 U.S. 135 (1950).
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member of the military. It should be noted that when, as in the Ortiz
case, the tortfeasor is a member of the military, the question of scope
34
of employment is answered by the same principles applicable to civilians.
This premise is true even though the Federal Tort Claims Act itself defines
the scope of employment in an intra-military setting as "acting in [the]
line of duty."" For example, in an intra-military tort case, if the tortfeasor
was "acting in the line of duty" the Federal Tort Claims Act does apply
and as far as the Act itself is concerned, the plaintiff can proceed against
the substituted government defendant. 3 6 In the intra-military Ortiz case,
however, the Feres doctrine provides a "catch."
As Professor Jayson explains:
As in the case of civilian employees, the fact that the claimant Was
a member of the armed forces of the United States when he sustained
injury or loss as a result of the wrongs of another federal employee,
does not of itself preclude recovery under the Federal Tort Claims
Act. There is no provision in the Act expressly excluding or limiting
the claims of servicemen. The Supreme Court, however, has construed
the Act as containing both an exclusion and a limitation with regard
to such claims.
The exclusion is broadly outlined in the distinction between the
Brooks[37] and the Feres[t ] cases. In Brooks, the Supreme Court held
that servicemen may. recover under the Tort Claims Act on claims
which have no relationship to their military service. In Feres, the
Court held that servicemen may not recover under the Act on claims
which arise out of or in the course of activity incident to their service.
Thus, whether the claims will be excluded or not depends initially
on whether they arose as an incident to service. And this is essentially
a question of fact.3 9
A review of case law that defines the breadth of "incident to service"
under the Feres doctrine reveals that even if Ortiz's claim could survive
a "scope of employment" question 4° and the problems surrounding the
exclusions to the FTCA, it would not survive the Feres test. Any complaint
of injury that occurs while the complaining party is in active duty status,

34. See Williams v. United States, 350 U.S. 857 (1955).
35. 28 U.S.C. § 2671 (1988).
36. Subject, of course, to all of the Act's various exclusions.
37. Brooks v. United States, 337 U.S. 49, 50 (1949).
38. Feres v. United States, 340 U.S. 135 (1950).
39. JAYSON, supra note 25, § 155.01 (emphasis added) (citation omitted). It is extremely important
to note that "the fact that a serviceman's activities would be considered 'incident to service' for
purposes of application of the Feres doctrine .. . does not necessarily make those same activities
within the scope of employment for the purposes of determining the government's liability under
respondeat superior doctrine." Id. § 216.01. The cases are legion where courts have wholly confused
the two concepts, "scope of employment" and "incident to service," and thus wrongly decided
the cases. See, e.g., Hale v. United States, 416 F.2d 355 (6th Cir. 1969); Jaffee v. United States,
663 F.2d 1226 (3d Cir. 1981), cert. denied, 456 U.S. 972 (1982); Cusanelli v. Klaver, 698 F.2d 82
(2d Cir. 1983); Stauber v. Cline, 837 F.2d 395 (9th Cir.), cert. denied, 488 U.S. 817 (1988). For
examples of cases reaching the right result using the wrong reasoning, see Brown v. United States,
739 F.2d 362 (8th Cir. 1984), cert. denied, 473 U.S. 904 (1985); Lutz v. Secretary of the Air Force,
944 F.2d 1477 (9th Cir. 1991).
40. 28 U.S.C. § 2672 (1988).
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on a military base, or engaged in a military mission will be barred from
investigation under Feres. Even an active duty soldier on leave or away
from the military base who files a complaint for assault may lose under
Feres. In each of the following situations the individuals who attempted
to recover from the military for injury were barred from recovery because
their conduct was defined as "incident to service." In Sanchez v. United
States,4 1 a Marine Corps private was held to have been injured "incident
to service" even though his injury occurred in an automobile accident
on a public highway while he was "on liberty." The private's complaint
was dropped pursuant to Feres. In Woodside v. United States,42 an Air
Force officer, studying on his own time for a commercial pilot's license,
was injured "incident to service" when the instruction plane crashed. In
Harten v. Coons,43 a serviceman's injury from elective surgery was held
to be "incident to service" merely because he was on active duty at the
time of the surgery. Moreover, shopping at the naval exchange has been
held to be "incident to service,"" as has an injury sustained during a
casual softball game on the lawn of a military base.4 5 And, finally, a
man who had not yet entered active duty was held to have been injured
"incident to service" when he was falsely arrested for not reporting to
a duty assignment of which he had never received notice." The liberal
interpretation and application of the "incident to service" provision in
Feres suggests that it will be almost impossible for Jacqueline Ortiz to
overcome the limitations Feres puts on individuals seeking recovery from
the military.
The Military Claims Act47
The Military Claims Act (MCA) was enacted in 1943 to unite statutory
remedies previously used by the War Department in handling claims
against employees of the armed forces." Under the MCA, any individual
who has a claim for property damage, personal injury, or death caused
by a civilian employee or service member of the military while acting
within the scope of employment, may apply for relief from the branch
of the military responsible for the injury. 49 The MCA, however, does
not allow recovery for (a) claims arising out of the contributory negligence
or wrongful act of the injured party,50 (b) claims otherwise excluded
A.

41. 878 F.2d 633 (2d Cir. 1989).
42. 606 F.2d 134 (6th Cir. 1979), cert. denied, 445 U.S. 904 (1980).
43. 502 F.2d 1363 (10th Cir. 1974), cert. denied, 420 U.S. 963 (1975).
44. Stordahl v. Harrison, 542 F. Supp. 721 (E.D. Va. 1982).
45. McVan v. Bolco Athletic Co., 600 F. Supp. 375 (E.D. Pa. 1984).
46. Maw v. United States, 733 F.2d 174 (1st Cir. 1984).
47. 10 U.S.C. §§ 2733-2737 (1988).
48. For a general discussion of the background of the Military Claims Act, see JAYsON, supra
note 25, § 55.24, § 4.02; see also Martha L. Neese & Thomas J. Lyons, The Military Claims Act:
Remedy or Run Around? 14 Am. J. TRIAL ADVOC. 305 (1990).
49. 10 U.S.C. § 2733(a) (1988).
50. Id. § 2733(b)(4).
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under the Federal Tort Claims Act, 5 or (c) claims by any employee or
service member whose injury arose "incident to his service." 5 2 In addition,
the military's administrative MCA rulings have been held non-reviewable
by the judiciary. 3 Hence, if the Army concludes that conduct was "incident to service," it means the end of any further investigation or
discussion into the legal problem. Similar hurdles identified in the Feres
doctrine also appear under the MCA which precludes Jacqueline Ortiz
from any recovery under the Act.
The Air Force's Tort Branch denied Ortiz's sexual assault claim under
the Federal Tort Claims Act and under the Military Claims Act. The
asserted grounds for dismissal were similar in that the sexual assault was
not within the scope of the first sergeant's employment, and since Ortiz
had been injured "incident to service"
the Feres and MCA exclusions
4
for intra-military torts applied.
Given that Ortiz was barred from making claims against the federal
government under either the Federal Tort Claims Act or the Military
Claims Act, and given that there were no other statutes available which
would allow Ortiz to proceed against the federal government, her only
recourse left was to sue the first sergeant for sexual assault, and sue
both the company commander and the first sergednt for defamation and
other intentional torts.
IV.

THE ASSAULT AND BATTERY CASE AGAINST THE
FIRST SERGEANT

Ortiz's claim for sexual assault and battery against the first sergeant
is a viable civil action." The problem with this civil action, however,
arises within the context of a conflict of laws question between New
Mexico and Saudi Arabia. If New Mexico law applies, clearly there is
an action for assault and battery.5 6 If, on the other hand, Saudi law
applies, a key element to prove in an assault and battery claim is bodily
injury. 7 Jacqueline Ortiz did not suffer bodily injury as defined by Saudi
law.
Even if Ortiz succeeded in getting her claim against the first sergeant
into a New Mexico court, her fight is far from over. Jacqueline Ortiz
will, once again, be confronted with the Federal Tort Claims Act and

51. 32 C.F.R. 536.24(k) (1990). However, unlike the FTCA, the MCA allows claims which arose
in a foreign country. Id.
52. 10 U.S.C. § 2733(b)(3) (1988).
53. See, e.g., Labash v. United States Army, 668 F.2d 1153, 1155 (10th Cir.), cert. denied, 456
U.S. 1008 (1982); Poindexter v. United States, 777 F.2d 231 (5th Cir. 1985).
54. See 10 U.S.C. §§ 2733(a)(3) and 2733(b)(3) (1988).
55. For a general discussion of the common law elements of assault and battery applied by the
state of New Mexico, see State v. Ortega, 113 N.M. 437, 440, 827 P.2d 152, 155 (1992); see also
Skousen v. Nidy, 367 P.2d 248 (Ariz. 1961) (unwelcome touching in a sexual manner held to be
assault and battery); Ragsdale v. Ezell, 49 S.W. 775 (Ky. Ct. App. 1899); Liljegren v. United Ry.
Co. of St. Louis, 227 S.W. 925 (Mo. Ct. App. 1921); Craker v. Chicago & N.W. Ry., 36 Wis.
657 (1875) (finding that a mere unwelcome kiss was a battery).
56. See supra note 29.
57. See Levine v. Arabian Am. Oil Co., 664 F. Supp. 733 (S.D.N.Y. 1987).
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its exclusive" jurisdiction over tort claims asserted against federal employees acting within the scope of their employment. For instance, when
the first sergeant is sued in New Mexico for assault and battery, in an
effort to substitute the federal government as the defendant5 9 he will
claim that he acted within the scope of his employment and seek to have
the case removed to federal court. 60 In light of the conclusion reached61
by the military in response to Ortiz's Federal Tort Claims Act claim,
and given the precedent found in New Mexico law regarding scope of
employment, which is a simple respondeat superior analysis, it will be
very difficult to conclude that the first sergeant acted within the scope
of his employment thereby keeping him in the case instead of removing
the case to federal court or substituting the United States as the sole
defendant.
V.

THE DEFAMATION, INTENTIONAL INFLICTION
OF EMOTIONAL DISTRESS, AND PRIMA FACIE
TORT CASE AGAINST THE FIRST SERGEANT
AND THE COMPANY COMMANDER

Jacqueline Ortiz filed separate claims against the company commander
and the first sergeant for defamation and other intentional torts. An
Army letter describing Jacqueline Ortiz's claim stated the following:
2. Jacqueline Ortiz has filed individual suits in a New Mexico State
Court against [the sergeant], the alleged offender, for sexual assault[62 ]
and ... her unit commander, for slander, i.e., meeting with the
press. [63] [The company commander] has requested representation.6
In pertinent part, Jacqueline Ortiz's complaint alleged:
43. By September 1991, Plaintiff, [the first sergeant] and [the company
commander] had been released from active military duty.
44. While a civilian within the State of New Mexico, [the first sergeant]
told Theresa Rodriquez, a Channel 4-Albuquerque television reporter
...
and other people, that sexual contact had occurred between him
and Plaintiff in Saudi Arabia and that such contact was consensual
45. The [first sergeant's] statements were broadcast on television on
or about January 21, 1992 in a news story that named Plaintiff, and

58. 28 U.S.C. § 2679 (1988).
59. Id. § 2679(d)(3).
60. Id.
61. The first sergeant's sexual assault on Ortiz was found to be outside the scope of his
employment.
62. This characterization of Ortiz's state lawsuit against the sergeant was obviously erroneous.
The case was grounded in the torts of defamation, intentional infliction of emotional distress and
prima facie tort.
63. This, too, was a mischaracterization. The company commander was sued on the same grounds
as the first sergeant.
64. Letter from Joseph H. Rouse, Deputy Chief, Tort Claims Division, United States Army
Claims Service, to Chief, Claims and Tort Litigation Division, Air Force Legal Service Agency (Jul.
8, 1992) (on file with the New Mexico Law Review) (emphasis added).
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were printed in the Las Vegas [New Mexico] Optic Reporter on January
22, 1992.
46. While a civilian within the State of New Mexico, [the company
commander] stated to Albuquerque newspaper reporters ... and to
others that there was no evidence to support an allegation that the
sexual contact between [the first sergeant] and Plaintiff was forcible
sodomy, and he stated to others that the sexual contact that occurred
between [the first sergeant] and Plaintiff in Saudi Arabia was consensual ....
47. The [company commander's] statements were printed in the Albuquerque Journal on November 23, 1991.
The company commander, a civilian reservist at the time of this lawsuit,
requested that the federal government represent him in the defamation
and tort claims. The Justice Department was sympathetic, and the Director
of the Torts Branch made the following Certification:

I ...

Director, Torts Branch, Civil Division, United States Department
of Justice, acting pursuant to the provisions of 28 U.S.C. Section
2679(d)(2), and by virtue of the authority vested in me by the Appendix
to 28 C.F.R. Section 15.3, hereby certify that I have read the complaint
in [Ortiz's state] action and all attachments thereto. On the basis of
the information now available with respect to the allegations therein,
I find that individual defendant [company commander] was acting
within the scope of his employment as an employee of the United
States at the time of the conduct alleged in the complaint [i.e., when
as a civilian/reservist he committed three intentional torts against
another civilian/reservist by making a statement to the civilian media
concerning an incident which occurred when both were on active

duty] .61
This Certification was supported by a notice of removal, filed in the
United States District Court for the District of New Mexico by an Assistant
Attorney General of the United States, the New Mexico United States
Attorney, and the Assistant Director of the Torts Branch Division on
behalf of the company commander:
2. Defendant [company commander] is an employee of the United
States Department of the Army. Plaintiff's complaint sets forth claims
against him for defamation, intentional infliction of emotional distress,
and prima facie tort. Congress has provided that the exclusive remedy

65. Ordinarily, certification occurs differently. The Attorney General of the United States by
regulation has delegated the authority to certify scope of employment to the various local United
States Attorneys who make the scope determinations in consultation with the Department of Justice.
See 28 C.F.R. § 15.3 (1989); see also 28 U.S.C. § 510 (1988) for the Attorney General's certification
authority.
It is interesting to note that on September 10, 1992, the first sergeant's lawyer told the author
on the telephone that the lawyer had "informally" requested the government to assume his client's
defense. Even more interesting is that, although the company commander and the first sergeant
were charged with identical torts committed in exactly the same circumstances, the government
declined to assume the first sergeant's representation, according to his lawyer. It is, however,
uncertain what the Justice Department's response would have been to a formal request by the first
sergeant that it undertake his defense.
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for the negligent or wrongful act or omission of an employee of the
United States Government, acting within the scope of their employment, shall be an action in United States District Court against the
United States under the Federal Tort Claims Act ....
3. Congress has further provided that, upon certification by the
Attorney General or his designee that the individual federal employee
acted within the scope of his employment, a civil action pending
against the employee in a state court shall be removed without bond
to the United States District Court for the district or division embracing
the place in which the state court action is pending ...
4. Filed with this Notice of Removal is a Certification ... that
defendant [company commander] was acting within the scope of his
federal employment at the time of incidents giving rise to this suit.
5. Section 2679(d)(2) of Title 28, United States Code provides that
the Attorney General's certification that the defendant acted within
the scope of his employment at the time of the incident out of which
the common law claims arose shall conclusively establish scope of
66
office or employment for purposes of removal.
When Ortiz sought recompense under the Federal Tort Claims Act for
the sexual attack itself, the Air Force Tort Branch responded that "[c]learly,
sexual misconduct [e.g., forcible oral sodomy, was] not within the scope
of employment." ' 67 Yet, applying the very same act, the United States
Department of Justice concluded that the reservist company commander's
statement concerning "sexual misconduct" made by a civilian, about a
civilian and to civilian media was within the scope of his employment.
If this determination by the Department of Justice stands, it will defeat
Ortiz's state law case against the company commander, now replaced by
the United States government-the substituted defendant.
The Justice Department's "scoping" of the company commander entitled him to representation by federal lawyers, and it ended the New
Mexico common law tort case against him. As the Attorney General
reminded the Federal District Court in New Mexico:
2. The Federal Tort Claims Act, 28 U.S.C. Sections 1346(b); 26712680 (1988) ("FTCA"), as amended by the Federal Employees Liability
Reform and Tort Compensation Act of 1988 Section 5, Pub. L. No.
100-694, 102 Stat. 4563 (1988), provides that a suit against the United
States shall be the exclusive remedy for persons with claims for
damages resulting from the actions of federal employees taken within
the scope of their office or employment. 28 U.S.C. Section 2679(b)(1).
The plaintiff has alleged that at all times relevant defendant ... was
a captain in the United States Army Reserve....
3. Section 6 of the Federal Employees Liability Reform and Tort
Compensation Act provides that upon certification by the Attorney
General that a federal employee was acting within the scope of his

66. Ortiz v. Martinez, No. CIV 92-0723JC (D.N.M. July 10, 1992) (notice of removal) (emphasis

added).
67. See supra note 15.
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office or employment at the time of the incident out of which a state
law claim arises, any civil action arising out of the incident shall be
deemed an action against the United States, and the United States
shall be substituted as sole defendant with respect to those claims. 6
This certification and substitution procedure was viewed as so pro
forma that the United States District Court for the District of New

Mexico issued an ex parte order dismissing Ortiz's New Mexico common
law tort complaint against the company commander with prejudice:
The Court having been fully apprised that the Attorney General's
designee has certified that defendant [company commander] was acting
within the scope of his employment at the time of the incident giving
rise to this suit, and the Court having been apprised of the substitution
of the United States pursuant to the Federal Employees Liability
Reform and Tort Compensation Act of 1988 sec 6, Pub. L. No. 100694, 102 Stat. 4563 (1988), codified at 28 U.S.C. sec 2679(d)(2), it
is hereby:
ORDERED that the claim against defendant [company commander]
alleged in plaintiff's Fourth, Fifth and Sixth Claims for Relief as set
forth in Paras. 1-48 and 72-94 of the complaint are dismissed with
prejudice on ground that the United States has been substituted as
the sole defendant on those claims.
It is further ORDERED that the caption of this action shall be
amended to reflect the substitution of the United States as a defendant
as follows: Jacqueline Ortiz v. [the first sergeant] and the United
States.69
Ortiz was left with a state-based tort case against the United States
government which would also be dismissed unless Ortiz could reverse the
government's certification. That reversal would not be easily attained,
however, based on precedent established by the Tenth Circuit.

68. Ortiz v. Martinez, No. CIV 92-0723JC (D.N.M. July 10, 1992) (notice of substitution)
(emphasis added).
69. Ortiz v. Martinez, No. CIV 92-0723JC (D.N.M. July 14, 1992) (order of dismissal) (emphasis
added). It should be noted that, as indicated in footnote 65 supra, the first sergeant never requested
representation from the Army and the Department of Justice. If he had, however, the government
would have been in a fascinating, albeit anomalous, position. Since the first sergeant's statements
to the television reporter were virtually identical to those of the company commander to the newspaper,
whatever definition of "scope of employment" caused the Justice Department to accept the company
commander's representation and substitute itself for him would necessarily have applied to the first
sergeant. In other words, if the first sergeant had invoked the Federal Tort Claims Act the government
would have had to do exactly what it had done for the company commander. That, to say the
least, would have been anomalous; according to the Air Force Tort Branch,. for the purpose of
Ortiz seeking recompense for being sexually assaulted, under the Federal Tort Claims Act and/or
the Military Claims Act, "[cilearly," said the Branch, "sexual misconduct [e.g., forcible oral sodomy]
is not within the scope of employment." Yet, under the very same Tort Claims Act the reservistsexual assaulter's statement concerning that "sexual misconduct" -made by a civilian, about a
civilian, to civilian media-was within the scope of his employment and thus would, without more,
be sufficient wholly to defeat Ortiz's state law case against the substituted United States under at
least the FTCA's intentional tort exclusion, if not also under the Feres exclusion. However, even
more interesting, in a telephone conversation with the author the principal attorney representing
the United States Department of Justice (in a sense, actually representing the company commander)
informed the author that even if the first sergeant had requested representation, the Department
would never have "scoped" him. Why not, the Justice Department declined to say.
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In A viles v. Lutz, 70 a federal employee sued federal entities and individuals for common law torts allegedly committed while acting within
the scope of their employment. The federal district court dismissed the
complaint, and the Tenth Circuit affirmed.
In addressing the certification issue, the Tenth Circuit stated:
Where the attorney general certifies that the employees were acting
within the scope of their employment at the time of the alleged
mishap, the individual defendants must be dismissed from suit and
the United States substituted in their place .... any civil action or

proceeding commenced upon such claim in a United States district
court shall be deemed an action against the United States ....71
According to the court, "[tihe mandatory language of [the Federal
Tort Claims Act] does not permit us [the United States Court of Appeals72
for the Tenth Circuit] to challenge the attorney general's certification."
The Tenth Circuit seemed to say that the Attorney General's "scope"
decision was final and binding, and that conclusion appears to be the
basis for the remand "to the district court with instructions to enter
judgment dismissing the complaint for lack of subject matter jurisdiction."

7

Federal courts outside the Tenth Circuit have also addressed this issue.
In Nasuti v. Scannell,74 one federal employee sued another employee for
assault and battery arising out of an automobile accident. The United
States Attorney General "scoped" the defendant. Following certification
to the federal court, the district judge dismissed the case under the Federal
Tort Claims Act's exclusion of claims for assault and battery and remanded the tort case to the state court. The plaintiff appealed. The
essential question on appeal was the conclusiveness of the Attorney
General's "scope" decision. The court's answer left no doubt:
[W]hile section 2679(d)(2) [of the Federal Tort Claims Act] provides
that the Attorney General's certification "shall conclusively establish
scope of office or employment for purposes of removal," we do not
read this language as manifesting Congressional intent that certification
place the scope question permanently beyond judicial reach.
...it is hard to imagine Congress empowering an executive officer,
the Attorney General of the United States, to displace the federal
court as the final determiner of the scope of employment question,
thus forcing a federal court to forego determination of its own
jurisdiction, and preventing the plaintiff, by executive fiat, from
pursuing a possibly legitimate claim in state court. Especially is this
unlikely given the Attorney General's interested relationship to the
case ....

70. 887 F.2d 1046 (10th Cir. 1989).
71. Id. at 1048.
72. Id.at 1049.
73. Id. at 1050. Once the Attorney General's "scope" decision was in place and the Act thus
applied, and the case was one for defamation, it triggered an express exclusion in the Federal Tort
Claims Act and dismissal was appropriate.
74. 906 F.2d 802 (1st Cir. 1990).
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• . . Indeed, there might be a separation of powers question if the
statute were read to leave the Attorney General as the sole judge of
an issue determinative of the jurisdiction of the federal court. There
would also be a question of fundamental fairness were the Attorney
General allowed arbitrarily to bar, without affording due process, a
claim such as [the plaintiff's]. We think the statute is properly read
to imply-while deferring to the scope certification for removal purposes-the federal district court will continue to exercise its customary
adjudicative jurisdiction over scope of employment disputes that ...
call into question its subject-matter jurisdiction and the parties' sub7
stantive rights. 1
The Nasuti court also addressed the burden of proof and held that:
[A]s defendant was a federal employee currently certified by the
Attorney General of the United States to have been acting within the
scope of his federal employment when plaintiff was injured, the action
may not be remanded from the federal to the state court unless and
until the district court expressly finds that, contrary to the certification,
the defendant was acting outside the scope of his federal employment. 76
The holding in Nasuti, a decision in accordance with other circuit courts, 77
almost left open an opportunity for Jacqueline Ortiz to seek compensation
from the first sergeant and the company commander because the court
reversed the Department of Justice's "scoping" decision, except for the
78
Tenth Circuit decision in Aviles.
Even though the United States Department of Justice conceded that
their scope determinations were reviewable in United States District Courts,
the New Mexico Federal District Court still dismissed the complaint with
prejudice pursuant to the government's motion to dismiss Ortiz's complaint on the merits under the Feres doctrine:
The law in this circuit is well settled, if not in accordance
with the national trend. Under the Tenth Circuit holding in
Aviles . . . , the "scope certification" made by the Attorney
General, or his designated representative, pursuant to 28 U.S.C.A.
Sec 2679(d)(1) is dispositive, and not judicially reviewable.
Title 28 of the United States Code at section 2679(d)(1) provides, upon certification by the Attorney General that the defendant employee was acting within the scope of his office or
employment at the time of the incident out of which the claim
arose, any civil action or proceeding commenced upon such claim
in a United States district court shall be deemed an action against

75. Id. at 812-13. The court expressly differed from the view taken by the Tenth Circuit in
Aviles, noting that "Congress cannot have meant to cut off judicial determination of a genuine
controversy relative to the scope question which may, as here, be dispositive of the rights and
liabilities of the parties." Id.
76. Id. at 803 (emphasis added).
77. See, e.g., McHugh v. Wheeler, 966 F.2d 67 (2d Cir. 1992) and cases cited therein. The
McHugh court notes specifically that Aviles, 887 F.2d 1046, and Mitchell v. Carlson, 896 F.2d 128
(5th Cir. 1990) are not in accord.
78. See supra note 70.
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the United States under the provisions of this title and all
references thereto, and the United States shall-be substituted as
the party defendant.
In Aviles, the Tenth Circuit stated:
Once the attorney general decides under subsection (d)(l) to
certify an action, the substitution of the United States as a
defendant does not admit of discretion . . . Subsection (d)(4)
plainly states that a federal employee charged with misconduct
was acting within the scope of his or her employment at the
time of the incident, and action subject to sec 2679(d)(1) "shall
proceed in the same manner as any action against the United
States filed pursuant to section 1346(b) of this title and shall
be subject to the limitations and exceptions applicable to those
actions." The mandatory language of subsection (d) does not
permit us to challenge the attorney general's certification.
. Despite the fact that the Department of Justice has reversed its
stance on the issue of reviewability, and that the majority of circuits
now view the scope determination to be reviewable, we are bound
to follow the prevailing law of the Tenth Circuit. Under current Tenth
Circuit law, the scope certification by the 79Attorney General is dispositive and not subject to judicial review.
VI.

CONCLUSION

In sum, the Attorney General's scope determination was not reviewable
by a federal district court. Ortiz's state law claims were dismissed for
lack of subject matter jurisdiction because the United States Government
replaced the company commander as defendant, and because under the
Federal Tort Claims Act, the United States was immune from suit.
"Clearly, by their plain language, Plaintiff's claims arise out of libel,
slander and misrepresentation, ' 80and are therefore not cognizable under
the Federal Tort Claims Act."
To protect her claim against the company commander, Ortiz was obliged
to appeal to the Tenth Circuit despite the cost and the court's unlikely
reversal of the Aviles decision."A Then, of course, Ortiz must consider
what she actually wins if she prevails in the Tenth Circuit or in the
United States Supreme Court: she is left with a state common law tort
action not against the most appropriate party-the United States gov-

79. Ortiz v. Martinez, No. CIV 92-0723 (D.N.M. Mar. 31, 1993) (memorandum opinion at 34) (emphasis added).
80. Id. at 6. It should be noted that under the Federal Tort Claims Act, the judge could also
have dismissed Ortiz's claim on the grounds of "foreign country," "combat," and/or Feres.
Regardless of the ground for dismissal, however, once the case had been thrown out of the United
States District Court, and there was no longer any federal jurisdiction, Ortiz's state law tort case
against the first sergeant was remanded to the state court. As a result, Ortiz was back where she
started, albeit with one less defendant.
81. At the time of publication of this article, no decision had been rendered by the Tenth Circuit
Court of Appeals.

68
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ernment, which, scope of employment doctrine or not, ought to be
responsible for the acts of its employees in general and its soldiers in
particular-but, rather, against a company commander who, like the first
sergeant against whom her state tort action still remains, has little if
anything with which to respond in damages.

