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TORT LAW-Original and Successive Tortfeasors and
Release Documents in New Mexico Tort Law: Lujan v.
Healthsouth Rehabilitation Corporation
I. INTRODUCTION
In Lujan v. Healthsouth RehabilitationCorp.,' the New Mexico Supreme Court
held that when there is an original and a successive tortfeasor, a general release of the
original tortfeasor does not, as a matter of law, prevent the releasor from taking action
with
against the successive tortfeasor' The doctrine of joint and several liability,
3
regard to original and successive tortfeasors, still applies in New Mexico.
Although jointly and severally liable parties traditionally have been able to compare
fault with each other, the New Mexico Supreme Court clarified New Mexico tort law
by reiterating that successive tortfeasors are liable only for the distinct injuries that
they cause. In so doing, it overruled the suggestion in Martinez v. FirstNational
Bank of Santa Fe4 that successive tortfeasors could apportion fault for the causally
distinct second or successive injury with original tortfeasors. 5 With regard to general
releases, the court adopted the modem rule that a general release of an original
tortfeasor does not automatically bar a claim against a successive. tortfeasor unless
that intention affirmatively appears in the release or the releasor has received full
compensation for all injuries.6
This Note first proceeds through the facts and procedural history of the decision
in Lujan. Next, it explains the historical and contextual background of New Mexico
tort law dealing specifically with original and successive tortfeasor situations. Then,
the Note examines the rationale of the Lujan court and analyzes its decision. Finally,
it closes with the implications of the Lujan decision and the decision's effect on the
drafting of release documents in New Mexico.
II. FACTS AND PROCEDURAL HISTORY
Martin Lujan (Martin), the son of Irene Lujan (Lujan), was in an automobile
accident with Nancy Jaramillo (Jaramillo) on January 27, 1990. 7 In the accident,
Martin suffered a femoral fracture. In March of 1990, Martin was treated by
Mercedes Chavez, an employee of Healthsouth Rehabilitation Corporation, for his
femoral fracture. Lujan sued Jaramillo for the injuries that Martin received in the
accident. In February of 1991, Lujan accepted a settlement of $100,000 from
Jaramillo and signed a general release. 8 In March of 1993, Lujan sued Healthsouth

1. 120 N.M. 422,902 P.2d 1025 (1995).
2. See id. at 423, 902 P.2d at 1026. The Lujan holding applied specifically to the general release of an
original tortfeasor which did not, as a matter of law, "release a medical care provider from claims for negligent
treatment." Id. at 428, 902 P.2d at 1031. However, there is no language in the decision which would indicate that the
holding of Lujan would not apply to other original and successive tortfeasor situations.
3. See N.M. STAT. ANN. § 41-3A-l(D) (Repl. Pamp. 1996).
4. 107 N.M. 268, 271,755 P.2d 606, 609 (Ct. App. 1987).
5. See Lujan, 120 N.M. at 425, 902 P.2d at 1028.
6. See id. at 428, 902 P.2d at 1031.
7. Unless otherwise cited, all subsequent references to the facts of this case refer to Lujan, 120 N.M. at 423,
902 P.2d at 1026.
8. See id. at 423-24, 902 P.2d at 1026-27. The pertinent part of the general release between Irene Lujan
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Rehabilitation Corporation, Healthsouth of New Mexico, Inc., and Mercedes Chavez
(collectively, Healthsouth) claiming that Mercedes Chavez committed medical
malpractice on Martin by refracturing the femur at the same place as the original
fracture resulting from the January 1990 accident with Jaramillo.
At trial, Healthsouth moved for summary judgment, alleging that because
Jaramillo could be held "jointly or severally liable" with Healthsouth for the
enhanced or subsequent injury, the general release included Healthsouth as well as
Jaramillo. Lujan argued that the general release did not include Healthsouth. The trial
court granted Healthsouth' s summary judgment motion and found, as a matter of law,
that Healthsouth was a third party beneficiary of the release. 9 The New Mexico Court
of Appeals upheld the trial court and found, as a matter of law, that the release Lujan
signed with Jaramillo automatically barred her claim against Healthsouth because
Healthsouth "may" have been "severally liable" with Jaramillo and because the
malpractice injury "arose out of' Martin's accident with Jaramillo. l0
The New Mexico Supreme Court reversed the court of appeals' decision." The
supreme court found that the general release between Lujan and Jaramillo did not
include Healthsouth because Healthsouth was not liable with Jaramillo for the
injuries to Martin arising out of the January 1990 accident, but only for the enhanced
injuries arising out of the March 1990 medical treatment administered by Chavez. 2
III. HISTORICAL AND CONTEXTUAL BACKGROUND
In Lujan, the New Mexico Supreme Court clarified New Mexico tort law as that
law applies to original and successive tortfeasors." The court reinforced some
traditional rules while overruling a suggestion in an earlier New Mexico Court of

(Lujan) and Nancy Jaramillo (Jaramillo) states:
IN CONSIDERATION of the sum of One Hundred Thousand Dollars ($100,000) the receipt and
sufficiency of which is hereby acknowledged by IRENE LUJAN, individually and as the mother,
guardian, and next best friend of her minor son []MARTIN LUJAN ... [hereinafter called
"Releasors"], Releasor individually and for their heirs, executors, administrators and assigns does
hereby forever release and discharge NANCY JARAMIILLO, and her agents, servants, employees,
representatives, insurance companies, attorneys, successors and assigns, and also any and all other
persons, associates, or corporations, whether herein named or referred to or not, and who together
with the above-named parties may be jointly or severally liable to the Releasors, or anyone else
acting on behalf of or through the derivative rights of the Releasors, [hereinafter "Releasee"] of
and from any and all claims, causes of action, rights suits, covenants, contracts, agreements,
judgments and demands of whatsoever kind or nature that Releasors have or may have against
Releasee for damages to Releasors' person or property arising out of an accident on or about
January27, 1990, at the intersection of Blake and Tapia, SW, Albuquerque, New Mexico.
Id. (alterations in Lujan).
9. See id. at 424, 902 P.2d at 1027.
10. Lujan v. Healthsouth Rehabilitation Corp., 118 N.M. 691, 693, 884 P.2d 847, 849 (Ct. App. 1994)
(quoting the general release Lujan signed with Jaramillo) ("[W]e simply do not believe a reasonable fact finder could
conclude that Plaintiff s claim against Defendants did not arise out of the January 1990 accident as provided in the
release, and we hold as a matter of law that it did."), rev'd, 120 N.M. 422, 902 P.2d 1025 (1995).
11. See Lujan, 120 N.M. at 423, 902 P.2d at 1026.
12. See id. at 424, 902 P.2d at 1027.
13. An original tortfeasor is one who causes the original injury to the victim, such as Nancy Jaramillo
(Jaramillo), in Lujan, when she injured Martin Lujan (Martin) in the automobile accident between the two in January
1990. See generally id. at 426-27, 902 P.2d at 1029-30. A successive tortfeasor is a person who causes a separate or
enhanced injury to the same person as the original tortfeasor, such as Mercedes Chavez, in Lujan, when she
refractured Martin's leg. See generally id.
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Appeals case 4 which conflicted with the New Mexico Supreme Court's
interpretation of original and successive tortfeasor doctrine.
Joint and Several Liability Abolished in ConcurrentTortfeasor Situations
New Mexico law has changed with regard to concurrent15 tortfeasors. Historically,
the doctrine of joint and several liability applied in New Mexico to concurrent
tortfeasors until the doctrine was abolished in Bartlett v. New Mexico Welding
Supply, Inc. 6 Before Bartlett, in Scott v. Rizzo, 17 New Mexico adopted a pure comparative fault system. Following the Scott and Bartlett decisions, concurrent
tortfeasors were severally liable in New Mexico only for that portion of the injury
which they had caused, and they were able to compare their fault with other
concurrent tortfeasors to reduce their liability.'"

A.

B. An OriginalTortfeasorMay Be Liablefor the Victim's Originaland
Successive Injuries
New Mexico follows the general rule that an original tortfeasor, who causes the
first injury to the victim, also will be held liable for any additional injury to the victim
caused by the "concurrent or succeeding negligence of a third person which does not
break the sequence of events."' 9 Thus, if the original tortfeasor is a proximate cause"
of both the original and successive injuries to the victim, then he will be held fully
liable for both injuries. 2'
C. A Successive TortfeasorIs Liable Only for the Successive Injury
Although an original tortfeasor is liable for both the original and successive
injuries of the victim, in Duran v. GeneralMotors Corp.,22 New Mexico recognized

14. See Martinez v. FirstState Bank of Santa Fe, 107 N.M. 268, 755 P.2d 606 (Ct. App. 1988).
15. The Lujan court defined concurrenttortfeasors as the following: "When the negligent acts or omissions
of two or more persons combine to produce a single injury, the law considers those persons concurrent tortfeasors."
Lujan, 120 N.M. at 425, 902 P.2d at 1028. For a recent New Mexico Supreme Court case discussing concurrent
tortfeasors, see Otero v. JordanRestaurantEnterprises,122 N.M. 187, 922 P.2d 569 (1996).
16. 98 N.M. 152, 646 P.2d 579 (Ct. App. 1982). The New Mexico Several Liability Act acknowledges the
general rule of several liability, but establishes that joint and several liability still applies to four situations outlined
by the New Mexico Legislature: (1) to persons who intentionally inflict injury; (2) to persons who are vicariously
liable for the acts of another; (3) to "persons strictly liable for the manufacture and sale of a defective product"; and
(4) to situations not covered by the foregoing but that have a "sound basis in public policy". See N.M. STAT. ANN.
§ 41-3A-1 (Repl. Pamp. 1996).
17. 96 N.M. 682, 634 P.2d 1234 (1981).
18. See id. For a more complete history of New Mexico's adoption of comparative fault and comparative
fault's application to concurrent tortfeasors, see, e.g., Elizabeth Knox, Note, The Changing Role of the General
Release in New Mexico: Hansen v. Ford Motor Company, 26 N.M. L. REv. 525 (1996); Susan Herrera Widner,
Comparative Fault Eliminates the Need for Indemnification Between Concurrent Tortfeasors: Otero v. Jordan
Restaurant Enterprises, 27 N.M. L. REv. 679 (1997).
19. Thompson v. Anderman, 59 N.M. 400,412, 285 P.2d 507, 514 (1955).
20. "The proximate cause of an injury must be an act which actually aids in bringing about an injury; it need
not be the last or nearest act, nor need it be the sole cause of the injury." Martinez v. First NationalBank of Santa
Fe, 107 N.M. 268, 270, 755 P.2d 606, 608 (Ct. App. 1988)(citing LeBlanc v. Northern Colfax County Hosp., 100
N.M. 494, 672 P.2d 667 (Ct. App. 1983)).
21.

See, e.g., RESTATEMENT (SECOND) OF TORTS § 457 cmt. a, at 496-97 (1965).

22. 101 N.M. 742, 750, 688 P.2d 779,787, (Ct. App. 1983), overruledon other groundsby Brooks v. Beech
Aircraft Corp., 120 N.M. 372, 902 P.2d 54 (1995).
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that a successive tortfeasor is liable only for the successive or enhanced injury.' That
court found that "liability is based only on enhanced or additional injuries."' Thus,
a successive tortfeasor's liability does not extend to the original injury caused by the
original tortfeasor,25 but only
"to the enhanced injuries caused by [the successive
26
tortfeasor's] negligence.
D.

Indemnification and Originaland Successive Tortfeasors
"The purpose of traditional indemnification is to allow a party who has been held
27
liable without active fault to seek recovery from one who was actively at fault.,
New Mexico adopted this indemnification theory in Krametbauerv. McDonald 2
and most recently applied it in Amrep Southwest, Inc. v. Shollenbarger Wood
Treating, Inc. 29 This form of indemnification uses an active/passive, in pari delictoa°
distinc-tion. 3' A passive tortfeasor is able to shift all of his liability to the active
tortfeasor after the passive tortfeasor has paid the injured person for the harm for
which the original and successive tortfeasors are jointly and severally liable.32 For
example, an original tortfeasor is "actively" at fault in causing the original injury, but
only passively at fault as to the successive injury. However, the successive tortfeasor
is "actively" at fault for the successive injury and is required to indemnify other
tortfeasors who are "passive., 33 Therefore, indemnification can be used to shift
liability for the successive injury to the successive tortfeasor alone, if the original
tortfeasor has previously paid for all damages for the original and successive
injuries.34
E.

The Martinez v. FirstNational Bank of Santa Fe Suggestion
In Martinez v. FirstNationalBank of Santa Fe, the New Mexico Court of Appeals
suggested that a successive tortfeasor could compare fault with an original tortfeasor
to reduce his own liability for the enhanced injury for which both tortfeasors were

23. See id.
24. Id.
25. See, e.g., Lujan, 120 N.M. at 427, 902 P.2d at 1030 ("Although an original tortfeasor may be held liable
for plaintiffs entire harm, a medical care provider who negligently aggravates the plaintiff's initial injuries is not
jointly and severally liable for the entire harm, but is liable only for the additional harm caused by the negligent
treatment.") (citing Gertz v. Campbell, 302 N.E.2d 40, 43 (M. 1973)).
26. Lujan, 120 N.M. at 426, 902 P.2d at 1029 (citing Duran, 101 N.M. at 749-50, 688 P.2d at 786-87).
27. Amrep Southwest, Inc. v. Shollenbarger Wood Treating, Inc. (In re Consolidated Vista Hills Retaining
Wall Litigation), 119 N.M. 542, 546, 893 P.2d 438, 442 (1995).
"[I]ndemnification is a judicially created common-law right that grants to one who is held liable an all-or-nothing
right of recovery from a third party .... I d. at 545, 893 P.2d at 441.
28. 44 N.M. 473, 104 P.2d 900(1940).
29. See Amrep, 119 N.M. at 546, 893 P.2d at 442 ("New Mexico continues to follow the Krametbauer[, 44
N.M. 473, 104 P.2d 900,1 active/passive and in pari delicto doctrines.").
30. "The doctrine of in pari deficto.., has reference to nothing more than the active fault of each wrongdoer
or the passive fault of each." Id.
31. See id.
32. See id. at 546-47, 893 P.2d at 442-43; see also Lujan, 120 N.M. at 427,902 P.2d at 1030.
33. See Amrep, 119 N.M. at 546, 893 P.2d at 442.
34. See Lujan, 120 N.M. at 427, 902 P.2d at 1030 ("[L]iability for the enhanced injury may be shifted to the
successive tortfeasor alone, regardless of who plaintiff chooses to pursue for damages."); see also Amrep, 119 N.M.
at 546-47, 893 P.2d at 442-43.
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liable.3" The court of appeals would have36 allowed the successive tortfeasor, a doctor
who committed malpractice on a boy injured in an automobile accident, to apportion
his fault with that of the original tortfeasor, the driver whose negligence caused the
original injury to the boy, to reduce the doctor's liability for the malpractice or
subsequent injury.37
F.

Traditionaland Modem Rules of InterpretingRelease Documents
Because original tortfeasors are liable for both the original and successive injuries
of the victim if they are a proximate cause of both injuries, many courts have
followed the traditional rule of general releases, barring the releasor of the original
tortfeasor from pursuing an action against a successive tortfeasor.3" New Mexico
followed the traditional general release rule until 1995 when, in Hansen v. Ford
Motor Co.,9 decided one month before Lujan, it adopted a modem presumption for
interpreting release documents. In Hansen, the New Mexico Supreme Court adopted
a "rebuttable presumption that a general release benefits only those persons
specifically designated." However, the Hansen court recognized that previously
issued general releases had been used to include parties not specifically identified in
the release and held that the new law embodied in its decision only applied to the
case before it and to other cases where the issue was preserved at the trial court.4 '
IV. RATIONALE OF THE LUJAN DECISION
In Lujan v. Healthsouth RehabilitationCorp., the New Mexico Supreme Court
adopted the modem general release rule, under which a general release of an original
tortfeasor does not automatically bar a claim against a successive tortfeasor unless
that intention affirmatively appears in the release or the releasor has received full
compensation for all of his injuries.42 In reaching its decision, the New Mexico
Supreme Court clarified the legal distinction between concurrent and successive
tortfeasors and the law which applies to concurrent and successive tortfeasors.
The Lujan court affirmed the rule that if the original tortfeasor proximately causes
both the original injury and a successive injury caused by another person, then the
original tortfeasor is liable for both injuries, 43 although the successive tortfeasor is

35. See Martinez v. First National Bank of SantaFe, 107 N.M. 268,270,755 P.2d 606,608 (Ct. App. 1988).
36. The Martinez court did not apportion fault in the case before it because the fault of the original tortfeasor
had not been established. See id. at 270-71, 755 P.2d at 608-09.
37. See id.
38. See Peter G. Guthrie, Annotation, Release of One Responsible for Injury as Affecting Liability of
Physicianor Surgeonfor Negligent Treatment of Injury, 39 A.LR.3d 260, 264 (1971). As Guthrie explained:
At least as late as 1955, the decided weight of authority supported a traditional rule that a general
release of the one responsible for the releasor's original injury barred action by the injured party
against a physician or surgeon for negligent treatment of the injury, a rule which continues to find
some support.
Id.
39. 120 N.M. 203, 212, 900 P.2d 952, 961 (1995).
40. Id.
41. See id. at 212, 900 P.2d at 961.
42. See Lujan v. Healthsouth Rehabilitation, Corp., 120 N.M. 422, 428, 902 P.2d 1025, 1031 (1995).
43. See id. at 426, 902 P.2d at 1029.
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only liable for the successive injury." Thus, the original and successive tortfeasors
are jointly and severally liable for the successive injury. 45 Although successive
tortfeasors may not compare or apportion fault with original tortfeasors to reduce
their liability for the successive injury,' original tortfeasors may use indemnification
to shift liability for the entire successive injury to the successive tortfeasor, if the
original tortfeasor has paid for the successive injury. 47 This is because the duty of a
original tortfeasor is of a different character than the successive tortfeasor's, and
48
original tortfeasors are not in pari delicto with successive tortfeasors.
The Lujan court also read the release at issue in Lujan more narrowly than did the
trial court or the court of appeals, finding that the release did not include
Healthsouth.49 While both the court of appeals and the supreme court in Lujan
5
focused on the plain language used in the Jaramillo-Lujan release, ' the supreme
court's interpretation of the plain language relied also on a finding of lack of notice
to Lujan that she was releasing anyone other than Jaramillo and on a finding of lack
51
of extrinsic evidence to prove Lujan's intent to release anyone other than Jaramillo.
The Overruling of the Martinez Suggestion and the FurtherDefinition of a
Successive Tortfeasor's Liability
The Lujan court specifically overruled the suggestion in Martinez v. FirstNational
Bank of Santa Fe52 that a successive tortfeasor could compare fault with the original
tortfeasor to reduce his own liability, 53 stating that the "[flault of an original tortfeasor
may not be apportioned for purposes of reducing the liability of a successive tortfeasor whose negligence caused an enhanced injury."' In doing so, it rejected
Healthsouth's argument, derived from the court of appeals' Martinez decision, that
if Healthsouth was not included in the Lujan-Jaramillo general release, then Healthsouth would be obligated to join Jaramillo as a defendant in the suit brought by Lujan
55
against Healthsouth in order to apportion fault and reduce Healthsouth's liability.
A.

44.
45.
46.
47.

See id.
See id. at 427, 902 P.2d at 1030.
See id. at 425, 902 P.2d at 1028 (overruling the Martinez suggestion).
See id. at 427, 902 P.2d at 1030.

48.

See id.

49. See id at 429, 902 P.2d at 1032. For the relevant text of the general release at issue in Lujan, see supra
note 8.
50. See Lujan, 120 N.M. at 424,429,902 P.2d at 1027, 1032; Lujan v. Healthsouth Rehabilitation Corp., 118
N.M. 691,693, 884 P.2d 847, 849 (Ct. App. 1994); see also discussion infra Part .D.
51. See Lujan, 120 N.M. at 424,429, 902 P.2d at 1027, 1032; see also discussion infra Part IV.D.
52.

107 N.M. 268, 271,755 P.2d 606, 609 (Ct. App. 1988).

53. See Lujan, 120 N.M. at 425, 902 P.2d at 1028.
54. Id. The Lujan court did not address section 41-3A-I(D) of the New Mexico Statutes, N.M. STAT. ANN.
§ 41-3A-I(D) (Repl. Pamp. 1996), which states that where "distinct harms were caused to the plaintiff, the fault of

each of the persons proximately causing one harm shall not be compared to the fault of persons proximately causing
other distinct harms."
55. See Lujan, 120 N.M. at 424-25, 902 P.2d at 1027-28. The New Mexico Supreme Court recognized that,
even under the Martinez suggestion, the case of Tipton v. Texaco, 103 N.M. 689, 693, 712 P.2d 1351, 1355 (1985)
("joinder of missing parties... [will] be liberally applied when comparative fault or liability of multiple parties
surfaces in the pleadings"), would have allowed Healthsouth to join Jaramillo as a missing party. See Lujan, 120 N.M.
at 424-25, 902 P.2d at 1027-28. Furthermore, the decision in Guitard v. Gulf Oil Co., 100 N.M. 358, 363, 670 P.2d
969, 974 (Ct. App. 1983) ("[A] defendant is not bound by the plaintiffs selection of parties"), also would have
entitled Healthsouth to join Jaramillo. See Lujan, 120 N.M. at 424-25, 902 P.2d at 1027-28.
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The Lujan court distinguished between the application in New Mexico of several
liability based on comparative fault to concurrent tortfeasors and the application of
joint and several liability to successive tortfeasors.56 In so doing, the Lujan court
interpreted the Bartlett v. New Mexico Welding Supply, Inc. decision as only applying
to concurrent tortfeasors, because Bartlett "did not mandate fault-based
apportionment between all tortfeasors." 57 The Lujan court quoted several phrases
from Bartlett to emphasize the Bartlett court's use of the term "concurrent"
tortfeasor,51 to support its finding that "[a] Bartlett-style apportionment of fault [was]
inapplicable to a successive and distinct enhancement of an original injury," 59 and to
justify its overruling of the contrary suggestion in Martinez.60
The Lujan court, in distinguishing between concurrent and successive tortfeasors
and in finding that Jaramillo and Healthsouth were successive tortfeasors, relied
primarily on the fact that the injuries to Martin were divisible and causally-distinct. 6'
However, the court also listed the following factors as aids in determining the
difference between a concurrent and a successive tortfeasor:
(1) the identity of time and place between the acts of alleged negligence; (2) the
nature of the cause of action brought against each defendant; (3) the similarity
or differences in the evidence relevant to the causes of action; (4) the nature of
the duties allegedly breached by each defendant; and (5) the nature of the harm
or damages caused by each defendant.62
B.

The Use of Indemnification Principlesto Shift Liability
The New Mexico Supreme Court in Lujan stated that because a successive
tortfeasor cannot compare fault with the original tortfeasor, a successive tortfeasor
is responsible for the entire subsequent injury, even though the original tortfeasor
also is fully liable for the successive injury.6 3 "The original tortfeasor, whose duty is
of a different character and who is not in pari delicto with a successive medical care
provider with respect to the negligent treatment, can shift through indemnification
the responsibility for an enhanced injury."' The Lujan court reinforced the original
tortfeasor's liability by relying on Thompson v. Anderman,65 which recognized that
a original tortfeasor will be held liable for a successive tortfeasor' s negligence when
such negligence "'does not break the sequence of events."'" With regard to a

56. See Lujan, 120 N.M. at 425, 902 P.2d at 1028.
57. Id. at 426, 902 P.2d at 1029.
58. See id.

59. Id.
60. See generally id. at 424-26, 902 P.2d at 1027-29.
61. See id. at 426, 902 P.2d at 1029.
62. Id.
63. See id. at 427, 902 P.2d at 1030 ("The imposition of entire liability [on the original tortfeasor] is only
temporary.").
64. Id. (citing, inter alia, Gertz v. Campbell, 302 N.E.2d 40, 43 (ID. 1973); Amrep Southwest Inc. v.
Shollenbarger Wood Treating, Inc., (In re Consolidated Vista Hills Retaining Wall Litigation), 119 N.M. 542, 545-46,
893 P.2d 438, 441-42 (1995) (situations where "traditional indemnification arises between parties not in pari
delicto")).
65. 59 N.M. 400, 285 P.2d 507 (1955).
66. Lujan, 120 N.M. at 426, 902 P.2d at 1030 (quoting Thompson, 59 N.M. at 412, 285 P.2d at 514).
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67
successive tortfeasor's liability, the court relied on Duran v. GeneralMotors Corp.
and Gertz v. Campbell,6 8 an Illinois case, both cases which limited the successive
tortfeasor's liability "to the enhanced injuries caused by [his] negligence."69
Although the original tortfeasor is still liable for the victim's entire injury, the
result of the Lujan ruling is to shift liability for the successive injury to the successive
tortfeasor alone through the application of indemnification principles.70 In other
words, if the original tortfeasor pays for the original and successive injuries, and the
New Mexico distinctions between active/passive and in pari delicto tortfeasors are
met, 7' then principles of indemnification permit the shifting of the entire liability for
the successive injury from the original tortfeasor and the successive tortfeasor to the
successive tortfeasor alone.72

C. The Modem Rule Adopted Regarding the GeneralRelease of an Original
Tortfeasor
After the Lujan court clarified New Mexico tort law regarding the distinctions
between the liabilities of original and successive tortfeasors, the court analyzed
whether it should continue to follow the traditional rule for analyzing general
releases, under which a general release obtained by an original tortfeasor would
automatically include a successive tortfeasor.73 Had the supreme court followed the
traditional rule, the successive tortfeasor in Lujan, Healthsouth, would have been
included, as a matter of law, in the general release that the original tortfeasor,
Jaramillo, had received from Lujan. However, the Lujan court abandoned the
traditional general release rule. Instead, in line with the modem rebuttable presumption regarding general releases it adopted in Hansen v. Ford Motor Co.,' the court
adopted the "modem rule that a general release of an original tortfeasor does not
preclude an action by the releasor against a [successive tortfeasor] . . . unless a
contrary intention affirmatively appears in the release or the releasor has received...
full compensation in fact for all injuries. ' 5
In adopting the modem general release rule, the Lujan court found that the
traditional general release rule did not take into account important aspects of New

67. 101 N.M. 742, 750,688 P.2d 779,787 (Ct. App. 1983), overruled on other grounds by Brooks v. Beech
Aircraft Corp., 120 N.M. 372, 381, 902 P.2d 54, 63 (1995).
68. 302 N.E.2d 40, 43 (M. 1973).
69. Lujan, 120 N.M. at 426, 902 P.2d at 1029.
70. See id. at 427, 902 P.2d at 1030.
71. See supra discussion Part I.
72. See Lujan, 120 N.M. at 427,902 P.2d at 1030 ("[L]iability for the enhanced injury may be shifted to the
successive tortfeasor alone, regardless of who plaintiff chooses to pursue for damages."). In Lujan, the court
remanded the case for a determination of whether Jaramillo paid for the successive injury. See id. at 430, 902 P.2d
at 1033. Thus, the court relied on the principle of indemnification to demonstrate that a
successive tortfeasor is still liable for a successive injury. See id. at 427, 902 P.2d at 1030.
73. See id. (citing Guthrie, supra note 38, at 266-73).
74. 120 N.M. 203, 212, 900 P.2d 952, 961 (1995); see infra note 75 and discussion infra at Part V.A.
75. Lujan, 120 N.M. at 428, 902 P.2d at 1031 (citing Guthrie, supra note 38, at 273-79). The modem general
release rule adopted in Lujan is very similar to the "rebuttable presumption" the New Mexico Supreme Court adopted
in Hansen, 120 N.M. at 212, 900 P.2d at 961. Although the Hansen "rebuttable presumption" applies to all release
documents in New Mexico, see Hansen, 120 N.M. at 211-12, 900 P.2d at 960-61; see also Lujan, 120 N.M. at 430,
902 P.2d at 1033, the Lujan court carved out a more specific rle which applies to release documents obtained by
original tortfeasors. See Lujan, 120 N.M. at 428, 902 P.2d at 1031.
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Mexico law.76 The Lujan court found that two considerations weighed against its
applying the traditional general release rule. First, the traditional general release rule
"does not take into account the fact the original tortfeasor is [not] subject to liability
for contribution to the subsequent tortfeasor .... "7 This is because indemnification
in favor of the "passive" original tortfeasor "trumps" the contribution right otherwise
applicable under joint and several liability. 78 In addition, successive tortfeasors are
only liable for the successive injury which would not subject the original tortfeasor
to contribution to the successive tortfeasor.79 Therefore, the court reasoned that
tortfeasors have no motive to bargain for parties to whom they are not
liable-weighing against the traditional rule which would include such parties.8 0
Second, the court concluded that the original tortfeasor is not "subject to
apportionment of fault in reduction of the successive tortfeasor's responsibility"'" and
thus would not be hauled into litigation brought by the injured person against the
successive tortfeasor. Because the court overruled the Martinez suggestion, there is
no longer any need for the original tortfeasor to release everyone from liability as
would be required under the traditional rule. Based on these factors, the court
rejected Healthsouth's argument that Jaramillo would not receive the benefit of the
release she obtained from Lujan. 2
D.

HealthsouthNot Included in Jaramillo's Release
The New Mexico Court of Appeals found that the language of the release,
arguably, included Healthsouth.83 The supreme court viewed the language of the
release, which released individuals who were jointly or severally liable for the
injuries arising out of the January 1990 accident, more narrowly and found that it did
not apply to Healthsouth because Healthsouth was only liable for the March 1990
enhanced injury.' The Lujan court concluded its decision that Healthsouth was not

76. See Lujan, 120 N.M. at 428, 902 P.2d at 1031.
77. Id.
78. See Rio Grande Gas Co. v. Stabmann Farms, Inc., 80 N.M. 432,457 P.2d 364 (1969); see also Dessauer
v. Memorial Gen. Hosp., 96 N.M. 92, 628 P.2d 337 (Ct. App. 1981) (both contrasting indemnity and contribution),
cited in N.M. STAT. ANN. § 41-3-6 (Repl. Pamp. 1996).
79. See Rio Grande Gas, 80 N.M. 432, 457 P.2d 364; see also Dessauer,96 N.M. 92, 628 P.2d 337.
80. See Lujan, 120 N.M. at 430, 902 P.2d at 1033.
81. Id. at428, 902 P.2dat 1031.
82. See id. Healthsouth argued that Jaramillo would not receive the benefit of the release because she would
be harassed as a deponent and witness in Lujan's suit against Healthsouth. See id. at 424, 902 P.2d at 1027. The
Lujan court responded: "Jaramillo would not be a necessary witness or deponent in Lujan's suit against Healthsouth
except incidentally as an unlikely witness to the nature and extent of the original injury for which Healthsouth is not
responsible." Id. at 428, 902 P.2d at 1031.
83. See Lujan v. Healthsouth Rehabilitation Corp., 118 N.M. 691, 693, 884 P.2d 847, 849 (Ct. App. 1994)
(finding that the release, "on its face purports to release all persons and corporations who may be jointly or severally
liable' with Jaramillo for damages to Plaintiff arising out of the January 1990 accident").
84. See Lujan, 120 N.M. at 424, 902 P.2d at 1027. Nevertheless, the supreme court did recognize that
Jaramillo's liability stemmed from the January and March 1990 injuries, and "but for" the January accident, the
March 1990 injury would have never occurred. See id. The court found that "Lujan released claims arising from a
specific accident occurring on a specific date." Id. To justify this more narrow reading of the release language, the
court relied on Maryland precedent, Morgan v. Cohen, 523 A.2d 1003 (Md. 1987). See id. In that case, the facts were
similar to Lujan, yet the language of the release included damages "which may hereafter accrue on account of or in
any way growing out of any and all known and unknown, foreseen and unforeseen bodily and personal injuries...
resulting or to result from the accident." Morgan, 523 A.2d at 1009. At the time of the Morgan decision, Maryland
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included in the release by citing Jaramillo's lack of exposure to, and thus notice of,
third party claims made by Healthsouth-"the language in the release 'arising from
the January 27, 1990 automobile accident' [sic"5 ] is... simply insufficient to alert
Lujan that Jaramillo was bargaining for the release of Healthsouth [for its conduct in
March 1990] in addition to her own release. ' 86 The court also noted the lack of any
extrinsic 7evidence to prove that Lujan intended for Healthsouth to be included in the
release.1
E. The Possibilityof Double Recovery
Because the Lujan court adopted the modem rule of general releases, and
Jaramillo and Healthsouth were jointly and severally liable for the successive injury,
the court concluded that section 41-3-4 of the Uniform Contribution Among Tortfeasors Act88 (Uniform Act) applied to the release before it to determine the amount
of any offset that Healthsouth may have been entitled to receive as a result of Lujan's
settlement with, and release of, Jaramillo.89 The Uniform Act is important because
it specifically designates the offsetting that may occur when an injured person seeks
to recover damages from other tortfeasors after releasing a distinct tortfeasor.9
Because the release Lujan gave to Jaramillo did not allocate what portion of the
$100,000 was to settle damages for the original injury and what portion was to settle
damages for the successive injury, the court relied on Sanchez v. Clayton9 to ensure
that Lujan did not receive a double recovery. 92 In Sanchez, the court placed the
burden on the settling plaintiff to "establish what compensatory damages he is
foregoing in the settlement if he later wishes to show a right to recover compensatory
damages in successive litigation." 93 Under the Uniform Act, if the plaintiff is unable
to establish what portion of the settlement amount went to settle liability for the
successive injury, then the claim is reduced "against the other tortfeasors in the
amount of the consideration paid for the release .... ,94 The Lujan court remanded

followed the traditional general release rule. See id.at 1005.The Morgancourt "reversed summary judgments in favor
of the physician, holding that the releases [in question] were ambiguous." Lujan, 120 N.M. at 429, 902 P.2d at 1032
(discussing Morgan, 523 A.2d at 1009-10). As in Lujan, 120 N.M. at 428-30, 902 P.2d at 1031-33, the Morgan court
focused on the language and date referenced in the release to determine that the release only included injuries
sustained in a specific accident on a specific date. See Morgan,523 A.2d at 1009.
85. The Lujan court misquoted the release at issue, which in fact reads "arising out of an accident on or about
Lujan, 120 N.M. at 424, 902 P.2d at 1027.
January 27, 1990 ....
86. Id. at 429, 902 P.2d at 1032.

87. See id.
88. N.M. STAT. ANN. § 41-3-4 (Repl. Pamp. 1996).
A release by the injured person of one joint tortfeasor, whether before or after judgment, does not
discharge the other tortfeasors unless the release so provides; but reduces the claim against the
other tortfeasors in the amount of the consideration paid for the release, or in any amount or
proportion by which the release provides that the total claim shall be reduced, if greater than the
consideration paid.
Id.
89. See Lujan, 120 N.M. at 429, 902 P.2d at 1032.
90. See N.M. STAT. ANN. § 41-3-4 (Repl. Pamp. 1996).
91. 117 N.M. 761, 877 P.2d 567 (1994).

92. See Lujan, 120 N.M. at 429, 902 P.2d at 1032.
93. Sanchez, 117 N.M. at 768, 877 P.2d at 574.
94. N.M. STAT. ANN. § 41-3-4 (Repl. Pamp. 1996); see Lujan, 120 N.M. at 429, 902 P.2d at 1032 (citing
Sanchez, 117 N.M. at 768, 877 P.2d at 574).
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the case and placed the burden on Lujan to prove how much of the $100,000 was
applicable to the original injury.95 "Absent evidence affirmatively establishing such
an amount, the entire $100,000 must be set off against any judgment obtained against
Healthsouth." 6
V.

ANALYSIS

A.

The Distinction Between Concurrentand Successive Tortfeasors
In Lujan, the New Mexico Supreme Court reinforced the distinction between
concurrent and successive tortfeasors. The earlier Martinez decision by the court of
appeals had blurred the lines by suggesting that a successive tortfeasor, who had
caused a distinct injury to the victim due to his own negligence, could compare fault
with the original tortfeasor to reduce his liability.' Additionally, Martinez supported
the traditional rule of general releases that settling tortfeasors, who did not also obtain
a release for other tortfeasors, could be brought into a suit with non-settling
tortfeasors to determine each party's negligence,98 losing the benefit of the release
that they had obtained. As a result, the Lujan court was obligated to overrule the
Martinez suggestion" in order to adopt a modem rule of general releases and
reinforce a successive tortfeasor's liability for the entire successive injury."°
The Lujan decision creates two primary problems with regard to the distinction
between concurrent and successive tortfeasors. First, an application of the five
factors I"' which the court used to distinguish between concurrent and successive
tortfeasors may not always render a clear distinction between the two types of
tortfeasors in many multiple injury fact patterns. Take for example the following: an
original tortfeasor, in an automobile, hits a pedestrian who falls in the street and
breaks his leg. A few seconds later, a speeding drunk driver crosses the median and
hits the pedestrian in the same leg, possibly causing an enhanced injury to that leg.
The end result is a single broken leg caused by two separate acts of negligence which
may, or may not, be compared under the Lujan decision.
Second, the Lujan court did not mention the New Mexico Several Liability Act,"°2
which superseded Bartlettv. New Mexico Welding Supply, Inc. °3 Section 41-31-1 (D)

95. See Lujan, 120 N.M. at 429, 902 P.2d at 1032.
96. Id. Thus, this finding may require Jaramillo to participate as a witness or deponent to determine Lujan's
future damages in a suit against Healthsouth. In a footnote, the court quoted New Mexico Supreme Court Rule 1019(A)(2), N.M. SUP. CT. R. ANN. 1-019(A)(2) (Repl. Pamp. 1992), for the rule of law that the joinder of parties

needed for "just adjudication" may implicate Jaramio. See Lujan, 120 N.M. at 429 n.3, 902 P.2d at 1032 n.3.
However, the court discounted Healthsouth's argument that Jaramillo would be subject to "vexatious and potentially
costly litigation involving 'other persons."' Id.
97. See Martinez, 107 N.M. at 271, 755 P.2d at 609.
98. See id.
99. See id.
100. See Lujan, 120 N.M. at 424, 427, 902 P.2d at 1027, 1030 ("[L]iability for the enhanced injury may be
shifted to the successive tortfeasor alone, regardless of who plaintiff chooses to pursue for damages."); see also id.
at 424, 902 P.2d at 1027.
101. See supra note 62 and accompanying text.
102. N.M. STAT. ANN. § 41-3A-1(D) (Repl. Pamp. 1996).
103. 98 N.M. 152, 646 P.2d 579 (Ct. App. 1982); see supra note 16 and accompanying text.
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of the Several Liability Act appears to specifically apply to the Lujan case. °4 As a
result, future parties litigating the meaning of a general release may argue that the
Several Liability Act-and not the Lujan holding---controls the construction of the
release in question. At least with the Martinez-apportionment-of-fault-of-alltortfeasors analysis, there was some predictability that a general release would
include the successive tortfeasor and that the original tortfeasor could use principles
of indemnification to shift liability if the active/passive distinction was met.'1 5
Nevertheless, the Lujan decision continues the shift in New Mexico law towards
the adoption of the modem rule with regard to all release documents. In Hansen v.
FordMotor Co., the New Mexico Supreme Court adopted a "rebuttable presumption
that a general release benefits only those persons specifically designated by name."'"' °
The Lujan court would have applied Hansen and reversed on those grounds if the
issue had been preserved in the trial court." 7 Instead, the Lujan court reached a
similar result with its adoption of the modem rule that the release of an original
tortfeasor does not automatically include the successive tortfeasor unless that
intention is affirmatively stated in the release.'0 8 Thus, the Lujan and Hansen
decisions create complimentary rules of construction for both concurrent and
successive tortfeasors.
B.

Originaland Successive Tortfeasors
Implicit in the Lujan and Hansen decisions is an assumption that released
tortfeasors are not seeking the release of liability for any persons other than
themselves. 0 9 In Lujan, the court states that a "releasee may, of course, bargain for
the release of a tortfeasor to whom the releasee will not be liable" but the releasee
assumes that released tortfeasors usually will only want to obtain their own release
for the successive injury and not the release of the successive tortfeasor."' The effect
of the Lujan decision is to create more settlement options for the injured party rather
than reducing the liability or responsibilities of the original or successive tortfeasors.
The Lujan court distinguished each tortfeasor's liability and, thus, makes it easier
for the injured party to pursue each tortfeasor individually. First, the successive
tortfeasor's full liability for the successive injury is emphasized, either through
principles of indemnification, if the original tortfeasor pays for both injuries, or

104. See N.M. STAT. ANN. § 41-3A-I(D) (Repl. Pamp. 1996) (Section 41-3A-1(D) of the New Mexico Several
Liability Act applies where there is damage from more than one person and "distinct harms were caused to the
plaintiff."). Furthermore, the legislative intent of the Uniform Contribution Among Tortfeasors Act (Uniform Act),
N.M. STAT. ANN. § 41-3-4 (Repl. Pamp. 1996), may have been to specifically preclude the distinction made by the
Lujan court between concurrent and successive tortfeasors. See Andrew G. Schultz & M.E. Occhialino, Statutory
Adoption ofSeveral Liability in New Mexico: A Commentary and Quasi-LegislativeHistory, 18 N.M. L. REV. 483,
487 (1988) ("Article 3A rejects [the] attempt to limit several liability to 'concurrent tortfeasors'" (citing New Mexico
Several Liability Act, N.M. STAT. ANN. § 41-3A-1 (Repl. Pamp. 1996))).
105. See Lujan, 120 N.M. at 427, 902 P.2d at 1030.
106. Hansen v. FordMotor Co., 120 N.M. 203, 212, 900 P.2d 952, 961 (1995).
107. See Lujan, 120 N.M. at 430, 902 P.2d at 1033.
108. See id.at 428, 902 P.2d at 1031. The Hansen decision is not limited to releases pertaining to "concurrent"
tortfeasor situations and applies to all release documents in New Mexico. See Hansen, 120 N.M. at 211-12, 900 P.2d
at 960-61; see also Lujan, 120 N.M. at 430, 902 P.2d at 1033; supra note 75.
109. See Lujan, 120 N.M. at 430, 902 P.2d at 1033; Hansen, 120 N.M. at 212, 900 P.2d at 961.
110. See Lujan, 120 N.M. at 430, 902 P.2d at 1033.
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through a suit by the injured party against the successive tortfeasor, regardless of the
original tortfeasor."' Second, the Lujan court reinforced the doctrine that an original
tortfeasor is often the proximate cause of both the original and the successive injuries
and may be held liable for both." 2 Therefore, the injured party is given more
guidance as to the ramifications of settling with one tortfeasor while pursuing claims
against another.
Additionally, the Lujan court justified its opinion by focusing on the "divisible and
causally-distinct injuries" which are caused by successive tortfeasors.113 In this
situation, it makes sense not to compare a negligent act with a subsequent injury
when that subsequent injury occurred, for example, two months after the original
tortfeasor's negligent act. However, there are many possibilities for a successive
tortfeasor situation where there are not such "distinct" injuries and the fault of the
original and the successive tortfeasor will need to be compared." 4 Thus, the Lujan
decision may lead to larger awards against successive tortfeasors as a result of their
inability to compare fault with the original tortfeasor.
C. GeneralReleases, the Uniform Act, and the Sanchez Standard
The general release at issue in Lujan was construed by the court in accordance
with section 41-3-4 of the Uniform Act,' which contains special provisions that a
court must use when it interprets release documents pertaining to tortfeasors who are
jointly and severally liable." 6 There are two options in the Uniform Act which affect
prospective recoveries by the injured person and prospective damages which may be
paid by a remaining tortfeasor." 7 However, in a successive tortfeasor situation, the8
second option in the Uniform Act does not apply and the Sanchez v. Clayton"
standard may be used to interpret the release." 9 The controlling aspect between the
Uniform Act standard and the Sanchez standard depends on whether the release
document contains language which allocates a portion of the settlement to either the
original or the successive injury.' 2

I11.

See id. at 426-27, 902 P.2d at 1029-30.
112. See id:
113. See id. at 426, 902 P.2d at 1029.
114. An example of this situation is a multiple car crash which happens over a thirty second time period as a
result of several tortfeasors' negligence. The inclination would be to compare each tortfeasor's negligence. Yet the
Lujan decision does not permit the comparison of negligence if the tortfeasors are deemed "original" and
"successive." (However, in this scenario it is possible that the tortfeasors could be deemed concurrent tortfeasors by
the court, in which case different liability rules might apply.)
115. N.M. STAT. ANN. § 41-3-4 (Rep. Pamp. 1996).
A release by the injured person of one joint tortfeasor, whether before or after judgment, does not
discharge the other tortfeasors unless the release so provides; but reduces the claim against the
other tortfeasors in the amount of the consideration paid for the release, or in any amount or
proportion by which the release provides that the total claim shall be reduced, if greater than the
consideration paid.
Id.
116. See Lujan, 120 N.M. at 429, 902 P.2d at 1032.
117. See N.M. STAT. ANN. § 41-3-4 (Repl. Pamp. 1996).
118. 117 N.M. 761,768, 877 P.2d 567, 574 (1994) ("Mhe plaintiff settling the judgment.., has an obligation

to establish what compensatory damages he is foregoing in the settlement if he later wishes to show a right to recover
compensatory damages in successive litigation.").
119. See Lujan, 120 N.M. at 429, 902 P.2d at 1032.

120. See id. ("There is no specification in the Lujan release as to how the consideration paid by Jaramillo is
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The first option in the Uniform Act "reduces the claim against the other tortfeasors
in the amount of the consideration paid for the release,"'' and is implicated if the
release does not specify which portion of the settlement satisfies the successive
injury.122 In short, if the release does not specify which portion of the settlement
applies to the original and successive injuries, the Uniform Act, read in light of
Lujan, offsets the entire amount paid by a tortfeasor in a settlement against any future
judgment against other successive tortfeasors liable for the enhanced injury. If the
entire amount was not offset, there would be a possibility that the injured party could
recover twice for the same injury,' 23 and the court would be forced to assume or
determine how much of the settlement satisfied the successive injury."2 Therefore,
the entire offset of the settlement amount in the first option leaves the possibility that
the injured person will not be fully paid for the original injury because all of the
settlement with an original tortfeasor will be applied against any future settlements
with successive tortfeasors.
The second option of the Uniform Act reduces the claim against the other
tortfeasors "in any amount or proportion by which the release provides that the total
claim shall be reduced, if greater than the consideration paid."' 25 This option would
not appeal to any party in original and successive tortfeasor situations because the
active/passive distinction between original and the successive tortfeasors allows
126
original tortfeasors to be indemnified if they pay for the successive injury.
However, the Sanchez standard allows injured parties to release original tortfeasors
and allocate an amount for the original injury and a separate amount for the
successive injury.' 27 Thus, if the release with the original tortfeasor allocated all but
five dollars of the settlement to the original injury, the injured person can sue the
successive tortfeasor for the full value of the enhanced injury less the five dollars
which was allocated to the enhanced injury in the settlement. 28 Because the release

to be divided between the original injury (which does implicate the [Uniform] Act) [sic] and the enhanced injury
(which does not implicate the [Uniform] Act) [sic]."). See Lujan, 120 N.M. at 427, 902 P.2d at 1030. The Lujan
opinion is mistaken regarding the above parenthetical quotation. The parenthetical information should be reversed.
Only the enhanced injury implicates the Uniform Act, because it is that injury which the original and successive
tortfeasors are jointly and severally liable. See N.M. Stat. Ann. § 41-3-4 (Repl. Pamp. 1996).
121. Id.
122. See Lujan, 120 N.M. at 429, 902 P.2d at 1032 (citing N.M. STAT. ANN. § 41-3-4 (Repl. Pamp. 1996)).
123. See, e.g., id. ("This possibility [of double recovery] arises because, with respect to the enhanced injury,
Jaramillo and Healthsouth would be jointly and severally liable for the same damages."). This is opposite to
concurrent tortfeasor situations, where the amount of damages received by the injured party does not affect the claims
against the remaining tortfeasors because they are responsible only for the portion of injury that they caused. See
Wilson v. Gait, 100 N.M. 227, 232, 668 P.2d 1104, 1109 (Ct. App. 1983) ("If the injured person settles and releases
one tortfeasor, the consideration paid would satisfy only that tortfeasor's percentage of fault ....
124. See Lujan, 120 N.M. at 429, 902 P.2d at 1032.
125. N.M. STAT. ANN. § 41-3-4 (Repl. Pamp. 1996).
126. See supra Part IV.B.
127. See Sanchez v. Clayton, 117 N.M. 761, 768, 877 P.2d 567, 574 (1994).
128. To only allocate such a small amount to the successive injury may seem like a ruse, implicating possible
ethical problems. However, with the active/passive distinction met, the five dollar allocation to the successive injury
could actually be recovered by the original tortfeasor through the use of indemnification principles. This option existed
in concurrent tortfeasor situations when they were judged under a joint and several liability standard in New Mexico,
however, the five dollar allocation would be meaningless. Under section 41-3-5 of the Uniform Act, any such five
dollar allocation would not be in the interest of the settling party since the non-settling party could get contribution.
See N.M. STAT. ANN. § 41-3-5 (Repl.Pamp. 1996). However, the reservation of indemnification rights in section 41-
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which Jaramillo obtained from Lujan did not itemize what amount of the $100,000
was to apply to the original injury and what amount of the $100,000 was to apply to
the successive injury, the Lujan court justifiably followed the Uniform Act standard
and placed the burden on Lujan to prove how much of the $100,000 was for the
successive injury.
D.

Released Parties
Finally, the Lujan court noted that "no articulable theory exists under which the
releasee will.either be exposed to liability to a third party or be subject to harassment
as a litigant."' 29 Released parties will not be exposed to claims by third parties
because their liability has been extinguished by the release, if the release so
provides. 30 Even if the release does not so provide, the released parties will not be
harassed as litigants because the court overruled the suggestion in Martinez that
released parties could3 be joined in a suit to compare their negligence with the
successive tortfeasor.1 1

Thus, the Lujan decision is internally consistent with its overruling of the Martinez
suggestion. The Lujan decision also is externally consistent with existing New
Mexico tort law in its adoption of a modem rule with regard to the release of an
original tortfeasor in accordance with its earlier Hansen decision. However, in
practice on a case by case basis, the Lujan decision's distinction between original and
successive tortfeasors may be difficult to discern and apply.
VI. LUJAN'S IMPLICATIONS FOR THE DRAFTING OF RELEASES
Since Bartlettv. New Mexico Welding Supply, Inc. and the New Mexico Several
Liability Act, when New Mexico abolished joint and several liability for concurrent
tortfeasors, with four exceptions, there has been no possibility of contribution among
concurrent tortfeasors, except when any of the four exceptions apply. 3 2 As a result,
the adoption of a rebuttable presumption that a release only pertains to those persons
or tortfeasors specifically designated in the release' does not have wide implications
in concurrent tortfeasor situations. However, in successive tortfeasor situations,
where the original and the successive tortfeasor are jointly and severally liable for the

3-6 of the Uniform Act "trumps" any contribution right which could arise between original and successive tortfeasors.
See id. § 41-3-6.

129. Lujan, 120 N.M. at430,902 P.2d at 1033.
130. See id. at 424, 902 P.2d at 1027. If the release does not so provide, there are other reasons why the releasee
will not be harassed in a subsequent suit. First, although the original and successive tortfeasors are jointly and
severally liable for the enhanced injury, the successive tortfeasor will not be able to sue the original tortfeasor for
contribution because the original tortfeasor's right to indemnification "trumps" the contribution right. See N.M. STAT.
ANN. § 41-3-6 (Repl. Pamp. 1996). Next because joint and several liability is involved, the successive tortfeasor will
not have occasion to bring in the original tortfeasor to compare fault because there is no apportionment
when there is joint and several liability. See Lujan, 120 N.M. at 425, 902 P.2d at 1028.
131.

Seeid.

132. See Bartlett v. New Mexico Welding Supply, Inc., 98 N.M. 152, 646 P.2d 579 (Ct. App. 1982); New
Mexico Several Liability Act, N.M. STAT. ANN. § 41-3A-1 (Repl. Pamp. 1996); see also supra discussion Part M.A.
133. See Hansen v. Ford Motor Co., 120 N.M. 203,212, 900 P.2d 952, 961 (1995). Although the issue of the

applicability of the Hansen rebuttable presumption was not preserved, see Lujan, 120 N.M. at 430, 902 P.2d at 1033,
the Lujan court reached essentially the same conclusion in its finding, through a narrow reading of the release
language, that Healthsouth was not included in the language of Jaramillo's release. See id. at 429, 902 P.2d at 1032.
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successive injury, the court's decision in Lujan creates several issues which must be
addressed in the creation of future release documents.
Release Options Under the Uniform Act Standardand the Sanchez Standard
From the perspective of an injured person settling with an original tortfeasor, it
would be beneficial for a court to apply the Sanchez standard and apportion only a
nominal amount, e.g., five dollars, to the successive injury."3 Then, the injured
person has "establish[ed] what compensatory damages he is foregoing in the
settlement if he later wishes to show a right to recover compensatory damages in
' After the injured party has thus apportioned the settlement
successive litigation."135
amount between the original and successive injuries, only the settlement amount
specified in the release will be offset against that party's claims against the successive
tortfeasor' 3 6 Thus, Lujan could have allocated five dollars to the successive injury
and only that amount would be offset in any future recovery or settlement Lujan
obtained from Healthsouth, if Lujan could have shown that the amount of damages
for the successive injury was more than five dollars.'37 Although this standard existed
in Sanchez before Lujan, it is supported by the Lujan court's clarification that
successive tortfeasors are fully liable for the successive injury whether they are
required to pay through a direct, individual suit brought by the injured party or
through principles of indemnification.' 38
From the perspective of an original tortfeasor who is settling with an injured party,
the injured party's use of the settlement apportionment standard in Sanchez 39 may,
in practice, provide an incentive for the injured person to reduce the settlement
amount in favor of the original tortfeasor. Although original tortfeasors may be held
liable for both injuries," they may agree to an allocation of the settlement mostly to
the original injury in return for the injured party reducing somewhat the total amount
of the settlement. In this way, the original tortfeasor gets out of the lawsuit entirely
for a lower net sum, while allowing the injured party to possibly obtain a larger
judgment against the successive tortfeasor. Because the settling original tortfeasor is
not liable for contribution to the successive tortfeasor, the original tortfeasor has no
reason to insist that any significant portion of the settlement be allocated to the
successive injury.14'
From a successive tortfeasor's perspective, he will be unable to compare fault with
the original tortfeasor. 4 2 In addition, a successive tortfeasor will be ultimately
responsible for the entire successive injury, less amounts received by the injured

A.

134. See Sanchez v. Clayton, 117 N.M. 761,768, 877 P.2d 567, 574 (1994); see also discussion supra Part
IV.D and Part V.C.
135. Sanchez, 117 N.M. at 768, 877 P.2d at 574.
136. See id.
137. See id.
138. See Lujan, 120 N.M. at 426-27, 902 P.2d at 1029-30.
139. See Sanchez, 117 N.M. at768, 877 P.2d at 574; see also discussion supra Part IV.D and Part V.C.
140. See Lujan, 120 N.M. at 426, 902 P.2d at 1029.
141. See id. at 427, 902 P.2d at 1030. Moreover, the original tortfeasor is only settling for his active negligence
and will not have to pursue an indemnification claim against the successive tortfeasor.
142. See id. at 425, 902 P.2d at 1028.
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party from the original tortfeasor which are attributable to the successive injury. 43
Not much can be done by a successive tortfeasor to reduce the amount of his
damages if the Sanchez allocation method is used in the settlement between the
injured party and the original tortfeasor." Nevertheless, if the Sanchez allocation
method is not used and the burden to prove which portion of the settlement is
applicable to the successive injury is not met by the injured party/plaintiff, the entire
tortfeasor is offset against the claim against the
settlement with the original
45
successive tortfeasor.1
Other Release Considerationsand the Concurrentor Successive Tortfeasor
Problem
Because there may be difficulty in determining whether tortfeasors are concurrent
or successive, release documents may be created to address both situations. For
example, to reuse the example from the discussion above at Part V.A, an original
tortfeasor, in an automobile, hits a pedestrian who falls in the street and breaks his
leg. A few seconds later, a speeding drunk driver crosses the median and hits the
pedestrian in the same leg, possibly causing an enhanced injury to that leg. The end
result is a single broken leg caused by two separate acts of negligence which may, or
may not, be compared under the Lujan decision.
On the assumption that a court would conclude that the above fact pattern
involved successive tortfeasors, the following three release language recommendations, derived from Lujan, should be considered in the creation of a release
document. If the tortfeasors are deemed concurrent, the three suggestions will be
irrelevant or superfluous to the creation of a release.
First, any future questions of which parties were intended to be included in a
release document must be avoided. If a tortfeasor settles with an injured party, the
injured party should include specific language in the release document which only
applies to specific tortfeasors and their agents and any injury caused by the active or
passive negligence of those parties. As the Lujan court stated, "it may have been
advisable for Lujan to include specific language in the release reserving her claim
against Healthsouth."' The language of such a release would not purport to release
anyone other than those parties which the settling tortfeasor is liable for, while
preserving the injured party's claim against other tortfeasors.
Second, a release also should include language which gives the total dollar amount
of the settlement and language which says that should the releasee be judged an
original tortfeasor, a nominal amount, e.g., five dollars, of the settlement is allocated
B.

143. See Lujan, 120 N.M. at 426-27, 902 P.2d at 1029-30.
144. See Sanchez, 117 N.M. at 768, 877 P.2d at574; see also discussion supra Part IV.D and Part V.C.
However, a successive tortfeasor may argue that the allocation between the original tortfeasor and the injured party
must be in good faith or it is void. Aside from the previous argument, a successive tortfeasor does not have much of
argument because the original tortfeasor could allocate any amount to the successive injury and would essentially be
buying an indemnification claim against the successive tortfeasor, if the active/passive distinction was met. See, e.g.,
note 128.
145. See Lujan, 120 N.M. at 429, 902 P.2d at 1032.
146. Id.; see Sanchez, 117 N.M. at768, 877 P.2d at 574 ("[B]ecause Plaintiffs specifically reserved their cause
of action against Defendants, we cannot presume that they intended to extinguish by settlement what they had
reserved.").
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to each successive injury for which the original tortfeasor is judged to be the
proximate cause. Including the above language implicates the Sanchez standard if the
situation is deemed by the court to be one involving a successive tortfeasor. The
application of the Sanchez standard would allow an injured party to avoid a setoff of
the entire settlement amount obtained from the original tortfeasor because the injured
party used language in the release which allocated a specified amount to any
successive injuries while preserving his claim against any other tortfeasors.
Third, the Lujan court suggested that an injured party also could use language that
the "release does not specifically discharge successive tortfeasors whose liability for
a separate and distinct injury arises from a separate and distinct tort.' 147 In addition
to the above two suggestions, if this type of specific language is used, rather than the
general release used in Lujan, successive tortfeasors may not setoff any amount if
they are held jointly and severally liable because only the original tortfeasor is liable
for the original injury and the original tortfeasor already has settled his liability for
the successive injury.'48 Nevertheless, this recommended language should overlap the
previous two language recommendations to make the release more specific than
general, as the allocation of a nominal successive injury settlement amount, as
advised by the above second language recommendation, specifically implicates
Sanchez and avoids the problems faced in Lujan.
However, if a court later determines that the tortfeasors are concurrent,using the
above language in the release will not affect a concurrent tortfeasor situation. Using
the first recommendation of limiting the release to include only specific tortfeasors
and their agents is equivalent to the modem Hansen v. Ford Motor Co. "rebuttable
presumption"' 49 and New Mexico's pure comparative fault system which applies to
concurrent tortfeasors.'O The second and third recommendations are implicated only
if the released tortfeasor is judged to be an original tortfeasor. The second and third
recommendations have no effect in a concurrent tortfeasor situation because the
release only applies to specific tortfeasors. Including such provisions in a release
document, which are not implicated if the tortfeasors are judged concurrent, merely
shows "the intent of the parties" based on an uncertain fact pattern."' Moreover,
there is no right to contribution among concurrent tortfeasors in New Mexico and
would not subject the settling tortfeasor to claims made by other tortfeasors if they
are deemed "concurrent."' 52 Consequently, taking the three language
recommendations together, if a release is judged under a concurrent tortfeasor
analysis it would automatically release the named tortfeasor and preserve the injured
party's claim against other tortfeasors.

147.
148.
149.
150.
151.
152.

Lujan, 120 N.M. at 428, 902 P.2d at 1031.
See id. at 427, 902 P.2d at 1030.
See Hansen v. Ford Motor Co., 120 N.M. 203, 900 P.2d 952 (1995).
See discussion supra Part I.A.
See Sanchez, 117 N.M. at 765, 877 P.2d at 571.
See Wilson v. Gait, 100 N.M. 227, 232, 668 P.2d 1104, 1109 (Ct. App. 1983).
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Implicationsof Not Mentioning the New Mexico Several Liability Act
The Lujan court did not mention the New Mexico Several Liability Act,'53 yet the
Act pertains to all successive tortfeasor situations. Hence, language should be
included in a release indicating that the release was made in reliance on the Lujan
case. If such language is not included, future problems may arise if the release is
evaluated under the New Mexico Several Liability Act," instead of under Lujan. It
is possible that there is no difference between the Act and Lujan, and that section 4131-1 (D) of the Act is reconcilable with Lujan. However, without the supreme court's
acknowledgment of the New Mexico Several Liability Act's authority, different
standards may be applied by the legislature and by the judiciary.
C.

VII. CONCLUSION
The New Mexico Supreme Court has enhanced the distinction between concurrent
and successive tortfeasors by not allowing original and successive tortfeasors to
compare fault. The Lujan decision also has created more options for injured parties
to settle with original tortfeasors and pursue claims against non-settling tortfeasors.
Whether principles of indemnification are used by an original tortfeasor against a
successive tortfeasor, when the original tortfeasor has paid for both injuries, or
whether the injured party sues a successive tortfeasor individually, each tortfeasor
ultimately will be responsible only for that portion of the total injury that was caused
by the active negligence of each.
BRADY C. POFAHL

153. N.M. STAT. ANN. § 41-3A-I(D) (Repl. Pamp. 1996).
154. See id.

