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or the conformity of given actions
or decisions with a written constitu-
tion. Rather, the term constitution-
alism as used in this essay pertains
to the underlying authority of the
Federal Constitution residing in the
sovereign people and their relation-
ship with government. A failure to
recognize these questions of consti-
tutionalism has obscured the doc-
trine of interposition and miscast the
Nullification Crisis as simply involv-
ing a struggle over states’ rights.
Confusion over these issues is not
surprising. As those who debated
interposition and nullification noted,
the language used to discuss these
ideas was inherently ambiguous.
Moreover, the politics of Madison’s
day emphasized the practical conse-
quences of a compact theory of the
states. The political question of the
relationship between the national
and state governments was so domi-
nant that it overshadowed the ques-
tions of constitutionalism that were
part of Madison’s careful thought
about the theoretical foundation of
the Federal Constitution. Madison’s
views about the constitutional impli-
cations of governments resting on a
collective sovereign were easily over-
looked then just as they are today.

Madison’s Theory
of Interposition

The right to monitor the constitu-
tional operation of government was
a central issue of American consti-
tutionalism after the adoption of the
Constitution in 1787. The struggle
over that right revealed a fundamen-
tal disagreement among Americans

over the puzzle at the heart of the
new federal system: What did rule
by a collective sovereign mean under
anational constitution when the peo-
ple who held this sovereignty were
also the sovereign of their individual
state governments? Overlooked

in most treatments of the Virginia
and Kentucky Resolutions and

the Nullification Crisis is how the
American sovereign could—as the
concept of the people’s sovereignty
called for—oversee the workings of
the national government.!

These two controversies saw
Americans deploying a tool used
before the Civil War but little seen
today: the right of “interposition.”
Often confused and wrongly associ-
ated with nullification, Madison’s
concept of interposition encouraged
a spirited vigilance consistent with a
proper understanding of American
constitutionalism.

OFTEN CONFUSED AND WRONGLY
ASSOCIATED WITH NULLIFICATION,
MADISON'S CONCEPT OF
INTERPOSITION ENCOURAGED A
SPIRITED VIGILANCE CONSISTENT
WITH A PROPER UNDERSTANDING OF
AMERICAN CONSTITUTIONALISM.

Interposition sought reversal
of national laws that some thought
unconstitutional or simply wrong-
headed. It involved many potential
instruments and actions to maintain
the Constitution’s health. It could
involve individual citizens or groups
of citizens. It might also involve the

state legislatures, not acting as the
sovereign but as an instrument of
the people to communicate concerns
about the national constitution.

Alexander Hamilton identified
that role in Federalist No. 26. He
described the state legislatures as
naturally “jealous guardians of the
rights of the citizens” of the state. In
the new federal system, the state leg-
islatures, observed Hamilton, could

“sound the alarm to the people” when
the national government exceeded
its rightful powers.?

Public opinion, petitions, and
protests as well as instructions to
political representatives were some
of the ways interposition could
facilitate faithful execution of the
Constitution. Interposition could
also involve resolving a constitu-
tional controversy by seeking revi-
sion of the Constitution itself. James
Madison described each of these
options as “the several constitutional
modes of interposition by the States
against abuses of powers.”

The term “interposition” did not
seem to prompt greater elabora-
tion by contemporaries than what
Madison provided. The word did not
carry the implication, attached to it
today, that interposition nullified a
law, which was the understanding
attributed to it during its use in the
sectional debates preceding the Civil
War. Rather, what Madison and his
contemporaries meant by “inter-
position” seemed to come from its
classic sense: As used in astronomi-
cal and scientific texts of the period,
it described the movement of some-
thing between two other thingsin a

1. For adiscussion of how Americans struggled over the implications of founding governments on “the people,” see Christian G. Fritz, American Sovereigns: The
People and America’s Constitutional Tradition Before the Civil War (New York: Cambridge University Press, 2008).

2. Federalist No. 26, in Jacob E. Cooke, ed., The Federalist (Middietown, Conn.; Wesleyan University Press, 1961), p. 169.

James Madison, “To a Friend of the Union and States Rights,” 1833, in William C. Rives and Philip R. Fendall, eds., Letters and other Writings of James Madison,
4 vols. (Philadelphia: J. B. Lippincott, 1865), Vol. IV: p. 335 (hereinafter “To a Friend of the Union and States Rights”).
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relationship so as to interrupt and
bring attention to the essence of that
relationship. In this sense, the moon
interposed when it came between
the earth and sun, allowing those on
earth to reaffirm how the sun pro-
vided light to the earth.*

In aconstitutional mode, inter-
position usually involved an action
that came between the people as the
sovereign and the sovereign’s agent,
the government. This interposition
was not a sovereign act, since the
people as the collective sovereign did
not take that step. It did not break
the ties between the people and their
government by, for example, nul-
lifying laws. Rather, the interposer,
through public opinion, protests,
petitions, or even the state legisla-
tures acting as an instrument of the
people, focused attention on whether
the government was acting in confor-
mity with the people’s mandates as
expressed in their constitutions.

A successful interposition
occurred either when the govern-
ment backtracked by conceding that
ithad overstepped constitutional
limits as asserted by the interposi-
tion or when the people, in light of
the interposition, chose to change
the constitutional order. As New
Hampshire’s U.S. Senator and future
U.S. Supreme Court Justice Levi
Woodbury put it in 1830:

[A] State may resolve, may
express her convictions on the
nullity or unconstitutionality of
alaw or decision of the General
Government. These doings

may work a change through
public opinion, orlead to a

co-operation of three-fourths of
the sister States, to correct the
errors by amendments of the
constitution.®

A SUCCESSFUL INTERPOSITION
OCCURRED EITHER WHEN THE
GOVERNMENT BACKTRACKED

BY CONCEDING THAT IT HAD
OVERSTEPPED CONSTITUTIONAL
LIMITS AS ASSERTED BY THE
INTERPOSITION OR WHEN

THE PEOPLE, IN LIGHT OF THE
INTERPOSITION, CHOSE TO CHANGE
THE CONSTITUTIONAL ORDER.

From our modern perspective, it
is difficult to understand the need
for such a tool as interposition. Some
of that difficulty arises from the fact
that early 19th century Americans
lived in a world far different from
today’s nearly instant communica-
tion of congressional deliberations
and actions. In addition, unlike the
regularized if not full-time opera-
tion of state legislatures today, ear-
lier legislatures were in session less
frequently and met at varying times.
Thus, there were significant barriers
tolearning about the proceedings
of Congress as well as responding
(much less coordinating a collective
response) to laws being considered
and even passed by that body. Given
an inevitable time lag, interposition
served as a useful communication
mechanism by which citizens and
their state legislators could share
their sentiments with legislators in

other states as well as with national
lawmakers in Washington.

An early example of interposition
occurred in 1790 when Virginia’s
legislature passed resolutions
instructing its Senators in Congress
to make public the debates in the
United States Senate, which had been
closed since the formation of the
Constitution. Virginia’s legislature
sent copies to every other state leg-
islature “requesting their coopera-
tion in similar instructions to their
respective Senators” in order to alter
apractice inconsistent with a nation-
al government based on a sovereign
people who had a right to scrutinize
the workings of their government.$

Four years later, Pennsylvania
manufacturers concerned about an
excise tax that Congress intended to
impose on their products memorial-
ized their state legislature, asking for

“the interposition and influence of a

legislature which may be considered
the most immediate guardians of the
rights and liberties of the citizens
of Pennsylvania.” Ultimately, they
hoped that “a seasonable interposi-
tion” by the legislature might pro-
tect them from an “odious excise” by
amisguided Congress.” By 1824, a
Maryland commentator described
the settled use of the tool of inter-
position: “The right of state legisla-
tures to express their approbation or
disapprobation of the proceedings
and policy of the federal government
has been claimed, exercised, and con-
ceded...from the establishment of the
federal government to the present
day.”®

The underlying impetus for
the tool of interposition naturally

Fritz, American Sovereigns, p. 193.

o N oo v s

Register of Debates, 21st Cong., st Sess. (Senate), February 24, 1830, p. 186.

"Curtius” to "The Freeman of Maryland,” Easton Gazette (Easton, Md.), January 1,1825.

Elizabeth G. McPherson, “The Southern States and the Reporting of the Senate Debates, 1789-1802," Journal of Southern History, Vol. 12 (1935), p. 229.
Daily Advertiser (New York, NY.), September 10, 1794.
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lessened with the appearance and
expansion of a transportation and
communication infrastructure of
canals, telegraphs, and railroads dur-
ing the 19th century. The principal
demise of interposition can be traced
to its stigma in being linked with the
discredited doctrine of nullification,
but America’s transportation and
communication revolution before
the Civil War undoubtedly played a
role as well. Nonetheless, the prac-
tice of interposition by state legisla-
tures instructing their Senators and
requesting their Representatives in
Congress to oppose national mea-
sures that were deemed unconstitu-
tional or impolitic would continue
through the Nullification Crisis of
the 1830s and long after that time.

The Practice of Interposition:
The Virginia and Kentucky
Resolutions

The backdrop to the most dra-
matic example of interposition in
the early national period was poten-
tial war with France because of its
interference with American ship-
ping. In that context, Federalists in
Congress reacted by passing several
laws in 1798. One law, the Alien Act,
allowed the President to deport
aliens he deemed “dangerous to the
peace and safety” of the nation or
suspected of “treasonable or secret
machinations.” Its companion, the
Sedition Act, permitted punishment
of “false, slanderous, and malicious

writing” that brought the President
or Members of Congress into “con-
tempt or disrepute.”®

Opponents of Federalist policy
were likely targets of both acts,
but particularly the Sedition Act.
Consequently, Republicans consid-
ered these acts a political attack. The
Federalist bias of the American press
diminished in the 1790s with the
appearance of more newspapers tak-
ing a Republican slant. The Sedition
Act threatened the Republicans’
use of newspapers to counter their
Federalist opponents.

Besides the acts’ effect on practi-
cal politics, they appeared to sub-
vert the federal constitutional order.
Republicans asserted that the Alien
Act exceeded Congress’s constitu-
tional powers, while the Sedition
Actviolated the First Amendment.
Thomas Jefferson complained to
Madison that both acts showed

“no respect” for the Constitution.
Madison called the Alien Act “a mon-
ster” that would “for ever disgrace
its parents,” the Federalists. The act
denied the people the “right of freely
examining public characters and
measures.”!!

The Alien and Sedition Acts
prompted Madison and Jefferson to
orchestrate protests. Most dramatic
was a set of resolutions they drafted,
to be adopted by the legislatures of
Virginia and Kentucky as a form of
interposition. Madison authored
the Virginia Resolutions, while

resolutions that Jefferson drafted
after learning of the passage of the
Sedition Act were eventually adopted
in modified form by the Kentucky
legislature.'® In passing the resolu-
tions, both legislatures expressed
the judgment that the two federal
laws were unconstitutional. The
Kentucky Resolutions instructed the
state’s congressional delegation to
seek the acts’ repeal. The governor
was to transmit copies to the other
state legislatures in the hope that
those bodies would adopt similar
measures. The Virginia Resolutions
were intended for a corresponding
distribution.

Some contemporaries assumed
(as have some subsequent scholars)
that the resolutions sought to nul-
lify the operation of the two objec-
tionable federal laws in Virginia
and Kentucky. This assumption
discounts the resolutions’ express
purpose—to stimulate a coordinated
national effort through state legis-
latures to repeal the laws by con-
gressional action. The resolutions
embodied a distinction between
a state legislature’s opinion of the
constitutionality of national laws
and action by the sovereign people to
render those laws unenforceable.

The Virginia Resolutions called
the acts “unconstitutional,” while
the Kentucky Resolutions described
them as “not law but utterly void and
of no force.””® Those words, Madison
later explained, simply emphasized

9. James Morton Smith, Freedom's Fetters: The Alien and Sedition Laws and American Civil Liberties (Ithaca, N.Y.: Cornell University Press, 1956), p. 442.

10.  fbid.

M. Fritz, American Sovereigns, p. 198.

12. Long after their appearance, the genesis and authorship of the two sets of Resolutions remained shrouded in mystery and misinformation. See Editorial Note,
“The Kentucky Resolutions of 1798, in Julian P. Boyd et al,, eds., The Papers of Thomas Jefferson, 33 vols. (Princeton, N.J.: Princeton University Press, 1950-), Vol.

XXX, pp. 529-535.

13. "Virginia Resolutions,” December 21,1798, in William T. Hutchinson et al., eds., The Papers of James Madison, 17 vols. (Charlottesville: University of Virginia Press

3

1962-1991), Vol. XVH, p. 190 (hereinafter “Virginia Resolutions™); “Kentucky Resolutions Adopted by the Kentucky General Assembly,” November 10, 1798, in
Boyd, Papers of Thomas Jefferson, Vol. XXX, p. 552 (hereinafter “Kentucky Resolutions”).
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the legislature’s opinion of the acts;
they were not a nullification of the
acts. Neither legislature asserted
that their resolutions made the acts a
dead letter, nor did either state take
steps to resist the acts’ enforcement.
The resolutions, as Madison pointed
out, did not “annul the acts” because
they came “from the Legislature
only, which was not even a party to
the Constitution.” Only collective
action by the people as the sovereign
source of the Constitution could nul-
lify the acts.

When the Kentucky legislature
convened in early November 1798,
Governor James Garrard urged
legislators to assess “the conduct
of the national government” and
offer it appropriate “applaulse]” or

“censure.” The legislature should
declare the state’s support for the
Constitution and “protest against all
unconstitutional laws and impolitic
proceedings.”® Indeed, Kentucky’s
1798 Resolutions asked its “Co-states”
to declare the acts “void and of no
force.”®

On the other hand, Virginia’s
Resolutions identified “the states” as
the “parties” to the Constitution who
could “interpose” to stop uncon-
stitutional acts.”” The resolutions
were an interposition by each state
legislature offering its constitutional
opinion. They were obviously not an
ultimate intervention by the people
of the states themselves.

Upon receiving the Kentucky
legislature’s resolutions, Jefferson
sent a copy to Madison. Opponents
of the acts nationwide should

“distinctly affirm” the Kentucky
Resolutions’ “important principles.”
Hopefully, this would dispel the
need to take matters “to extremi-
ties.” As Jefferson wrote Virginia
legislator John Taylor before the
Virginia Resolutions passed, it was
premature to contemplate the ulti-
mate step by the people. “[Flor the
present,” he told Taylor, “I should
be for resolving the alien & sedi-
tion laws to be against the constitu-
tion & merely void.” Virginia should
ask other states to make “similar
declarations,”8

AS MADISON POINTED OUT IN
THE VIRGINIA RESOLUTIONS,
LEGISLATORS WERE DOING THEIR
“DUTY" TO "WATCH OVER AND
OPPOSE EVERY INFRACTION” OF
CONSTITUTIONAL PRINCIPLES.

Five days after the Virginia
legislature acted, Madison reiter-
ated that a state legislature lacked
the constitutional authority to
nullify a national law. He wrote
Jefferson, concerned that in their

“zeal,” some legislators might over-
look “the distinction between the
power of the State, & that of the
Legislature, on questions relating
to the federal pact.” While states
were “clearly the ultimate Judge of
infractions” of the Constitution, it
did “not follow” that legislatures
were “the legitimate organ” for
rendering that ultimate judgment.
Unlike the Articles of Confederation,

state governments did not form the
Federal Constitution. Meetings of
state conventions, like those that
ratified the Constitution, were the
appropriate mechanisms to invoke
the “ultimate” right of the people to
correct “infractions” by the national
government. This was “especially”
true, noted Madison, since the peo-
ple in “a Convention was the organ by
which the Compact was made.”®

Both states’ resolutions acknowl-
edged the ultimate authority of the
people as the sovereign to assess the
constitutionality of the government’s
acts. Interposition by state legisla-
tures operated differently from such
final action by the people as a matter
of last resort. Legislative interposi-
tion sought the repeal of unconstitu-
tional laws by focusing attention on
them. As Madison pointed out in the
Virginia Resolutions, legislators were
doing their “duty” to “watch over and
oppose every infraction” of constitu-
tional principles.

Virginia’s and Kentucky’s leg-
islatures were acting as Alexander
Hamilton predicted they would
during the ratification debate. State
legislatures, asserted Hamilton,
functioned as “jealous guardians
of the rights of the citizens” to

“sound the alarm to the people” if

the national government exceeded
its rightful powers. Hamilton also
noted that after identifying excesses
of “national authority,” those legisla-
tures could “communicate with each
other” and “at once adopt a regular
plan of opposition.” By 1794, the
Virginian John Taylor asserted that

14.  Fritz, American Sovereigns, p. 198.
15. Ibid., p. 199.

16. “"Kentucky Resolutions,” p. 555.
17. "Virginia Resolutions,” p. 189.

18.  Fritz, American Sovereigns, p. 199.
19.  Ibid., pp. 199-200.
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state legislatures had “as good aright
to judge of every infraction of the
constitution, as Congress itself.”?

Many Americans considered
guardianship of the federal consti-
tutional order an obligation extend-
ing well beyond state legislators and
legislative action. The “true lesson”
of “the Representative principle,”
Madison observed, taught “that in
no case ought the eyes of the people...
be shut” to “the conduct of those
entrusted with power; nor their
tongues tied from a just wholesome
censure” of public officials. Ensuring
the constitutional operation of
government was the responsibility
of individual citizens in addition to
their state legislators.?

Protests against the Alien and
Sedition Acts preceding the reso-
lutions in Virginia and Kentucky
emphasized the duty of citizens to
identify overreaching acts of govern-
ment. Congress received a stream of
petitions from counties in New York,
New Jersey, and Pennsylvania as well
as from Virginia and Kentucky.

Despite these local efforts, the
effect on the national government
seemed minimal. By September
1798, Virginia legislator Wilson
Cary Nicholas thought that “town or
county meetings will never produce
the effect” of gaining national atten-
tion for arepeal. Only a month earlier,
a Kentuckian also wanted “united
and official action” by the legislature
to supplement the other “constitu-
tional measures” of letters, petitions,

and remonstrances against the
acts. Keeping government “within
the just Limits of the Constitution,”
observed Virginia’s congressional
delegates, required “wise and firm
State Measures.”??

The Federalist Response
Instead of rallying other leg-
islatures to protest the Alien and
Sedition Acts, the Virginia and
Kentucky Resolutions stimu-
lated Federalist attacks. George
Washington dismissed criticism of
the acts as party politics. Republican
leaders were deaf to any arguments
Jjustifying the laws because they
“have points to carry, from which no
reasoning, no inconsistency of con-
duct, no absurdity, can divert them.”
Virginia’s Resolutions tended to “dis-
solve the Union.” Washington’s fears
were echoed by other Federalists. For
example, Massachusetts Federalist
Theodore Sedgwick believed the
resolutions were “a declaration of
war,” while his colleague Timothy
Pickering thought they implied “a
right to disobey” national laws.?3
Legislative responses reflected
the view—by no means universally
held—that constitutional interpreta-
tion was “exclusively vested” in the
federal courts and especially the
Supreme Court. Federalists thought
the legislatures of Virginia and
Kentucky had no business assess-
ing the constitutionality of the
acts. Their legislative opinions were
“unwarranted” and threatened to

destroy the Union, undermine the
national government, and introduce
“discord and anarchy.”?*

Republicans questioned whether
the judiciary was the sole interpreter
of the Constitution. A New York
state senator insisted that his col-
leagues, both “individuallyand in a
legislative capacity,” were entitled
to express their views about how the
national government was operating,.
The Senate should “proclaim” the
existence of unconstitutional acts.
Keeping the national government
within constitutional bounds was
the responsibility of the state legisla-
ture as well as private citizens.?"

Indeed, Republican legislators
in Vermont thought the resolu-
tions exemplified “the most press-
ing” duties of citizens “to guard with
awatchful scrupulosity” against
breaches of the Constitution.
Guarding that Constitution, “the
great and impregnable bulwark”
of America’s “political salva-
tion,” could not safely be left to the
national government or its judiciary.
Just afew years earlier, Virginia
Republican John Taylor had insisted
that the people of “the nation itself
must watch over the constitution”
and “preserve it from violation.”
Republican legislators were now
being denied a right “daily exercised
by individual citizens.”?®

Madison’s Report of 1800
In the face of these negative reac-
tions, the Virginia and Kentucky

20. Ibid., p. 200.

21 Jbid.

22, Ibid., p. 201.

23. Ibid., p.202.

24, Ibid.

25. Ibid.

26. Ibid., pp. 202-203.
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legislatures drafted responses,
aided by Madison and Jefferson.
Kentucky’s response consisted of a
resolution passed in November 1799
clarifying that its intent was not to
secede or “disturb the harmony” of
the Union.

Kentucky’s legislature asserted
that “the several states” (and by
implication the people of “the several
states”), as the sovereign source
of the Federal Constitution, had
the “unquestionable right” to judge
infractions of that Constitution and

“that a nullification by those sover-
eignties of all unauthorized acts done
under color of that instrument, is the
rightful remedy.” Such a step could
be exercised by the whole people
as the sovereign who created that
Constitution.

VIRGINIA’S LEGISLATURE DID

ITS “DUTY" BY SIGNALING

THE PEOPLE ABOUT THESE
“ALARMING INFRACTIONS OF THE
CONSTITUTION"” REPRESENTED BY
THE ALIEN AND SEDITION ACTS.

On the other hand, Kentucky’s
legislative protest against the Alien
and Sedition Acts was a “SOLEMN
PROTEST” intended to attract atten-
tion and bring corrective action.

The state recognized that those

acts were “laws of the Union,” and
the state would “bow” to such laws,
despite the legislature’s opposition to
them, in a “constitutional manner.”*’
Despite distinguishing interposition

from nullification, the use of the lat-
ter term in Kentucky's 1799 resolu-
tion inevitably contributed to later
confusion and misconceptions.

In his draft for Virginia’s response,
Madison wanted to correct the “mis-
conception” in the formal replies
of state legislatures that Virginia’s
resolutions threatened the Union.
He insisted that states had a “right
to interpose a legislative declaration
of opinion on a constitutional point.”
Published in 1800, Madison’s Report
justified the resolutions as legitimate
and appropriate interposition to
monitor the Constitution.?®

In his Report, Madison pointed
out that Virginia’'s resolutions only

“communicat{ed]” to the other states
its view that the acts were “uncon-
stitutional” This communication
was not improper, unconstitutional,
or hostile to the Union. The resolu-
tions reflected the “intermediate
existence” of state governments

“between the people” and the nation-
al government. Virginia’s legisla-
tors exercised aright defended by
the Constitution’s supporters—the
right of scrutiny. Madison recalled
that in 1788, Federalists insisted that
the “vigilance” of state governments

“would sound the alarm” at the first
signs of “usurpation” by the national
government. Virginia’s legislature
did its “duty” by signaling the people
about these “alarming infractions of
the constitution” represented by the
Alien and Sedition Acts.?’

Madison’s Report surveyed the
American practice of interposition.
This practice was not a “novelty” for

either individuals or state legisla-
tures. Protests and declarations—
by citizens or legislatures—were
merely “expressions of opinion” to
prompt “reflection” on the govern-
ment’s actions. Virginia's resolutions
were only one form of interposition.
All Americans shared a responsibil-
ity to maintain the constitutional
limits on government and vigilantly
defend constitutional principles.
There were many other legitimate
means of interposing to preserve the
Constitution. In addition to state
legislatures, “private citizens” could
interpose to object to acts of the
government that they believed were
unwarranted by the Constitution.?°
Declaring the acts unconstitu-
tional did not exhaust the legisla-
ture’s powers of interposition. State
legislatures could have made a
“direct representation” to Congress,
explained Madison, either seeking
the repeal of the “two offensive acts”
or arevision of the Constitution by
amendment or through a consti-
tutional convention. Interposition
included all of these approaches
for influencing the operation of the
national government. They were
some of the “several means...consti-
tutionally open for consideration”
as a legislative protest. Still, “the
first and most obvious” step for
Virginia’s legislature was issuing its
resolutions.®
The interposition by Virginia’s
legislature did not preclude the sov-
ereign—being the people of the states
that included, but was not limited to,
those in Virginia—from using other

27. "Kentucky Resolutions of 1799," November 14, 1799, repr. in Ethelbert Dudley Warfield, The Kentucky Resolutions of 1798: An Historical Study (New York: Putnam,

1894), pp125-126.

28. Report of 1800, January 7, 1800, Madison Papers, Vol. XVil, p. 349 (hereinafter Report of 1800); “To a Friend of the Union and States Rights,” p. 335.

29. Report of 1800, pp. 349-350.
30. Jbid., p. 348.
31 Ibid, p. 349.




