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The General Allotment Act
“Eligibility” Hoax

Distortions of Law, Policy, and
History in Derogation of Indian Tribes

Jobn P. LaVelle

n 1992, South End Press of Boston published a collection of essays
titled The State of Native America, edited by M. Annette Jaimes. The center-
piece of this scholarly appearing volume is a brief essay titled “Federal
Indian Identification Policy: A Usurpation of Indigenous Sovereignty
in Native North America,"! a controversial polemic by Jaimes. My pri-
mary focus in this critique is the veracity of some remarkable assertions
bearing on the field of Indian law and the sovereign rights of Indian
tribes as put forth in Jaimes's essay. These assertions have been relied on
by other authors since publication of The State of Native America* and have
been embraced with particular enthusiasm by writer Ward Churchill,
the author of numerous highly controversial commentaries on federal
law and Indian tribes. Before scrutinizing Jaimes's dubious assertions, a
few observations concerning Churchill’s relationship with her essay are
in order.

At the time The State of Native America was published, M. Annette
Jaimes—known today as Marianette Jaimes-Guerrero (an incorpora-
tion of a former pseudonym, “Marianna Guerrero”)>—was a colleague
of Churchill's at the Center for Studies of Ethnicity and Race in America
(CSERA) at the University of Colorado at Boulder. In The State of Native
America, Churchill formally is acknowledged as the author or coauthor
of four essays in the volume;* moreover, Churchill’s distinctive anti-
tribal ideology® permeates many of the essays in the volume, even those
purportedly authored by others, such as "Federal Indian Identification
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Policy” and "American Indian Water Rights," the latter attribyge ,

0
Marianna Guerrero.¢ Indeed, so interchangeable are the ideolog,
rhetoric, and writing style in "Federal Indian Identification Policy .
the essay by Marianna Guerrero, and other essays in the volume Witi-;
essays that have appeared under Churchill's name in books such as
Struggle for the Land and Indians Are Us?” that whole passages from egsay,
in The State of Native America by authors other than Churchill cap be
found in near-verbatim form in Churchill’s other writings.8 Thus, reaq.
ers should note from the outset that it remains unclear whether the
controversial assertions in "Federal Indian Identification Policy” in fac,
originated with Jaimes-Guerrero alone or instead were the product of
an unspoken collaboration between CSERA colleagues Jaimes-Guerrerg
and Churchill. That Churchill may have had a hand in drafting "Federa]
Indian Identification Policy” would help explain the zeal with which he
continues to embrace and propagate the controversial assertions that
originated therein and that, as discussed below, are false.

THE STATE OF NATIVE AMERICA:
ORIGINS OF THE GENERAL ALLOTMENT
ACT “"ELIGIBILITY"” HOAX

The Jaimes-Guerrero/Churchill thesis as first expressed in "Federal
Indian Identification Policy” is that Indian tribes deserve to be reviled
and actively opposed for employing tribal membership criteria that
require an individual to be possessed of a given degree or “quantum” of
tribe-specific Indian blood—typically one-fourth—in order to be eli-
gible for tribal enrollment. According to that thesis, tribes’ “blood
quantum” requirements are odious and objectionable because these
requirements originated in the General Allotment Act of 1887 (also
called the Dawes Act),? an act of Congress that ushered in the so-
called allotment and assimilation era of federal Indian policy. The act
had a devastating impact on Indian tribes, resulting in a loss of two-
thirds of all Indian land holdings—ninety million acres—by the time
the allotment process was brought to a halt by congressional passage
of the Indian Reorganization Act in 1934.1° In the words of Jaimes-
Guerrero, the General Allotment Act entailed “"a devious approach” to
manifesting the federal government's desire to avoid discharging its
treaty obligations to Indian tribes:

This [devious approach] was found in the so-called
“blood quantum” or "degree of Indian blood” standard of
American Indian identification which had been adopted
by Congress in 1887 as part of the General Allotment Act.
The function of this piece of legislation was to expedite
the process of Indian “civilization” by unilaterally dissolv-



ing their collectively (i.e., nationally} held reservation
land holdings. Reservation lands were reallocated in ac-
cordance with the “superior” (i.e., Euroamerican) concept
of property: individually deeded land parcels, usually of
160 acres each. Each Indian, identified as being those
documentably of one-balf or more Indian blood, was entitled to
receive title in fee of such a parcel; all others were simply
disenfranchised altogether. Reserved Indian land which
remained unallotted after all “blooded” Indians had re-
ceived their individual parcels was to be declared “surplus”
and opened up for non-Indian use and occupancy.

Needless to say, there was nowhere near enough
Indians meeting the Act’s genetic requirements to absorb
by individual parcel the quantity of acreage involved in
the former reserved land areas. . . .

‘By the early 1900s, then, the eugenics mechanism
of the blood quantum had already proven itself such a
boon in the federal management of its Indian affairs that it
was generally adapted as the “eligibility factor,” triggering
entitlement to any federal service from the issuance of
commodity rations to health care, annuity payments, and
educational benefits. If the government could not repeal
its obligations to Indians, it could at least act to limit their
number, thereby diminishing the cost associated with
underwriting their entitlements on a per capita basis. Con-
comitantly, it must have seemed logical that if the overall
number of Indians could be kept small, the administrative
expenses involved in their service programs might also be
held to a minimum. Much of the original impetus toward
the federal preemption of the sovereign Indian preroga-
tive of defining “who's Indian,” and the standardization of
the racist degree-of-blood method of Indian identifica-
tion, derived from the budgetary considerations of a fed-
eral government anxious to avoid paying its bills.!’

Having thus established in her readers’ minds the perception that the
General Allotment Act restricted eligibility for allotments exclusively
to Indians who were “documentably of one-balf or more Indian blood,"”
Jaimes-Guerrero criticizes Indian tribes for purportedly having mod-
eled their tribal enrollment requirements on this federally imposed
standard:

What has occurred is that the limitation of federal re-
sources allocated to meeting LL.S. obligations to American
Indians has become so severe that Indians themselves have
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increasingly begun to enforce the race codes excluding
the genetically marginalized from both identification as
Indian citizens and consequent entitlements. In theory,
such a posture leaves greater per capita shares for all re-
maining "bona fide” Indians.1?

Jaimes-Guerrero concludes that unless Indian people rise up and force.
fully throw off Indian tribes’ own "racist” enrollment requirements 5
derived from the despised General Allotment Act’s "blood quantyy,
mechanism,” a grim future lurks on the horizon for all Indian people.

If American Indians are able to continue the positive trend
in which we reassert our sovereign prerogative to contro]
the criteria of our own membership, we may reasonably as-
sume that we will be able to move onward, into a true pro-
cess of decolonization and reestablishment of ourselves as
functioning national entities. The alternative, of course, is
that we will fail, continue to be duped into bickering over
the question of “who's Indian” in light of federal guidelines,
and thus facilitate not only our own continued subordina-
tion, expropriation, and colonization, but ultimately our
own statistical extermination.!3

A major defect in Jaimes-Guerrero’s (and, as discussed below,
Churchill's) attack on Indian tribes' use of blood quantum requirements
in tribes' enrollment criteria is that this assault rests squarely on a foun-
dation of false information about the General Allotment Act. Despite
Jaimes-Guerrero's and Churchilil's repeated assertions that the act re-
guired any Indian applying for an allotment to be “one-half or more
Indian blood" in order to receive an allotment, the General Allotment Act in
fact contains no such requirement. Rather, Jaimes-Guerrero and Churchill ap-
parently have fabricated this "requirement” in order to foment, through
the presentation of false and misleading information, popular hostility
toward Indian tribes.

THE GENERAL ALLOTMENT ACT:
WHAT IT SAYS, AND WHAT IT DOESN'T SAY

The General Allotment Act is codified, as amended, in Title 25 of United
States Code Annotated (U.S.C.A.).'* The act’s various components are inter-
spersed among other topically related congressional enactments that,
taken all together, make up Chapter 9 (Allotment of Indian Lands) and
Chapter 11 (Irrigation of Allotted Lands) of U.S.C.A. Title 25. Chap-
ter 9 alone—which covers the bulk of the codified provisions of the
General Allotment Act {all but sec. 381)—spans 211 pages of text, ref-



erences, and notes; Chapter t1—which contains the single codified
provision of the General Allotment Act pertaining to the irrigation of
allotted lands (sec. 381)—spans an additional 16 pages of text, refer-
ences, and notes. Because of the General Allotment Act's complexity
and its distribution in Title 25 of ULS.C.A. among a number of references
to other congressional enactments—some of which do, in fact, make
reference to quanta of Indian blood, as discussed below—many readers
simply may have taken for granted the validity of Jaimes-Guerrero's and
Churchill's recurring assertions about the act’s requiring Indians to be
"one-half or more Indian blood” in order to receive allotments.

Unfortunately, reliance on the veracity of Jaimes-Guerrero’s and
Churchill's assertions about the General Allotment Act is grievously
misplaced because the act does not contain the federally imposed,
blood quantum—centered “eligibility” requirement that those writers
repeatedly claim it does. In substance, the codified provisions of the
act, as amended, may be surnmarized briefly as follows:

Sec. 331 authorizes the president to survey Indian lands for
the purpose of assigning individual allotments of no more
than 80 acres of agricultural land or 160 acres of grazing
land “i]n all cases where any tribe or band of Indians has
been or shall be located upon any reservation. . . ."!¢

Sec. 332 provides that allotments “shall be selected by the
Indians, heads of families selecting for their minor chil-
dren " but that “agents shall select for each orphan child"
as well as for “any one entitled to an allotment {who]
fail[s] to make a selection within four years after the
President shall direct that allotments may be made on a
particular reservation.”

Sec. 333 authorizes “special allotting agents” appointed by
the president to assign individual allotments to reservation
Indians.

Sec. 334 provides that an allotment from public domain
lands shall be available for “any Indian not residing upon

a reservation, or for whose tribe no reservation has been
provided.”

Sec. 339 exempts the lands of certain tribes, including
seven tribes located in Oklahoma, from the act’s
applicability.

Sec. 341 specifies that the act does not affect "the right
and power of Congress to grant the rights of way through
any lands granted to an Indian, or a tribe of Indians, for
railroads or other highways, or telegraph lines, for the
public use, or to condemn such lands to public uses, upon
making just compensation.”
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Sec. 342 specifies that the act does not “prevent the removal
of the Southern Ute Indians from their present reservation
in southwestern Colorado to a new reservation by and
with the consent of the adult male members of said tribe.”
Sec. 348 directs the secretary of the interior to issue “trust
patents” to allottees, ensuring that the United States "will
hold the land thus allotted, for the period of twenty-five
years, in trust for the sole use and benefit of the Indian
[allottee],” after which period “fee patents” would be is-
sued, “discharged of said trust and free of all charge or in-
cumbrance whatsoever.” This section also authorizes the
secretary of the interior to negotiate, under the president’s
direction, with any tribe whose lands have been allotted
“for the purchase and release by said tribe . . . of such por-
tions of its reservation not allotted as such tribe shall, from
time to time, consent to sell,” and authorizes homestead-
ing by white settlers on any such ceded "surplus lands.”
Further, this section permits religious societies and other
organizations to continue occupying reservation lands
they occupied at the time the act was passed “for religious
or educational work among the Indians,” and it specifies a
preference for the hiring of Indians in public service posi-
tions related to the act’s implementation, so long as such
Indians "have availed themselves of the provisions of this
Act and become citizens of the United States.”

Sec. 349 provides that Indian allottees would become sub-
ject to state civil and criminal laws, and, originally, that
they would become citizens of the United States and of
the respective states. In 1906, Congress substantially
amended this section by passing the “Burke Act,” specify-
ing that an allottee would be subject to state laws and ren-
dered a state and federal citizen only after issuance of the
final “fee patent” but also providing a mechanism for expe-
diting expiration of the trust status of allotments by autho-
rizing the secretary of the interior to declare any Indian
allottee “competent and capable of managing his or her
affairs at any time {and] to cause to be issued to such allot-
tee a patent in fee simple, and thereafter all restrictions
as to sale, incumbrance, or taxation of said land shall be
removed."7 With Congress's passage of the Indian
Citizenship Act in 1924,'8 the provisions of this section of
the General Allotment Act relating to the ultimate grant-
ing of state and federal citizenship to allottees thereby
were mooted, and hence those provisions were omitted
from the codification of the act.t®



Sec. 354 provides that an allotment shall not "become
liable to the satisfaction of any debt contracted prior to
the issuing of the final [fee] patent.”

Sec. 381 authorizes the secretary of the interior to regu-
late the distribution of water necessary to irrigate for agri-
cultural purposes the lands subject to the act in order “to
secure a just and equal distribution” of such water among
reservation Indians.

In none of these provisions does the General Allotment Act purport to
define “Indians” as rendered subject to the act. And certainly there is no
language in any of these provisions to suggest that persons of less than
half Indian blood were to be considered ipso facto ineligible for allot-
ments, as claimed by Jaimes-Guerrero and Churchill.

However, the Code of Federal Regulations provides clarification re-
garding Congress's intent in making “Indians” eligible for allotments
under the General Allotment Act. The topic of “Indian Allotments” is
covered in volume 43 of the Code of Federal Regulations at part 2530;
one provision in that part, titled "Qualifications of applicants,” reads as
follows: '

An applicant for allotment under the fourth section?® of
the [ General Allotment Act), as amended, is required to
show that he is a recognized member of an Indian tribe or
is entitled to be so recognized. Such qualifications may

be shown by the laws and usages of the tribe. The mere
fact, however, that an Indian is a descendant of one whose
name was at one time borne upon the rolls and who was
recognized as a member of the tribe does not of itself make
such Indian a member of the tribe. The possession of
Indian blood, not accompanied by tribal affiliation or rela-
tionship, does not entitle a person to an allotment on the
public domain. Tribal membership, even though once
existing and recognized, may be abandoned in respect to
the benefits of the fourth section.2!

As indicated in this provision from the Code of Federal Regulations, Con-
gress did not make eligibility for allotments under the General Allotment
Act hinge upon an applicant being "documentably of one-half or more
Indian blood,” as Jaimes-Guerrero erroneously asserts in “Federal Indian
Identification Policy.” Indeed, in enacting the 1887 General Allotment
Act, Congress imposed no blood quantum—specific "eligibility” re-
quirement on Indians at all. Instead, Congress made eligibility for al-
lotments under the act depend exclusively on the tribes' own indepen-
dent membership determinations. And as the substantive regulation
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interpreting the statute expressly states, whether an applicant Qualife,
for an allotment by virtue of being a tribal member is a question 4,
be resolved according to the tribe’s own sovereign criteria and ¢, di.
tions: “Such qualifications may be shown by the laws and usages of the
tribe."22

That Congress did not limit eligibility for allotments unde; the
General Allotment Act to persons "of one-half or more Indian bloog" is
further evinced by congressional passage of legislation in 1894, 19,
and 1911, together providing, as codified at 25 U.S.C.A. sec. 345 unde;
the heading “Actions for allotments,” that “[alll persons who are i,
whole or in part of Indian blood or descent who are entitled to an allgt.
ment of land under any law of Congress, or who claim to be so entitleq
to land under any allotment Act” are permitted to bring suit in federa
court to vindicate their asserted rights.?? It would seem strange indeeq
if Congress in the years immediately following passage of the Genera|
Allotment Act had created a right of action for individuals of any de.
gree of Indian lineage to secure their allotment rights if the Generg|
Allotment Act itself had denied allotments to all Indians except those
“of one-half or more Indian blood.” While the implementation of Cop.
gress's allotment policy assuredly was misguided—catastrophically so—
it did not reach the degree of absurdity that would obtain if Jaimes.
Guerrero's version of historical events were to be believed since in
truth the General Allotment Act did rot limit eligibility for allotments i
the manner described by Jaimes-Guerrero.

An entry in the legal encyclopedia American Jurisprudence also re-
flects the fact that the General Allotment Act contains no requirement
that an Indian applying for an allotment under the act be “of one-half
or more Indian blood” but instead renders eligible for an allotment any
member of an Indian tribe, regardless of degree of Indian blood. Under
the heading "Persons Entitled to Allotment,” American Jurisprudence sum-
marizes the law in the following terms:

The provision of the General Allotment Act, governing
allotments to Indians on reservations, makes no distinc-
tion between Indians of full and mixed blood; rather, all
Indians, whether of full or mixed blood, who are living on
a reservation in the tribal relation are entitled to share in
the allotment. 24

Whatever responsible primary or secondary source of information
about eligibility for allotments under the General Allotment Act one
consults, one finds no reference at all to any “race codes excluding the
genetically marginalized from . . . identification as Indian citizens."2
The reason for this universal absence of any mention of such “race
codes” is that the General Allotment Act contains no such "race codes”

St



for determining eligibility for allotments. For although the General
Allotment Act without a doubt represented a contemptible effort by
Congress—motivated by prevailing prejudices that viewed Indian
people as racially and culturally inferior—to strip Indian tribes of all
collectively held lands, force Indian people to assimilate into white so-
ciety, and generally undermine the tribes' territorial sovereignty,?® the

1887 legislation nevertheless did not effectuate a "usurpation” of the .

sovereign right of tribes to determine their own members, as Jaimes-
Guerrero claims. Then, as now, it was the tribes themselves—not the
federal government—which maintained and guarded the sovereign
prerogative of determining tribal citizenship.??

To be sure, after Congress amended the General Allotment Act
by passing the so-called Burke Act in 1906,2¢ federal officials entrusted
with administering the allotment program did employ from 1917 to
1920 a scheme whereby determinations as to whether allottees were
"competent and capable of managing [their] affairs"—and hence sub-
ject to having the trust status of their allotments canceled by the is-
suance of "fee patents"—were linked to allottees’ percentage of Indian
blood. This allotment policy implementation scheme was announced
on April 17, 1917, by Indian Affairs Commissioner Cato Sells, and as
historian Janet McDonnell has noted, it “arbitrarily release[d] thou-
sands of Indians from guardianship and contribute[d] greatly to the de-
struction of the Indian estate.” McDonnell elaborates:

After 1917, . . . the government had the authority to force
fee patents on Indians in two ways: on the basis of a com-
petency commission recommendation, or by arbitrary is-
“suance to an allottee with less than one-half Indian blood
who was able-bodied and mentally competent. The 1906
Burke Act had given the Indian Office the authority to issue
fee patents before the end of the trust period only when
Indian landholders applied for them. Sells and [Secretary
of the Interior Daniel K.] Lane, however, misconstrued
the Burke Act. Without any legislative authority, in 1917
they began forcing fee patents on all Indians with a certain
blood quantum whether they wanted them or not.?®

With growing concerns about the tragic social effects—especially the
swelling tide of Indian poverty and homelessness—that resulted from
the government'’s experimental use of blood quantum to determine "com-
petency,” and with President Woodrow Wilson's appointment of John
Barton Payne to replace Lane as secretary of the interior, the Indian
Office effectively abandoned that controversial policy in 1920, resuming
a more conservative, case-by-case approach to determinations of “com-
petency.”® In an overall assessment of the Indian Office's “competency”
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policy as implemented during the years 1917-20, McDonnel] Writes.
“The policy of arbitrarily issuing fee patents to certain Indians Withol&
their consent was immoral and illegal. It violated both the PTOVision
and the intent of the Dawes Act. Moreover, that policy was racist in that
it directly linked percentage of white blood to competency."*!

Of course, the Wilson administration's 1917-20 ”competency..
policy assuredly is not what Jaimes-Guerrero purports to be describing
when she asserts that under the 1887 General Allotment Act, [e]ac},
Indian, identified as being those documentably of one-half or more Indj,,,
blood, was entitled to receive title in fee of such a parcel; all others wer,
simply disenfranchised altogether."s? Still, it is possible that Jajmes.

'Guerrero is somehow confusing “eligibility” for an initial allotmen;

under the 1887 legislation with “eligibility” for unilateral cancellatiop
of an allotment’s trust status under the 1917-20 “competency” policy,
But since Jaimes-Guerrero provides no citations at all to any authority
supporting her erroneous statements concerning the federal govern.
ment’s allotment policy, the explanation for her confusion remaing
a mystery. And in any event, Jaimes-Guerrero's eagerness to "beat up
the victim” of allotment policy—that is, Indian tribes themselves—by
falsely accusing tribes of complicity in that destructive and insidioug
policy33 surely betrays a more pervasive deficiency in Jaimes-Guerrero's
approach to Indian law and policy than merely a tendency to confuse
and misreport historical facts.

To more clearly comprehend the illegitimacy of the aspersions
that Jaimes-Guerrero casts on Indian tribes via the General Allotment
Act’s purported “'degree of Indian blood' standard of American Indian
identification,” an additional complexity concerning turn-of-the-
century allotment policy must be addressed. One must take care to dis-
tinguish the General Allotment Act itself—codified as amended in the
precise sequence of U.S.C A sections listed and summarized earlier—
from other, subsequent federal legislation pertaining to specific named
tribes and mentioned intermittently among the U.S.C. A. notes and ref-
erences that accompany the act’s codified provisions. In some instances
Congress imposed blood quantum restrictions with respect to the in-
heritance of Indian lands allotted to the members of particular tribes
under acts other than the General Allotment Act, and as alluded to previ-
ously, in the corresponding annotations reflecting the language used
by Congress and by interpreting courts for describing and discussing
those restrictions, phrases like Jaimes-Cuerrero's “one-half or more
Indian blood” occur periodically.34

But these assorted annotations employing the phrase "one-half
or more Indian blood" and similar phrases in U.S.C.A. emphatically do
not pertain to eligibility for allotments under the General Allotment
Act, the subject of Jaimes-Guerrero's and Churchill’s recurring distor-

Lagerre, et



tions. Rather, such phrases in the U.S.C A annotations appear only in
connection with special acts of Congress addressing the supervision of
the lands of those few tribes expressly exempted from the application of
the General Allotment Act.3* Thus, the presence of the phrase "one-
half or more Indian blood” within some of those annotations in no way
lends credence to Jaimes-Guerrero's and Churchill's assertions about
who Congress understood “Indians” to be when Congress passed the
General Allotment Act. As must be repeated, Congress did not limit eli-
gibility for allotments under the General Allotment Act to persons “of
one-half or more Indian blood.” Rather, Jaimes-Guerrero and Churchill
have invented that nonexistent “standard” in order to denigrate the
sovereign enrollment criteria of Indian tribes.

Thus, despite praise elsewhere in The State of Native America of
Jaimes-Guerrero for having done “a fine job of exposing the political
and economic ramifications of the LLS. imposition of eugenics codes
upon Native Americans,"¢ it is clear that in “Federal Indian Identifi-
cation Policy” she in fact has built her anti-tribal thesis on a foundation
of false assertions about the contents and meaning of the General
Allotment Act. Once again, it is important to note carefully that
with respect to the dramatic assertions contained in the lengthy pas-
sages quoted earlier from "Federal Indian Identification Policy,” Jaimes-
Guerrero provides no citation to any section of the General Allotment
Act wherein her "half-blood or more” eligibility “standard” can be
found. The reason for this omission is clear: the General Allotment Act
does not contain the eligibility “standard” that Jaimes-Guerrero falsely has
assigned to it. That Jaimes-Guerrero has done "a fine job” of disparag-
ing Indian tribes with this invented information is, at best, an indica-
tion of that writer's effectiveness as a conduit for the spreading of false
propaganda in derogation of tribal sovereignty.

However, it is Churchill who has gotten the most mileage from
the false information contained in "Federal Indian 1dentification Policy.”
Beginning with a "table” in The State of Native America coauthored with
Glenn T. Morris and titled “Key Indian Laws and Cases,” Churchill on
numerous occasions has repeated the false General Allotment Act “eli-
gibility” scheme in his continuing efforts to facilitate through his writ-
ings the proliferation of negative public attitudes toward Indian tribes.
Thus, Churchill and Morris include the following description in sum-
marizing the General Allotment Act:

In order to retain any land at all, native people—Ilegally
defined for the first time on the basis of a racist "blood
quantum” code employed for identification purposes by

the federal government—were compelled to accept in-
dividually deeded land parcels.3”
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Like Jaimes-Guerrero, Churchill and Morris provide ng Citag;

. .. . on
any particular provision of the General Allotment Act thay wou to

id e,
hE ex.
NMmen

. o appl;.
cants for allotments were eligible to receive “any land at all” under thl
1

able a reader to ascertain the validity of their allegations abey; ;
istence of a “racist ‘blood quantum’ code” that the federal goye,
allegedly contrived and employed in deciding whether Indiap,

act’s provisions. This lack of a supporting citation is explained by the
fact that, contrary to Churchill and Morris's assertions, the Gener]
Allotment Act never contained any such federally imposed eligibility
"code” at all.3®

STRUGGLE FOR THE LAND:
TAKING THE HOAX AND RUNNING WITH 1T

In his book Struggle for the Land, published in 1993, Churchill agy,
propagates his General Allotment Act “eligibility” scheme in passages
animated by increasingly strident denunciations of Indian tribes—apg
once again, without ever providing a verifiable citation to the Generai
Allotment Act. In an essay in Struggle for the Land titled "Perversions of
Justice,” Churchill states that the General Allotment Act "imposed for
the first time a formal eugenics code—dubbed blood quantum—by
which American Indian identity would be federally defined on racia]
grounds rather than by native nations themselves on the basis of group
membership/citizenship.”® Churchill appends an endnote to this pas.
sage that cites not the General Allotment Act but rather solely Jaimes.-
Guerrero's "Federal Indian Identification Policy” in its entirety.4¢ Within
that endnote, Churchill includes the following comment: “It is note-
worthy that official eugenics codes have been employed by very few
states, mostly such unsavory examples like nazi Germany (against the
Jews), South Africa (against ‘Coloreds’} and Israel (against Palestinian
Arabs)."#

Churchill's attempt to denigrate Indian tribes' enrollment pro-
cedures by associating those procedures with the “federal eugenics
criteria"? allegedly contained in the General Allotment Act and with
the "unsavory” practices of oppressive regimes like Nazi Germany and
apartheid-embracing South Africa is unavailing, however, because of
Churchill’s failure to establish even the existence of the “federal eugenics
criteria” that, in Churchill's scheme, was grafted onto Indian tribes' en-
rollment procedures by the General Allotment Act. Moreover, Churchill
is incapable of overcoming this fatal flaw in his anti-tribal scheme by
relying exclusively on Jaimes-Guerrero’s “Federal Indian Identification
Policy” because, as explained earlier, Jaimes-Guerrero, too, had buiit
her General Allotment Act "eligibility” scheme on fabricated assertions
that she, like Churchill, did not even attempt to trace directly to the
General Allotment Act itself .43



Churchill carries forward his propaganda-driven attack on tri-
bal self-determination in another essay in Struggle for the Land, titled
»American Indian Self-Governance.” Here, Churchill gives expression
to his anti-tribal sentiments by impugning the government of the
Navajo Nation. In one segment of that diatribe, Churchill asserts the
following: ' ‘

Even the citizenry of the Navajo Nation has been defined
by the federal government through imposition of a formal
eugenics code termed "blood quantum” and nearly a cen-
tury of direct control over tribal rolls described elsewhere
in this volume. These methods of manipulating and arith-
metically constricting the indigenous population have be-
come so imbedded in the Indian consciousness and psyche
that Washington can rely upon the “self-governance”
mechanisms of Native America to abandon their own tra-
ditions and concern with sovereignty, adhering to federal
definitions of Indian identity. The ugly burden of imposing
racism is now carried out by the oppressed themselves.#4

Churchill's reference to matters “described elsewhere in this volume”
that presumably explain the federal government's "direct control over
tribal rolls” is an aHusion to Churchill’s prior, unsubstantiated assertions
in "Perversions of Justice,” discussed earlier, concerning the General
Allotment Act’s alleged “federal eugenics criteria.” As in that previous
essay, Churchill in “American Indian Self-Governance” provides no ci-
tation to the General Allotment Act to support his allegations in dero-
gation of Indian tribes. Instead, in an endnote Churchill advises readers
to consult a version of Jaimes-Guerrero’s "Federal Indian Identification
Policy” “[flor detailed elaboration on this theme."#

Churchill again invokes this “theme” in the final essay in Struggle
for the Land, a piece titled "l Am Indigenist.” At the beginning of that
essay, Churchill professes himself to be “one who not only takes the
rights of indigenous peoples as the highest priority of my political life,
but who draws upon the traditions—the bodies of knowledge and cor-
responding codes of values—evolved over many thousands of years by
native peoples the world over."#¢ Notwithstanding this attempt to por-
tray himself as a champion of Indian rights, Churchill uses the occa-
sion of his “ Am Indigenist” manifesto to further his attack on tribal
self-determination and tribal sovereignty, aggressively putting forth
once again his false General Allotment Act “eligibility” scheme in order
to disparage Indian tribes. He writes:

The Europeans and subsequent Euroamerican settlers . . .
foisted the notion that Indian identity should be determined
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primarily by “blood quantum” an outright eugenics code
similar to those developed in places like nazi Germany an(
apartheid South Africa. Now, that’s a racist set of policies
and principles if there ever was one. Unfortunately, a lot of
[ndians have been conned into accepting this anti-Indian
absurdity, and that's something to be overcome. But there's
also solid indication that quite a number of native people
continue to strongly resist such things as the quantum
system. 4’

Churchill appends an endnote to this propaganda, advising readers to
“see” Jaimes-Guerrero's essay in The State of Native America for additionga|
information “fo]n federal quantum policy.” And, as always, Churchij|
neglects to provide any citation to the General Allotment Act itself 4

INDIANS ARE US?
REPEATING THE HOAX AND ALLOTTING
ITIN SEVERALTY TO OTHERS

In his next book, Indians Are Us?, Churchill invokes the false Genera]
Allotment Act “eligibility” scheme in three different essays. First, in
“Bringing the Law Home,” Churchill alerts his readers to “such seem-
ingly innocuous federal policies as those concerning Indian identifica-
tion criteria,” which, according to Churchill, “carry with them an evident
genocidal potential.” Churchill then averts once again to “a eugenics
formulation—dubbed 'blood quantum'—ushered in by the 1887 General
Allotment Act,” by means of which “the government has set the stage
for a ‘statistical extermination’ of the indigenous population within its
borders.”#? In an endnote, Churchill asserts—again, without citing any
supporting authority for the “standard” that he encloses in quotations
marks—that “[t]he 1887 'standard’ was ‘one-half or more degree of
Indian blood.” At the conclusion of that same endnote, Churchill elab-
orates only that “[tThe term ’statistical extermination’ comes from
M. Annette Jaimes, 'Federal Indian Identification Policy," as found in
The State of Native America.5° In thus making an unsubstantiated statement
about the General Allotment Act and its effect on Indian tribes, accom-
panied by a reference to similarly unsubstantiated assertions in Jaimes-
Guerrero's “Federal Indian Identification Policy,” Churchill propagates

“his anti-tribal thesis by means of a familiar formula.

But Churchill then takes a new tack by invoking a passage froma
different writer, the acclaimed historian Patricia Nelson Limerick.5! In
the midst of his dubious statements about the "genocidal potential” of
the General Allotment Act's “Indian identification criteria,” Churchill
cites to Limerick's book The Legacy of Conguests? to suggest that Limerick
shares his own concerns about Indian tribes’ purported de facto adop-



tion of the General Allotment Act’s “eligibility” standard in tribes' en-
roliment criteria. Churchill writes:

As the noted western historian, Patricia Nelson Limerick,
has observed: "Set the blood-quantum at one-quarter,
hold to it as a rigid definition of Indians [“Indianness” in
Limerick's originall, let intermarriage proceed . . . and
eventually Indians will be defined out of existence. When
that happens, the federal government will finally be freed
from [“free of" in Limerick's original] its persistent 'Indian
problem’.” Ultimately, there is precious little difference,
other than matters of style, between this and what was
once called the “Final Solution of the Jewish Problem.">3

But in the passage that Churchill extracts from The Legacy of Conguest,
Limerick in fact is not referring to the General Allotment Act at
all. Churchill’s insinuation to the contrary notwithstanding. Instead,
Limerick is emphasizing the validity of Indian tribes’ strong (and ulti-
mately successful) objections to the Reagan administration’s efforts in
1986 to limit unilaterally the number of Indian people eligible for
health care administered by Indian Health Service by requiring any ap-
plicant for benefits to have in addition to tribal membership status “at
least one-quarter Indian blood.”** Indeed, far from opposing tribes’ own
enroliment prerogatives, Limerick implicitly endorses the right of Indian
tribes to determine their own members as an indispensable attribute of
tribal sovereignty. The fact that Churchill finds it necessary to contrive
a false facade of scholarly support for his anti-tribal thesis by misrepre-
senting the observations of Limerick ultimately serves only to under-
score the true lack of any such support from within the ranks of legiti-
mate scholars.

The next articulation in Indians Are Us? of the Jaimes-Guerrero/
Churchill General Allotment Act “eligibility” scheme arises in Churchill's
essay “Nobody's Pet Poodle.” Under the heading "Arithmetical Geno-
cide,” Churchill executes an invective against the Indian Arts and Crafts
Act, a statute enacted by Congress in 1990 in response to concerns
raised by tribal leaders and Indian rights advocates about non-Indians
falsely representing their artwork as Indian-made in the lucrative art
markets of the American Southwest and elsewhere.?5 Endeavoring to
discredit Congress's deference in the Indian Arts and Crafts Act to
Indian tribes’ own citizenship determinations, Churchill dismisses tribes
themselves as “entities” whose

membership rolls originated in the prevailing federal
racial criteria of the late 19th century. The initial U.S. mo-
tive in quantifying the number of Indians by blood was to
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minimize the number of land parcels it would have to as.
sign native people under provision of the 1887 Dawe
Act, thereby freeing up about two-thirds of all Teservation
land for "homesteading” by non-Indians or CONVersion intg
U.S. park and forest land. Tribal rolls have typically been
maintained in this reductionist fashion ever since .. .56

Once again, Churchill provides no citation to the General Allotment
Act. He does indicate his reliance, however, on Jaimes-C‘,uerm_O,s
“Federal Indian Identification Policy,” and he repeats his own PriOF mis.
representation of the views of Limerick:57

Obviously involved is what the Juanefio/ Yaqui scholar

M. Annette Jaimes calls “a sort of statistical extermination"
whereby the government seeks not only to keep costs as.
sociated with its discharge of Indian Affairs at the lowest
possible level, but to eventually resolve its “Indian prob-
lem" altogether. The thinking is simple. As the historian
Patricia Nelson Limerick frames it: “Set the blood quantum
at one-quarter, hold to it as a rigid definition of Indians
["Indianness” in Limerick's original], let intermarriage pro-
ceed as it has ["had” in Limerick’s original] for centuries,
and eventually Indians will be defined out of existence.”ss

In this manner, Churchill continues to reinforce the edifice of propa-
ganda whose foundation he and Jaimes-Guerrero first had established
in The State of Native America, purporting to find “support” for this effort
in the work of a renowned scholar, Limerick.

But Churchill then takes this disinformation campaign one step
farther by supplementing his distortion of Limerick's views with a simi-
lar misrepresentation of the views of Russell Thornton, author of the
important study of the history of the native population of the Americas,
American Indian Holocaust and Survival 52 Churchill attributes to Thornton
a concern about the “disappear{ance]” of "Native America as a whole . .
by the year 2080" if the “imposition of purely racial definitions” contin-
ues.%® To this purported reliance on the views of Thornton, Churchill
appends an endnote directing readers to pages 174-82 of Thornton's
American Indian Holocaust and Surpipal 6!

But in fact, Thornton makes no such prediction about the demise
of Indians in the twenty-first century—not within the range of pages
cited by Churchill nor anywhere else in Thornton’s book. Indeed,
Thornton's outlook concerning the future population of American
Indian people is notably optimistic—quite. opposite the view that
Churchill has assigned him.52 Thus, once again Churchill’s asserted re-
liance on an acclaimed scholar, Thornton, for the decidedly anti-tribal



propositions put forth by Churchill does not withstand even a cursory
inquiry into the validity of that reliance. Instead, when one investi-
gates Churchill's purported presentation of the views of Thornton, one
finds that Churchill grossly misstates those views, just as he does with
regard to the views of Limerick. Notwithstanding Churchill's misrepre-
sentations, neither Thornton’s work nor Limerick's endorses or con-
dones opposition to Indian tribes’ enrollment requirements. And cer-
tainly neither of these prominent scholars can be said to embrace, by
any stretch, the general hostility toward Indian tribes that pervades
and distinguishes Churchill’s writings.

Churchill again interjects his fabricated General Allotment Act
"eligibility” scheme in the final essay in Indians Are Us? titled "Naming
Our Destiny." Here, Churchill delivers a prolonged harangue against
popular use of the word tribe,6* positing that “to be addressed as ‘tribal’
is to be demeaned in an extraordinarily vicious way."$* Opining further
that use of the word tribe represents complicity in “a resoundingly racist
construction,” Churchill writes:

Undoubtedly, there are those . . . who will wish to argue
that such an assessment is overly harsh, that it is somehow
skewed toward the negative. Use of the term [tribe] with
regard to American Indians in this day and age, they will
contend, is actually a positive gesture affording appropri-
ately respectful homage to the uniqueness of Native
American traditions, especially the importance of kinship
systems in indigenous societies. Despite the surface plau-
sibility of such assertions, they are ultimately vacuous,
overlooking as they do the operant realities of traditional
native life. While it is true that most indigenous societies
were, and in many cases are, organized along lines of kin-
ship, this hardly implies the preoccupation with "blood”
lines connoted by the term “tribe."6

To this, Churchill appends an endnote with familiar content:

The preoccupation is actually a matter of ULS. policy imple-
mentation; a system of identifying Indians in accordance
with a formal eugenics code dubbed “blood quantum” which
is still in effect at the present time. For analysis of the effects
of this, see M. Annette Jaimes, "Federal Indian Identification
Policy ... " in ... The State of Native America . . .56

From both the passage from the body of the text and its corresponding
endnote, it would appear that Churchill's use of invented historical
information concerning the General Allotment Act is part and parcel
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of Churchill's elaboration of additional, related propaganda, such a
is

n iri,
that formally refer to themselves as such. Hence, readers whe do s

partake of Churchill's abhorrence for the word tribe should unders;

fostering of a condemning public attitude generally toward India

Not

an
that they have no cause for embarrassment or apology, since Churchillfj
S

display of contempt here is merely one manifestation of an aNti-trihy)
propaganda campaign that is passionately dedicated to ”overlooking,,
not just “the operant realities of traditional native life,” but “the Operan;
realities” of numerous other matters pertaining to history, law, and pol.
icy as well.

SINCE PREDATOR CAME AND
FROM A NATIVE SON: RECLAIMING THE
HOAX, EMBELLISHING IT, REPUBLISHING IT

During the years following publication of Indians Are Us> Churchy]j
has repeated his false claims about the General Allotment Act and s
impact on tribal enrollment procedures in three additional books.
Since Predator Came (1995}, the anthology From a Native Son (1996), and
A Little Matter of Genocide (1997).57 In all these books, Churchill couches
his invocation of the General Allotment Act “eligibility” scheme in
increasingly vitriolic denunciations of Indian tribes while simuitane.
ously obscuring the true origins of this scheme by employing elabo.
rately—and sometimes comically—misinforming reference notes that
seem designed to frustrate readers’ efforts to check the accuracy of
Churchill’s claims.

In the essay “Since Predator Came” in the volume of the same
title, for example, Churchill alleges the following very specific “facts”
about the General Allotment Act:

Under provision of this statute, effected in 1887, a formal
eugenics code was utilized to define who was (and who
was not) “Indian” by UL.S. “standards.” Those who could,
and®® were willing to, prove to federal satisfaction that
they were "of one-half or more degree of Indian biood,”
and to accept U.S. citizenship into the bargain, received
a deed to an individual land parcel, typically of 160 acres
or less. Once each person with sufficient “blood quantum”
had received his or her allotment of land, the remaining
reservation land was declared “surplus” and opened up to
non-Indian homesteading, corporate acquisition, or con-
version into national parks and forests. . . . The model was
later borrowed by the apartheid government of South
Africa in developing its “racial homeland” system of terri-
torial apportionment.5?



In support of these assertions Churchill purports to supply several
scholarly references—but none of them constitutes verification of the
existence of an eligibility “standard” of “one-half or more degree of
Indian blood.” With respect to his claims about the Cenera! Allotment
Act's “formal eugenics code,” Churchill simply provides no indication
of where one might look to verify the existence of this "code.” Instead,
Churchill writes in an accompanying endnote, “On this aspect, see
Ward Churchill, ‘Nobody's Pet Poodle, "7 in Indians Are Us»—but, as
discussed earlier, that essay in turn contains only similarly evasive
references to the “source” of this asserted blood guantum—specific
General Allotment Act “eligibility” scheme. Once again, when the
smoke and mirrors are cleared away, it appears that the only known
nsource” for this scheme is the collective imagination of Churchill and
Jaimes-Guerrero. '

As for Churchill's statement at the end of this excerpt from the
essay “Since Predator Came,” that as a “model” the Ceneral Allotment
Act (as erroneously described by Churchill) “was later borrowed by the
apartheid government of South Africa in developing its ‘racial home-
land’ system of territorial apportionment,” this, too, is fallacious and mis-
leading. The only reference Churchill offers in support of this statement
reads as follows: “On these linkages, see George M. Frederickson, White
Supremacy: A Comparative Study in American and South African History . . "7
But Churchill indicates no specific pages from the Frederickson book
wherein a reader might locate any discussion of "linkages” between the
General Allotment Act's purported “blood quantum” eligibility require-
ment and South Africa’s system of apartheid; instead, Churchill cites the
356-pages-long Frederickson book in its entirety.

However, when one examines Frederickson’s book, one discovers
that while that volume contains much insight as a comparative study of
the historical development of white supremacy and governmental sub-
jugation of nonwhites in the United States and South Africa,”? nowhere
between the covers of the book does Frederickson suggest any “link-
ages” involving the General Allotment Act’s supposed "blood quantum”
eligibility requirement, as Churchill falsely insinuates may be found
there. But of course, any discussion by Frederickson of such “linkages”
would be quite surprising given the fact that the General Allotment Act
eligibility “standard’ of “one-half or more degree of Indian blood"—so
crucial to the promotion of anti-tribal sentiments in the writings of
Churchill and Jaimes-Guerrero—does not exist.

In another essay in Since Predator Came, titled "Like Sand in the
Wind," Churchill spreads his General Allotment “eligibility” propaganda
once more:

Under provision of the statute, each Indian identified as
such by demonstrating “one-half or more degree of Indian
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blood” was to be issued an individual deed to a specific
parcel of land. . . .

Generally speaking, those of mixed ancestry whose
“blood quantum” fell below the required level were sum-
marily excluded from receiving allotments. In many cases,
the requirement was construed by officials as meaning that
an applicant’s “blood" had to have accrued from a single
people; persons whose cumulative blood quantum derived
from intermarriage between several native peoples were
thus often excluded as well.”3

While the overall thrust of these false statements is the same as thag
found in Churchill's previous enunciations of his General Allotment
Act "eligibility” scheme, Churchill's boldness here in putting forth
specific fabricated “facts” makes this passage something of an innova-
tion in the development of Churchill’s propaganda. One would ex-
pect to find exact, accurate citations to historical sources to “back up”
such precise observations about how federal officials "construed” fed-
eral policy; Churchill provides none. Instead, as “support” for his spe-
cific (and doubtful) allegations of historical “fact,” Churchill once
more cites an entire book—Janet McDonnell's The Dispossession of the
American Indian”*—without pinpointing any particular pages.” By citing
McDonnell's book as a whole as the sole reference for his specific allega-
tions, Churchill again frustrates any reader's effort to verify Churchill's
purported "facts.”

But more importantly, when one examines McDonnell's thorough-
going analysis of allotment policy, one finds that there is nothing in
The Dispossession of the American Indian to "support” Churchill's “facts”
concerning the purported eligibility “standard” of the General Allot-
ment Act and how that “standard” allegedly was “construed” by fed-
eral officials.”¢ But, of course, since the Jaimes-Guerrero/Churchill
“standard” is nonexistent, readers of The Dispossession of the American
Indian should not be too disappointed that McDonnell makes no men-
tion of it.77

After the release of Since Predator Came, Churchill produced an an-
thology of his previously published writings titled From a Native Son.
This book consists entirely of assorted “versions" of Churchill’s pre-
viously published material; thus in reprinting “versions” of "Since
Predator Came,” “Like Sand in the Wind,” "Nobody's Pet Poodle," and
"l Am Indigenist,” From a Native Son repeats substantially the same false
information about the General Aliotment Act and its alleged impact on
tribal enrollment procedures as that which had been conveyed in ear-
lier “versions” of those essays. In this way, Churchill brings additional
readers under the influence of his and Jaimes-Guerrero's peculiar "ver-
sion” of American history, law, and policy.”®



A LITTLE MATTER OF GENOCIDE:
FALSE “FACTS," PHONY “CITATIONS"

Troubling discussions of the General Allotment Act and Indian tribes
likewise may be found in Churchill's recent book A Little Matter of
Genocide.” For instance, in endeavoring to draw what otherwise might
be instructive comparisons between the Jewish Holocaust and the
long history of genocide suffered by Indian tribes indigenous to the
Americas 3¢ Churchill bungles and effectively discredits his own analy-
sis by repeating the same false propaganda in derogation of Indian
tribes that, over time, has emerged as a serious defect warping the
entire corpus of Churchill's writings. Thus, readers of A Litile Matter of
Genocide are confronted with the now familiar distortion in Churchill's
long essay “'Nits Make Lice'™:

Under provision of the [General Allotment] Act,
Indians were universally defined on the basis of "blood
quantum’—that is, genetic rather than national-political
criteria~—for the first time under U.S. law. Once each
Indian eligible to be considered one under this new defi-
nition had been allotted his or her individual 160-acre
parcel, the balance of reserved territory was declared
"surplus” and opened to corporate use, homesteading by
non-Indians, or conversion into national parks, forests,
or military reservations.®!

Churchill accompanies this purported restatement of historical “fact”
with a reference note that—as in Since Predator Came—goes beyond
merely repeating the fabrication about the General Allotment Act’s
"blood quantum” eligibility requirement as originally devised in the
pages of Jaimes-Guerrero's The State of Native America 82 Rather, in A
Little Matter of Genocide, Churchill again proceeds to embellish that fab-
rication by purporting to provide precise "details” about how the
General Allotment Act's supposed eligibility “standard” was given
effect. Thus, in his endnote, Churchill states that in implementing
the General Allotment Act's “new definition"” of Indians as persons
who could "document” that they were “of at least one-half {Indian]
'blood,” the federal government refused to consider any applicant
for an allotment to be "legally identified as native” by virtue of sim-
ply adding the quanta of Indian blood from multiple tribal lineages,
or by virtue of being formally adopted as a member of an Indian
tribe by the tribe itself.83

But none of these embellishments of the General Allotment Act’s
alleged “eligibility” requirement bears true witness to historical fact. As
discussed earlier, that act did not require any Indian applicant for an
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allotment to be “of at least one-half [Indian] 'blpod,”’ but instead effec.
tively deferred to Indian tribes’ own internal membership standards ;,
determining whether an applicant was an “Indian” and thys ”e]igible”
for an allotment. Hence, the General Allotment Act did #ot Hnegate[]

sll
by defining tribes’ “own polities” according to "genetic rather than

one of the most important sovereign prerogatives of native people
national-political criteria.” Churchill's unsupported, contrary assertiong
in his reference note are simply untrue.

Nevertheless, Churchill repeats these false assertions in a second
essay from A Little Matter of Genocide, titled "Cold War Impacts on Native
North America.” In that essay, Churchill states that in the early twen.
tieth century, “the government, having overseen the extermination of
the great bulk of all native people within its boundaries, was in the
process of formally assimilating {digesting) the residue, both territgy.
ally and in terms of population.”®* In the asterisked footnotess thag 5.
companies this statement, Churchill adds the following:

The primary means by which this was to be accomplished
was the 1887 General Allotment Act (ch. 119, 24 Stat.
362, 385, now codified at 18 U.S.C. 331 etseq.). . .. Once
each Indian—defined on the basis of a restrictive "blood
quantum” formula designed to minimize the number of
people eligible—had been allotted his or her individual
parcel (averaging 160 acres apiece), the balance of re-
served territory was declared “surplus” and opened up to

. non-Indian usage.?¢

What is most intriguing about this footnote’s invocation of the fabri-
cated General Allotment Act "eligibility” scheme is that it repeats ver-
batim the same counterfeit citations that appear in the endnote, dis-
cussed earlier, from Churchill's essay “'Nits Make Lice.""87 Since these
counterfeit citations in fact are not citations to the General Allotment
Act in United States Statutes at Large or as codified in United States Code, as
Churchill holds them out to be, readers who might have presumed that
in A Little Matter of Genocide Churchill at last has provided a verifiable
indication of the legal source of his “eligibility” scheme will find them-
selves sadly mistaken.

So where does Churchill, by way of these “citations,” steer readers
who want to see evidence of the existence of Churchills General
Allotment Act "eligibility” requirement? Following up on the “Jeads”
provided by Churchill’s “citations,” one is guided to a part of an “act to
grant the Maricopa and Phoenix Railway Company of Arizona the
right of way through the Gila River Indian Reservation,"8® to a part of
an “act to regulate commerce” setting up administrative and judicial
remedies for violations of the act by common carriers # and to a provi-



sion from United States Code that specifies penalties for—ironically—the
falsification of coing!®®

All told, from publication of The Staie of Native America in 1992 1o
the release of A Little Matter of Genocide in 1997, Churchill has put for-
ward his false assertions about the General Allotment Act’s “eligibility”
scheme no fewer than sixteen times in eleven essays published or
republished in six different books.?! In the course of all these multiple
iterations of his tribal enrollment/General Allotment Act conspiracy
theory, Churchill never once has provided a verifiable citation to the
Ceneral Allotment Act itself or to any other legitimate source to prove
the existence, as a matter of historical record, of Churchill's "one-half
or more degree of Indian blood" requirement for obtaining allotments
under that act. Indeed, Churchill is incapable of producing any verifiable
historical evidence of the General Allotment Act's purported blood
quantum—centered “eligibility” requirement because, in reality, no such
requirement ever has existed. Churchill’s recurring reference to this
nonexistent requirement is merely one ploy in that writer's continuing
campaign to create negative public attitudes toward Indian tribes by
means of distortion, evasion, and propaganda.®?

CONTEMPORARY REASSERTION
OF THE HOAX: GANGING UP ON THE
INDIAN ARTS AND CRAFTS ACT

While the focus of the this essay has been Churchill's and faimes-
Guerrero’s alterations of fact with respect to a specific piece of federal
Indian legislation enacted in the late nineteenth century, by no means
is the anti-tribal propaganda pervading those writers' treatment of law,
policy, and history limited to statements concerning the 1887 General
Allotment Act. In his essay “Nobody's Pet Poodle,” for instance,
Churchill presents a comparably erroneous and misinforming descrip-
tion of the Indian Arts and Crafts Act,?? a piece of legislation that, as
mentioned earlier, Congress enacted in 1990 “to protect Indian artists"—
and, by extension, the art-buying public as well—from the effects of
“unfair competition from counterfeits."®* In attacking this legislation-—
and the Indian artists and Indian rights advocates who lobbied Congress
on tribes' behalf to pass it—Churchill portrays the Indian Arts and
Crafts Act in the following pejorative terms:

The government “standard” involved . . . is that a person
can be an “American Indian artist” only if he or she is “cer-
tifiably” of "one-quarter or more degree of Indian blood by
birth." Alternatively, the artist may be a member of one

or another of the federally-sanctioned Indian “tribes” cur-
rently existing within the L1.5.%5
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Churchill goes on to condemn tribes as “entities” whose "membership
rolls originated in the prevailing federal racial criteria of the late 19th
century."? '

But quite apart from Churchill's unavailing efforts, criticized ear-
lier, to forge a link here between tribal enrollment procedures and the
General Allotment Act, Churchill's description of the Indian Arts and
Crafts Act is itself erroneous—and egregiously so. Contrary to Churchills
false characterization, the Indian Arts and Crafts Act does not establish—
not even as an “alternative” to tribal membership—a “standard” of “one-.
quarter or more degree of Indian blood by birth” for any person claiming
to be an "American Indian artist.” In fact, the Indian Arts and Crafts Act
specifies no particular minimum blood quantum requirement at all in
providing civil and criminal sanctions for the selling of Indian art “in a
manner that falsely suggests it is Indian produced, an Indian product, or
the product of a particular Indian or Indian tribe or Indian arts and crafts
organization, resident within the United States."”

Rather, to give effect to those sanctions, the act defines “Indian”
as "any individual who is a member of an Indian tribe, or . . . is certified
as an Indian artisan by an Indian tribe."®® As for the phrase "an indi-
vidua! who . . . is certified as an Indian artisan by an Indian tribe,” the
legislative history shows that Congress intended that phrase to mean
"any individual who, although not a member of an Indian tribe, is certi-
fied by that tribe to be of the tribe's lineage.”” Consistent with the
statute’s broad deference to tribal self-determination in the act’s defini-
tion of “Indian” for purposes of the act’s protective provisions, the
Department of the Interior promulgated conforming regulations in
1996.100 [ ike the text of the act, those regulations specify no particu-
lar minimum blood quantum requirement at all for an individual to be
considered an “Indian” or an “Indian artisan” under the act. Instead, the
federal regulations specify simply that an “Indian artisan” must be of
the certifying tribe's lineage.'® In this way, the Indian Arts and Crafts
Act wisely guards against the otherwise inevitable eventuality of non-
Indians who are not members of any Indian tribe presuming to qualify as “Indians”
within the meaning of the act—an eventuality that would subvert, of
course, the act's core purpose of “prevent[ing] the passing off of non-
Indian produced goods as Indian produced.”!%

Like Churchill, Jaimes-Guerrero, too, has purported to provide
her readers with information about the Indian Arts and Crafts Act,
and, predictably, her treatment of the subject reads like a first draft of
Churchill's substantially similar script—right down to the lockstep
distortions of fact concerning the act's contents. In decrying the act
as "[glrotesque[]" and an "example of the contemporary reassertion of
eugenics principles in‘federal Indian identification policies,"'% Jaimes-
Guerrero interjects the following “summary” of the act's substantive
provisions:



[T he statute legally restricts definition of American Indian
artists to those possessing a federally issued “Certificate of
Degree of Indian Blood"—derogatorily referred to as “pedi-
gree slips” by opponents!®—or those certified as such by
“federally recognized tribes” or the “Alaska Native Corpo-
ration.” Excluded are not only those who fall below blood-
quantum requirements, but anyone else who has, for
politico-philosophical reasons, refused to cooperate with
federal pretensions to define for itself who will and who
will not be considered a member and citizen of a recog-
nized indigenous nation.'%?

Despite Jaimes-Guerrero's histrionic assertions, the Indian Arts and Crafts
Act makes no reference at all to any "Certificate of Degree of Indian
Blood,” nor does the act refer to any such thing as “the ‘Alaska Native
Corporation,”” nor does it establish any minimum blood quantum require-
ment for purposes of implementation. Indeed, none of these terms—
"blood quantum,” "Alaska Native Corporation,” "Certificate of Degree of
Indian Blood"—appears anywhere in the text of the statute, in the statute's
legislative history, or in the administrative regulations promulgated for
implementing the act.'% Like Churchill, Jaimes-Guerrero simply has
invented all these purported details about how the Indian Arts and
Crafts Act “legally restricts definition of American Indian artists” in
order to disparage Indian tribes and mislead the public about the contents
and meaning of this important pro-Indian and anti-fraud legislation.1%7

CONCLUSION

What harmonizes Churchill's and Jaimes-Guerrero's misrepresenta-
tions of the Indian Arts and Crafts Act with their fabrications concern-
ing the General Allotment Act is a shared predilection for fomenting
confusion and ignorance in non-Indians’ impressions about the press-
ing legal and political issues facing Indian tribes in the quest for tribal
survival, self-determination, and enduring sovereignty in the modern
world. As | have suggested elsewhere,!®® this kind of confusion and ig-
norance puts tribes in peril with each new effort to advance in tribes'
five-centuries-long struggle for social justice; for as Felix Cohen ob-
served a half century ago, “confusion and ignorance in fields of law are
allies of despotism.”!% And for Indian people, subjection to despotism
seldom lags far behind public acceptance of disparaging falsehoods
concerning the unique needs of Indian tribes as those needs have
emerged and evolved in the course of tribes’ historic and continuing re-
lationship with the United States government.

' In A Little Matter of Genocide, Churchill has this to say about his
scholarly efforts:
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Throughout the book, | have gone out of my way to pro-
vide what Noam Chomsky has called “rich footnotes.”
The reasons for this are several, and devolve not merely
upon the unusual scholarly fetish with indicating famil-
iarity with “the literature.” | do believe that when making
many of the points I've sought to make, and with the
bluntness which typically marks my work, one is well-
advised to be thorough in revealing the basis upon which
they rest. | also believe it is a matter not just of courtesy,
but of ethics, to make proper attribution to those upon
whose ideas and research one relies. Most importantly,

[ want those who read this book to be able to interrogate
what ['ve said, to challenge it and consequently to build
on it. The most expedient means to this end is the provi-
sion of copious annotation, citing sources both pro and
con.!'0

These words echo an earlier bit of advice from Struggle for the Land:

Readers are urged to follow up with readings from the
abundant notes. In this way, perhaps we can at last arrive
at a common understanding of our common situation,

the common peril which confronts us all, and a common
strategy by which to eliminate it. It is, after all, our collec-
tive future which is at stake.!?!

Of course, the scholarly writings of Churchill and Jaimes-Guerrero are
“rich,” in a sense—"rich” with distortions of law, policy, and history,
“rich” with subterfuge and evasion, “rich” with vicious propaganda for
obstructing Indian people's efforts to secure all the respect, compas-
sion, and support that Indian tribes deserve in the modern world. Thus,
it is no small irony that Churchill himself urges readers to “follow up”
and “interrogate” the “points” in his writings in pursuit of “the basis
upon which they rest.” For only by doing so can readers come to appre-
ciate how Churchill's and Jaimes-Guerrero's writings really measure up
as “a matter . . . of ethics"—or how they give us pause to ponder indeed

i

“the common peril which confronts us all
APPENDIX

Full Text of the General Allotment Act of 1887 [Act of
February 8, 1887, ch. 119, 24 Stat. 388]

CHAP. 119.—An act to provide for the allotment of lands in severalty to
Indians on the various reservations, and to extend the protection of the



laws of the United States and the Territories over the Indians, and for
other purposes.:

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That in all cases where any tribe or band of
Indians has been, or shall hereafter be, located upon any reservation
created for their use, either by treaty stipulation or by virtue of an act
of Congress or executive order setting apart the same for their use, the
President of the United States be, and he hereby is, autherized, when-
ever in his opinion any reservation or any part thereof of such Indians
is advantageous for agricultural or grazing purposes, 1o cause said res-
ervation, or any part thereof, to be surveyed, or resurveyed if neces-
sary, and to allot the lands in said reservation in severalty to any Indian
located thereon in quantities as follows:

To each head of a family, one-quarter of a section;

To each single person over eighteen years of age, one-eighth of a
section;

To each orphan child under eighteen years of age, one-eighth of
a section; and

To each other single person under eighteen years now living, or
who may be born prior to the date of the order of the President direct-
ing an allotment of the lands embraced in any reservation, one-sixteenth
of a section: Provided, That in case there is not sufficient land in any of
said reservations to allot lands to each individual of the classes above
named in quantities as above provided, the lands embraced in such
reservation or reservations shall be allotted to each individual of each
of said classes pro rata in accordance with the provisions of this act:
And provided further, That where the treaty or act of Congress setting
apart such reservation provides for the allotment of lands in severalty
in quantities in excess of those herein provided, the President, in mak-
ing allotments upon such reservation, shall allot the lands to each indi-
vidual Indian belonging thereon in quantity as specified in such treaty
or act: And provided further, That when the lands allotted are only valu-
able for grazing purposes, an additional allotment of such grazing lands,
in quantities as above provided, shall be made to each individual.

sEC. 2. That all allotments set apart under the provisions of this
act shall be selected by the Indians, heads of families selecting for their
minor children, and the agents shall select for each orphan child, and
in such manner as to embrace the improvements of the Indians making
the selection. Where the improvements of two or more Indians have
been made on the same legal subdivision of land, unless they shall other-
wise agree, a provisional line may be run dividing said lands between
them, and the amount to which each is entitled shall be equalized in
the assignment of the remainder of the land to which they are entitled
under this act: Provided, That if any one entitled to an allotment shall
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fail to make a selection within four years after the President shy) dire
that allotments may be made on a particular reservation, the SeCretaCt
of the Interior may direct the agent of such tribe or band, if syc|, they,
be, and if there be no agent, then a special agent appointed f, thaet
purpose, to make a selection for such Indian, which [s]election shall
be allotted as in cases where selections are made by the Indians, ang
patents shall issue in like manner.

seC. 3. That the allotments provided for in this act shall be Made

by special agents appointed by the President for such purpose, ang
the agents in charge of the respective reservations on which the allot.

ments are directed to be made, under such rules and regulations a5 the
Secretary of the Interior may from time to time prescribe, and shal pe
certified by such agents to the Commissioner of Indian Affairs, in d.
plicate, one copy to be retained in the Indian Office and the other ¢
be transmitted to the Secretary of the Interior for his action, and to be
deposited in the General Land Office.

SEC. 4. That where any Indian not residing upon a reservation, or
for whose tribe no reservation has been provided by treaty, act of
Congress, or executive order, shall make settlement upon any surveyed
or unsurveyed lands of the United States not otherwise appropriated,
he or she shall be entitled, upon application to the local land office for
the district in which the lands are located, to have the same allotted to
him or her, and to his or her children, in quantities and manner as pro-
vided in this act for Indians residing upon reservations; and when such
settlement is made upon unsurveyed lands, the grant to such Indians
shall be adjusted upon the survey of the lands so as to conform thereto,
and patents shall be issued to them for such lands in the manner and
with the restrictions as herein provided. And the fees to which the offi-
cers of such local land office would have been entitled had such lands
been entered under the general laws for the disposition of the public
fands shall be paid to them, from any moneys in the Treasury of the
United States not otherwise appropriated, upon a statement of an ac-
count in their behalf for such fees by the Commissioner of the General
Land Office, and a certification of such account to the Secretary of the
Treasury by the Secretary of the Interior.

SEC. 5. That upon the approval of the allotments provided for in
this act by the Secretary of the Interior, he shall cause patents to issue
therefor in the name of the allottees, which patents shall be of the legal
effect, and declare that the United States does and will hold the land
thus allotted, for the period of twenty-five years, in trust for the sole
use and benefit of the Indian to whom such allotment shall have been
made, or, in case of his decease, of his heirs according to the laws of the
State or Territory where such land is located, and that at the expiration
of said period the United States will convey the same by patent to said
Indian, or his heirs as aforesaid, in fee, discharged of said trust and free



of all charge or incumbrance whatsoever: Provided, That the President
of the United States may in any case in his discretion extend the pe-
riod. And if any conveyance shall be made of the lands set apart and al-
lotted as herein provided, or any contract made touching the same, be-
fore the expiration of the time above mentioned, such conveyance or
contract shall be absolutely null and void: Provided, That the law of de-
scent and partition in force in the State or Territory where such lands
are situate shall apply thereto after patents therefor have been exe-
cuted and delivered, except as herein otherwise provided; and the laws
of the State of Kansas regulating the descent and partition of real estate
shall, so far as practicable, apply to all lands in the Indian Territory
which may be allotted in severalty under the provisions of this act: And
provided further, That at any time after lands have been allotted to all the
Indians of any tribe as herein provided, or sooner if in the opinion of
the President it shall be for the best interests of said tribe, it shall be
lawful for the Secretary of the Interior to negotiate with such Indian
tribe for the purchase and release by said tribe, in conformity with the
treaty or statute under which such reservation is held, of such portions
of its reservation not allotted as such tribe shall, from time to time,
consent to sell, on such terms and conditions as shall be considered just
and equitable between the United States and said tribe of Indians,
which purchase shall not be complete until ratified by Congress, and
the form and manner of executing such release shall also be prescribed
by Congress: Provided bowever, That all lands adapted to agriculture,
with or without irrigation so sold or released to the United States by
any Indian tribe shall be held by the United States for the sole purpose
of securing homes to actual settlers only in tracts not exceeding one
hundred and sixty acres to any one person, on such terms as Congress
shall prescribe, subject to grants which Congress may make in aid of
education: And provided furtber, That no patents shall issue therefor ex-
cept to the person so taking the same as and for a homestead, or his
heirs, and after the expiration of five years occupancy thereof as such
homestead; and any conveyance of said lands so taken as a homestead,
or any contract touching the same, or lien thereon, created prior to the
date of such patent, shall be null and void. And the sums agreed to be
paid by the United States as purchase money for any portion of any
such reservation shall be held in the Treasury of the United States for
the sole use of the tribe or tribes of Indians; to whom such reservations
belonged; and the same, with interest thereon at three per cent per
annum, shall be at all times subject to appropriation by Congress for
the education and civilization of such tribe or tribes of Indians or
the members thereof. The patents aforesaid shall be recorded in the
General Land Office, and afterward delivered, free of charge, to the al-
lottee entitled thereto. And if any religious society or other organiza-
tion is now occupying any of the public lands to which this act is
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applicable, for religious or educational work among the Indian
Secretary of the Interior is hereby authorized to confirm sych o
tion to such society or organization in quantity not exceed;

s: the
CCupa.
ng One

hundred and sixty acres in any one tract, so long as the same shall by
€350

~ occupied, on such terms as he shall deem just; but nothing herein ¢
on-

tained shall change or alter any claim of such society for religioys
educational purposes heretofore granted by law. And hereafter i, thé
employment of Indian police, or any other emloyes [sic] in the Public
service among any of the Indian tribes or bands affected by the act, and
where Indians can perform the duties required, those Indians whq have
availed themselves of the provisions of this act and become Citizens of
the United States shall be preferred.

SEC. 6. That upon the completion of said allotments and
patenting of the lands to said allottees, each and every member of ¢}
respective bands or tribes of Indians to whom allotments have begp,
made shall have the benefit of and be subject to the laws, both civil ang
criminal, of the State or Territory in which they may reside; and ng
Territory shall pass or enforce any law denying any such Indian withip
its jurisdiction the equal protection of the law. And every Indian bory
within the territorial limits of the United States to whom allotmens
shall have been made under the provisions of this act, or under any low
or treaty, and every Indian born within the territorial limits of the
United States who has voluntarily taken up, within said limits, his resi-
dence separate and apart from any tribe of Indians therein, and has
adopted the habits of civilized life, is hereby declared to be a citizen of
the United States, and is entitled to all the rights, privileges, and im-
munities of such citizens, whether said Indian has been or not, by birth
or otherwise, a member of any tribe of Indians within the territorial
limits of the United States without in any manner impairing or other-
wise affecting the right of any such Indian to tribal or other property.

SEC. 7. That in cases where the use of water for irrigation is nec-
essary to render the lands within any Indian reservation available for
agricultural purposes, the Secretary of the Interior be, and he is hereby,
authorized to prescribe such rules and regulations as he may deem nec-
essary to secure a just and equal distribution thereof among the Indians
residing upon any such reservations; and no other appropriation or
grant of water by any riparian proprietor shall be authorized or permit-
ted to the damage of any other riparian proprietor.

sec. 8. That the provisions of this act shall not extend to the
territory occupied by the Cherokees, Creeks, Choctaws, Chickasaws,
Seminoles, and Osage, Miamies and Peorias, and Sacs and Foxes, in the
Indian Territory, nor to any of the reservations of the Seneca Nation of
New York Indians in the State of New York, nor to that strip of terri-
tory in the State of Nebraska adjoining the Sioux Nation on the south
added by executive order.



sec. 9. That for the purpose of making the surveys and resurveys
mentioned in section two of this act, there be, and hereby is, appropri-
ated, out of any moneys in the Treasury not otherwise appropriated,
the sum of one hundred thousand dollars, to be repaid proportionately
out of the proceeds of the sales of such land as may be acquired from
the Indians under the provisions of this act.

sEC. 10. That nothing in this act contained shall be so construed
as to affect the right and power of Congress to grant the right of way
through any lands granted to an Indian, or a tribe of Indians, for rail-
roads or other highways, or telegraph lines, for the public use, or to
condemn such lands to public uses, upon making just compensation.

sic. 11. That nothing in this act shall be so construed as to pre-
vent the removal of the Southern Ute Indians from their present reser-
vation in Southwestern Colorado to a new reservation by and with the
consent of a majority of the adult male members of said tribe.

Approved, February 8, 1887.

1 M. Annette Jaimes, "Federal Ceneral Allotment Act, “each

Indian Identification Policy:

A Usurpation of Indigenous
Sovereignty in Native North
America,” in M. Annette Jaimes,
ed., The State of Native America:
Genocide, Colonization and Resistance
(Boston: South End Press, 1992),
i23-38.

See, for example, Joane Nagel,
"The Problematics of American
Indian Ethnicity,” in American
Indian Etbnic Renewal: Red Power and
the Resurgence of Identity and Culture
(New York: Oxford University
Press, 1996), 253 nn. 55-56 (stat-
ing that “faimes is highly critical
of blood quantum rules for deter-
mining Indian authenticity . . . and
Jabels the American Indian Arts
and Crafts Act a ‘contemporary
reassertion of eugenics prin-
ciples,” and noting further that
“Jaimes reports that the required
‘Certificates of Degree of Indian
Bicod' are 'derogatorily referred to
as "pedigree slips”’”); Matthew
Atkinson, “Red Tape: How
American Laws Ensnare Native
American Lands, Resources, and
People,” Oklabama City University
Law Repiew 23 (1998): 394 (citing
Churchill in stating that under the

Indian would be allotted a tract

of land in proportion to their
‘biood quantum’ (the first use of
genetic racism to cheat Indians)");
Stuart Minor Beniamin, "Equal
Protection and the Special Rela-
tionship: The Case of Native
Hawaiians," Yale Law Journal 106
(1996): 569 n. 144 (citing Jaimes
in stating that “[s]Jome commenta-
tors have argued that . . . federal
government policies focusing on
blood quantum have effectively
racialized membership of Indian
tribes"); Mark Hannig, "An Exami-
nation of the Possibility to Secure
Intellectual Property Rights for
Plant Genetic Resources Devel-
oped by Indigenous Peoples of the
NAFTA States: Domestic Legisla-
tion under the International Con-
vention for Protection of New
Plant Varieties,” Arizona Journal of
Tnternational and Comparative Law 13
{1996)- 179 n. 13 (citing Jaimes
as having "identifie[d] historical
and contemporary economic and
political factors that have led to
the struggle that Native North
Americans face when attempting
to define who they are”}; Kathryn
R. L. Rand and Steven A. Light,
“Virtue or Vice? How IGRA
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Shapes the Politics of Native
American Gaming, Sovereignty,
and Identity,” Virginia Joumnal of
Society, Policy and Law 4 (1997}:
434 n. 302 (relying on and quot-
ing Churchill in positing that
“[bly imposing more stringent
blood quantum requirements in
order to limit membership, gam-
ing tribes 'have voluntarily im-
pos[ed] the burden of stark racism
upon themselves'”); Rennard
Strickland, “The Genocidal Prem-
ise in Native American Law and
Policy: Exorcising Aboriginal
Ghosts,” Journal of Gender, Race and
Justice 1 (1998): 329 n. 24 (stating,
in reliance on Jaimes's misrepre-
sentation of the views of historian
Patricia Nelson Limerick, that
Limerick “concludes that a major
task of Indian law and policy for
the last two hundred years has
been to reduce the number of
Indians"); Sylvia F Liu, Comment,
"American Indian Reserved Water
Rights: The Federal Obligation to
Protect Tribal Water Resources
and Tribal Autonomy,” Environ-
mental Law 25 {1995): 449 n. 149
(relying on Jaimes in stating that
“Tt]he federal government . . . has
undermined [triball sovereignty
by imposing 'Indian identification
standards,’ typically centered
upon a notion of ‘blood quantum’
as a basis for regulating and pro-
viding benefits for American
Indians,” and that "[bllood quan-
tum policies will eventually define
Indians out of existence, due to in-
termarriage”); Mark Neath, Com-
ment, “American Indian Gaming
Enterprises and Tribal Member-
ship: Race, Exclusivity, and a
Perilous Future," University of
Chicago Law School Roundtable 2
(1995): 696 n. 63 (relying on
Churchill in stating that "the fed-
eral government first used [blood
quantum] as a direct proxy of
Indian identity in the General
Allotment Act of 1887" and that
“many tribes, in response to gam-
ing success and a shrinking pool
of federal resources, have volun-

I

tarily 'impos[ed] the burden of
stark racism upon themselyeg "

3 Jaimes, ed., The State of Natipe

America, describes "Marianna
Guerrero” as a "Mestiza Apachen
and “the pseudonym of an indige.
nous human rights activist whg
for reasons of security related ¢q
her work, wishes not to be furthe,
identified at the present time *
445. Curiously, the same book
identifies M. Annette Jaimes ag
“Juaneno/Yaqui,” 446. A recently
published essay by the editor of
The State of Native America presents
the name of the author of that
essay as "Marianette Jaimes-
Guerrero”; see Marianette faimes-
Guerrero, "Savage Erotica Exotica;
Media Imagery of Native Women
in North America,” in Renée
Hulan, ed., Native Norib America:
Critical and Cultural Perspectives
(Toronto: ECW Press, 1999), 187,
271,

The acknowledged Churchill
contributions in The State of Native
America are Ward Churchill and
Glenn T. Morris, “Key Indian
Laws and Cases,” in Jaimes, ed.,
The State of Native America, 13-21;
Ward Churchill, “The Earth Is Our
Mother: Struggles for American
Indian Land and Liberation in the
Contemporary United States,” in
ibid., 139-88; The Institute for
Natural Progress {Ward Churchill],
“In Usual and Accustomed Places:
Contemporary American Indian
Fishing Rights Struggles,” in ibid.,
717-39; Ward Churchill and
Winona LaDuke, “Native North
America: The Political Economy
of Radioactive Colonialism,” in
ibid., 241-66. Churchill’s author-
ship of the essay stated to be a
product of The Institute for
Natural Progress is made clear at
the end of The State of Native America
in “About the Contributors”; there,
Churchill is identified as having
“assumed the lead role in prepar-
ing the INP contribution to this
volume,” 446.



anti-tribal ideology as reflected in
Churchill's book Indians Are Us? see
John LaVelle, “Review Essay:
Indians Are Us?" American Indian
Quarterly 20, 1 (winter 1996):
109-18.

Marianna Guerrero [pseud.],
“American Indian Water Rights:
The Blood of Life in Native North
America,” in Jaimes, ed., The State
of Native America, 189-216. The
pseudonym “Marianna Guerrero”
also appears on the back cover of
Churchill's book Indians Are Us?
Culture and Genocide in Native North
America (Monroe, Maine: Common
Courage Press, 1994}, where
“Guerrero,” purportedly writing
for Bloomsbury Review, praises
Churchill in the following terms:
"The name Ward Churchill has
become increasingly prominent in
matters related to American Indian
rights during the past decade.
Most of this standing . . . has to
do with the caliber of his writing
and analysis," {alteration in origi-
nal). As an added wrinkle to the
“Marianna Guerrero” intrigue, it
should be noted further that as
editor of Churchill's book Fantasies
of the Master Race, "M. Annette
Jaimes" appears to have dedicated
the role she played in the making
of that book to a family member
whose surname is stated to be
*Guerrero.” See Ward Churchill,
Fantasies of the Master Race: Literature,
Cinema and the Colonization of the
American [ndians, ed. M. Annette
Jaimes (Monroe, Maine: Common
Courage Press, 1992), dedication
page.

See Ward Churchill, Struggle for the
Land: Indigenous Resistance to Genocide,
Ecocide and Expropriation in Contem-
porary North America (Monroe,
Maine: Common Courage Press,
1993), Churchill, Indians Are Us?

Compare, for example, the fol-
lowing similar passages—the first
from Churchill, “Perversions of
Justice: Examining the Doctrine

5 For a discussion of Churchill's

of U.S. Rights to Occupancy

in North America,” in Struggle for
the Land, and the second from
Rebecca L. Robbins, "Self-

. Determination and Subordination:

The Past, Present and Future of
American Indian Governance,” in
Jaimes, ed., The State of Native
America. Churchill writes:

“A little discussed aspect of the
Allotment Act is that it required
each Indian, as a condition of re-
ceiving the deed to his or her land
parcel, to accept U.S. citizenship.
By the early 1920s, when most of
the allotment the UL.S. wished to
accomplish had been completed,
there were still a significant num-
ber of native people who still had
not been ‘naturalized, either be-
cause they'd been left out of the
process for one reason or another,
or because they'd refused to par-
ticipate. Consequently, in 1924
the Congress passed a ‘clean up
bill,’ the Indian Citizenship Act,
which imposed citizenship upon
all remaining indigenous people
within U.S. borders whether they
wished it or not” (50-51). Imme-
diately following this paragraph,
Churchill appends a single end-
note that cites the Indian Citizen-
ship Act but does not cite Robbins
(75 n. 71.) But in point of fact,
Churchill’s citation to the Indian
Citizenship Act is erroneous and
refers instead to obsolete and
non-codified provisions from
Ulnited States Statutes at Large grant-
ing the consent of Congress for
the construction of bridges across
two navigable watercourses.

Robbins concludes a longer
paragraph with the following
words: "Hence, one little-noted
aspect of the General Allotment
Act was that it required each
‘qualified Indian (i.e., those of
‘mixed blood), in order to receive
the deed to his or her parcel of
fand, to accept U.S. citizenship,

a circumstance which served to
further confuse the already gar-
bled identities and loyalties of
recipients. In 1924, Congress
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completed this process by passing
a ‘clean-up’ measure, the Indian
Citizenship Act, unilaterally con-
ferring American citizenship upon
all native people—whether they
desired it or not—who had not
otherwise been nationalized as
part of the LLS. population” (93).
Robbins inciudes an endnote after
each of the two sentences in this
passage, but neither of them
mentions Churchill {116

nn. 49, 50}.

Another illustration of the
interchangeability of rhetoric in
The State of Native America with that
found in Churchill’s separate writ-
ings is the following juxtaposition
of passages, the first from Jaimes-
Guerrero, "Federal Indian ldentifi-
cation Policy” (1992}, and the sec-
ond from Churchill, "Perversions
of Justice” (1993). Jaimes writes:

“The Indian Citizenship Act
greatly confused the circumstances
even of many of the blooded and
federally certified Indians insofar
as it was held to bear legal force,
and to carry legal obligations,
whether or not any given Indian
or group of Indians wished to be
a U.S. citizen. As for the host of
non-certified, mixed-blood people
residing in the LS., their status
was 'clarified’; they had been
definitionally absorbed into the
American mainstream at the
stroke of the congressional pen.
And, despite the fact that the act
technically left certified Indians
occupying the status of citizenship
in their own indigenous nation as
well as in the LL.S. (a ‘dual form’ of
citizenship so awkward as to be
sublime), the juridical door had
been opened by which the weight
of Indian obligations would begin
to accrue more to the U.S. than to
themselves” (127-28).

Churchill writes:

“The Indian Citizenship Act
greatly confused the circumstances
even of many of the blooded and
federally-certified Indians insofar
as it was held to bear legal force,
and imposed legal obligations of

“

citizenship upon them_ A
host of noncertified, mix
people, their status wag
.clanﬁed: they. had been absﬁrbed
into the American mMainstream g,
the stroke of the congressigny
pen. Despite the act having tech,.
nically left certified Indians oc-
cupying the status of Citizenship
within their own indigenous ;.
tion as well as the U.S. (3 ‘dual
form’ of citizenship so awkward 5
to be sublime), the juridical door
had been opened by which the
weight of Indian obligations woylg
begin to accrue more to the L[ §,
than to themselves” (51). While
Churchill appends a brief citation
to the pages from The State of Natiy,
America on which the correspond.
ing Jaimes passage is located (75
n. 72), he fails to indicate that he
in fact copied his entire paragraph
in virtual verbatim form from
Jaimes's essay.

For additional examples of the
wholesale “borrowing” without ade-
quate citation of passages from es-
says written by authors other than
Churchill and published in The
State of Native America and passages
from Churchill’s other writings,
compare the paragraph beginning
“The Aliotment Act set forth” in
Robbins, “Self-Determination and
Subordination,” 93, with the para-
graph beginning "The Allotment
Act stipulated” in Churchill, “Per-
versions of Justice,” 49, compare
also the two consecutive para-
graphs beginning "A bit earlier” in
Robbins, “Self-Determination and
Subordination,” 93-94, with the
paragraph beginning “For nearly a
generation” in Churchill, "Geno-
cide in Arizona? The ‘Navajo-Hopi
Land Dispute’ in Perspective,” in
Struggle for the Land, 145, and with
the two consecutive paragraphs
beginning "The origins of what is
passed off” in Churchill, “American
Indian Self-Governance: Fact,
Fantasy and Prospects for the
Future,” in ibid., 38082,

A related problem is Churchill's
apparent "borrowing” without

s for the
ed-blogg
ﬁna“y



proper attribution of an entire
essay by Canadian scholar Fay G.
Cohen. Cohen's essay, titled
“Implementing Indian Treaty
Fishing Rights: Conflicts and
Cooperation,” originally was pub-
lished in 1991 in a collection
edited by Churchill, Critical Issues
in Native North America, vol. 2.
([Copenhagen: International
Work Group for Indigenous
Affairs, 1991], F'WGIA Doc. 68).
But in Jaimes-Guerrero's 1992
book The State of Native America,
there appears an essay titled "In
Usual and Accustomed Places,”
stated to have been "prepared” by
Churchill on behalf of “The
Institute for Natural Progress,”
which pervasively reproduces in
slightly altered form numerous
passages from Cohen's essay
without giving any indication of
Cohen'’s authorship. Thus, for ex-
ample, Cohen's essay contains the
foliowing paragraph:

"The formation and strategy of
the Northwest Water Resources
Committee provides an illustra-
tion of how the process of change
occurred. Established by major
Northwest timber, utility and
banking companies, this commit-
tee wanted to assess the implica-
tions of a 1980 ruling in Phase II,
which supported the concept of
environmental protection for
- treaty fisheries. The industrialists
were concerned about the limits
that such protection might place
on future development and about
the uncertainty it could engender.
They hired an attorney who had
previously worked on treaty is-
sues. His analysis highlighted the
record of legal losses suffered by
treaty opponents. He outlined the
available options and recom-
mended direct negotiations with
tribes. The corporations agreed.”
{(160-61}

Similarly, a paragraph from
“In Usual and Accustomed Places,”
by “The Institute for Natural
Progress” states the following:

“The formation and strategy of
the Northwest Water Resources
Committee (NWRC) offers a use-
ful illustration of how the process
has evolved. Created in 1981 by
major timber, utility and banking
concerns, NWRC set out to assess
the implications of a 1980 ruling
in U.S. ». Washington (Phase IT},
which endorsed the concept of
environmental protection for na-
tive fisheries. NWRC was con-
cerned about the limits such pro-
tection might place on future
development and about the uncer-
tainty it could engender among
potential investors. The commit-
tee hired James Waldo, an attor-
ney experienced in treaty litiga-
tion, to study the matter. His
analysis highlighted the record
of legal losses suffered by treaty
opponents, outlined the options
available to NWRC, and recom-
mended direct negotiations with
indigenous nations. The corpora-
tion agreed” (229-30).

Additional similarities between
Cohen'’s and Churchill's essays
abound. In comparing the two es-
says generally, it should be noted
further that Churchill does indeed
mention Cohen's scholarship—
although Churchill misspells
Cohen'’s first name as "Faye” in an
accompanying endnote—in the
first paragraph of his essay, as
foliows:

“ID}etailed analysis of the
situation in the Pacific Northwest
may be found in Uncommon
Controversy: Fishing Rights of the
Muckleshoot, Puyallup and Nisqually
Indians (1970); Indian Tribes: A
Continuing Quest for Survival (1981},
and Treaties on Trial: The Continuing
Controversy over Northwest Indian
Fishing Rights (1986)" (217).

However, this reference by
Churchill to Cohen's book Treaties
on Trial really is little more than a
copy of Cohen's own reference to
that book in the first paragraph
of the essay from which Churchill
"borrowed,” for in that earlier essay
of hers, Cohen writes:
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“Detailed analysis of the
Northwest Indian treaty fisheries
controversy may be found in
Uncommon Controversy: Fishing
Rights of the Muckleshoot, Puyallup
and Nisqually Indians; Indian Tribes.
A Continuing Quest for Survival;
and Treaties on Trial: The Continuing
Controversy over Northwest Indian
Fishing Rights" (154).

Act of Feb. 8, 1887, ch. 119, 24
Stat, 388 (codified as amended at
25 [1S. Code secs. 331-334, 339,
341, 342, 348, 349, 354, 381).

Act of June 18, 1934, ch. 576, 48
Stat. 984 (codified as amended at
25 LIS, Code secs. 461, 462, 463,
464,465,466—470,471—473,474,
475, 476—478, 479). The provi-
sion of the Indian Reorganization
Act that ended the allotment
process reads as follows: "On and
after June 18, 1934, no land of
any Indian reservation, created or
set apart by treaty or agreement
with the Indians, Act of Congress,
Executive order, purchase, or
otherwise, shall be allotted in
severalty to any Indian” (25 U.S.
Code sec. 461). See Felix S. Coben’s
Handbook of Federal Indian Law, 1982
ed.. ed. Rennard Strickland et al.
(Charlottesville, N.C.: Michie,
1982), 138.

Jaimes, “Federal Indian Identifica-
tion Policy,” 126-27 {emphases in
original).

Ibid., 129.
Ibid., 136-37.

The full text of the General
Allotment Act of 1887, as origi-
nally enacted by Congress and
published in United States Statutes at
Large, is reprinted as an appendix
at the end of this essay.

United States Code Annotated
(US.CA)is a set of volumes pub-
lished by West Publishing Com-
pany that contains all the federal
statutes found in the United States
Code (LS. Code or U.S.C.)—the of-

ficial, comprehensive multivolume
publication of all legislation ep.
acted by Congress into genera]
and permanent law—as well a5
numerous "case notes of state and
federal [court] decisions which
construe and apply specific Code
sections, cross-references to re.
lated sections, historical notes,
and library references.” Joseph R,
Nolan et al., Black’s Law Dictionary,
6th ed. (St. Paul: West Publishing
Co., 1990), 1534 (defining
"Iinited States Code Annotated”),
Other primary sources of federal
law referred to in the present
essay are the following:

United States Statutes at Large
(Stat.). As stated in Black’s Law
Dictienary, this is the federal gov-
ernment’s “official compilation of
the acts and resolutions of each
session of Congress published by
the Office of the Federal Register
in the National Archives and
Records Service. . . . The arrange-
ment is currently by Public Law
[PL.] number, and by chapter
number in pre-1951 volumes.
This is the official print of the law
for citation purposes where titles
of the United States Code have
not been enacted into positive
law." Ibid., 1411 {defining “Statutes
at large”}.

Code of Federal Regulations (CER.).
Blacks defines this as “the annual
cumulation of executive agency
regulations published in the daily
Federal Register, combined with
regulations issued previously that
are still in effect. ... The CFR
contains the general body of regu-
latory laws governing practice
and procedure before federal ad-
ministrative agencies.” Ibid., 257
(defining "Code of Federal
Regutations”).

United States Code Congressional
and Administrative News (U.S. Code
Cong. and Adm. News). This is a
multivolume supplement to United
States Code Annotated that contains,
among other things, the legisla-
tive histories of significant federal
bills enacted into law. See ibid.,
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1534 (defining “United States
Code Annotated”).

All of the following summaries in
the text of the provisions of the
act quote from and are based on
25 [LS.C A. (St. Paul: West, 1983).

This provision’s specifications of
the quantities and types of land

to be assigned to each allottee
originated as amendments to the
General Allotment Act. See Act of
February 28, 1891, ch. 383, sec. 1,
26 Stat. 794, Act of June 25, 1910,
ch. 431, sec. 17, 36 Stat. 859.

Act of May 8, 1906, ch. 2348, 34
Stat. 182 (codified at 25 US.CA.
sec. 349 [West, 1983]).

Act of June 2, 1924, ch. 233, 43
Stat. 253 {superseded 1940) {codi-

fied as amended and carried for-
ward at 8 [LS. Code sec. 1401(b)).

See 25 U.S.CA. sec. 349 (West,
1983) and accompanying "His-
torical Note” on “Codification.”

The fourth section of the General
Allotment Act of 1887 is codified,
as amended, at 25 UL.5.C A sec.
334 (West, 1983). See also the full
text of the General Allotment Act
of 1887, reprinted as an appendix
at the end of this essay.

43 CER. sec.2531.1{(a) (1998).
Ibid.

25 I.S.CA. sec. 345 (West, 1983)
(codifying provisions of Appro-
priations Act of Aug. 15, 1894,
ch. 290, sec. 1, 28 Stat. 305, as
amended by the Act of Feb. 6,
1901, ch. 217, sec. 1, 31 Stat. 760,
and by the Act of Mar. 3, 1911,
ch. 231, sec. 291, 36 Stat. 1167).
In full, this provision of US.CA.
captioned as "Actions for allot-
ments” states as follows:

“All persons who are in whole
or in part of Indian blood or de-
scent who are entitled to an-allot-
ment of land under any law of
Congress, or who claim to be so

entitled to land under any allot-
ment Act or under any grant made
by Congress, or who claim to
have been unlawfully denied or
excluded from any allotment or
any parcel of land to which they
claim to be lawfully entitled by
virtue of any Act of Congress,
may commence and prosecute or
defend any action, suit, or pro-
ceeding in relation to their right
thereto in the proper district
court of the United States; and
said district courts are given juris-
diction to try and determine any
action, suit, or proceeding arising
within their respective jurisdic-
tions involving the right of any
person, in whole or in part of
Indian blood or descent, to any al-
lotment of land under any law or
treaty (and in said suit the parties
thereto shall be the claimant as
plaintiff and the United States as
party defendant); and the judg-
ment or decree of any such court

- in favor of any claimant to an

24

25

26

allotment of land shall have the
same effect, when properly cer-
tified to the Secretary of the
Interior, as if such allotment had
been allowed and approved by
him, but this provision shall not
apply to any lands held August
15, 1894, by either of the Five
Civilized Tribes, nor to any of the
lands within the Quapaw Indian
Agency: Provided, That the right of
appeal shall be allowed to either
party as in other cases.”

See generally the discussion of
“Allotment Jurisdiction” in Felix S.
Coben'’s Handbook of Federal Indian
Law, 1982 ed., 313-16.

American Jurisprudence 2d, 41 sec. 82
(Indians) (1995) (citing the General
Allotment Act, 25 LL.5.C A sec.
331 et seq.; Hy-Yu-Tse-Mil-Kin v.
Smith, 194 LLS. 401 [1904]).

Jaimes, “Federal Indian Identifica-
tion Policy,” 129.

Rennard Strickland provides a
compelling analysis of allotment
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policy as “an example of legal
cultural genocide” in Rennard
Strickland, "Genecide-at-Law: An
Historic and Contemporary View
of the Native American Experi-
ence,” Kansas Law Review 34 (1986}
721~35. For another excellent
analysis of the devastating effects
of allotment policy on Indian
tribes, both as a historical matter
and in terms of recent decisions
of the ULS. Supreme Court im-
properly giving new and sweeping
effect to that policy, see Judith
Royster, "The Legacy of Allot-
ment,” Arizona State Law Journal 27
{1995). Royster writes:

T Allotment’s] legacy lingers
on, and in recent years has been
revived by the Court in a series of
cases that give present effect to
the discredited policy of allotment
and assimilation. In the process,
the Court has chosen to diminish
tribal territories and to restrict
tribal sovereign control over the
territory that remains. By deciding
cases in accord with the assimila-
tion policy, the Court has under-
cut the sovereignty and territorial
integrity of the Indian nations. . . .

.. .Shall we . . . continue to
give effect to the policy of allot-
ment, recognized as a failure and
a disaster for the tribes, officially
repudiated by Congress, and con-
trary to every manifestation of cur-
rent Indian policy? Unfortunately,
the answer from the Supreme
Court appears to be yes. [t not
only persists in giving effectto a
policy that has failed, but does so
in ways that disrespect the branch
of government charged with au-
thority over Indian affairs and
mock the Court's own precedents
in that field" (6-7).

The sovereign right of Indian
tribes to determine their own
members has been recognized
numerous times by the LS.
Supreme Court. Thus, in the
Cherokee Intermarriage Cases, 203
LS. 76 {1906), the Court averted
to “[t]he laws and usages of the

Cherokees" in concluding tha,
certain non-Indians were not ent;.
tled, by virtue of the mere facy of
having been married at one time
to Cherokee citizens by blood, tq
share in a distribution of Chergkee
property. The Court asserted
that "{t]he laws and usages of the
Cherokees, their earliest history,
the fundamental principles of
their national policy, their consj.
tution and statutes, all show that
citizenship rested on blood or
marriage; that the man who would
assert citizenship must establish
marriage; that-when marriage
ceased (with a special reservation
in favor of widows or widowers),
citizenship ceased, that when an
intermarried white married a per-
son having no rights of Cherokee
citizenship by blood it was con-
clusive evidence that the tie which
bound him to the Cherokee
people was severed and the very
basis of his citizenship obliter-
ated” {95). Likewise, in Santa Clara
Pueblo v. Martinez, 436 LS. 49
{1978), the Court listed tribes’
power to determine their own
members when affirming that
“Indian tribes ‘are distinct, inde-
pendent political communities,
retaining their original natural
rights’ in matters of local self-
government,” including the “power
to make their own substantive law
in internal matters.” (55—-56)
(quoting Worcester v. Georgia, 31
LLS. (6 Pet.) 515, 559[1832]).
For a discussion of the right
of Indian tribes to determine their
own members as a fundamental
principle of federal Indian law, see
the section titled "Tribal Power to
Determine Membership” in “The
Field of Indian Law: Indian Tribes,
Indians, and Indian Country,”
chap. 1 in Felix S. Cobens Handbook
of Federal Indian Law, 1982 ed,,
20-23. As elaborated in that dis-
cussion from the Handbook, “[t]he
courts have consistently recog-
nized that one of an Indian tribe’s
most basic powers is the authority
to determine questions of its own
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membership. . . . The power of
an Indian tribe to determine ques-
tions of its own membership de-
rives from the character of an
Indian tribe as a distinct political
entity” (20).

Act of May 8, 1906, ch. 2348, 34
Stat. 182 (codified at 25 U.S. CA.
sec. 349 [West, 1983]).

19 Janet A. McDonnell, The Disposses-

30

31

sion of the American Indian, 18871934
{Bloomington and Indianapolis:
Indiana University Press, 1991),
104. McDonnell also points out
that in 1919 Commissioner Sells,
in response to critics who desired
to accelerate the dispossession

of Indian lands, “liberatized his
policy even further" by ordering
his superintendents to include in
the lists of potential fee patentees
not only allottees of "less than one-
half Indian blood” but also those
“with exactly one-half Indian
blood” (107).

Ibid., 109, 112. McDonnell points
out that while the policy of using
blood quantum to determine
“competency” effectively ended in
1920, that policy was not officially
abandoned until the following
year: “In 1921, the Indian Oftfice
formally rejected the practice of
issuing blanket fee patents to all
Indians with one-half or less
Indian blood and emphasized in-
stead Payne's earlier policy of re-
quiring a formal application and
proof of competency” (112).

1bid., 110.

32 Jaimes, “Federal Indian Identifica-

33

tion Policy,” 126 (emphasis in
original).

As one commentator has pointed
out, while many nineteenth-
century legislators who endorsed
allotment policy publicly es-
poused a “philanthropic aim" of—
ironically—"protect[ing] the
Indian in his present land holding,”
a more devious “aim"” also may be
discerned in Congress's contriv-

ance of that policy: "[D]oubters

of the allotment system could see
nothing in the policy but dire
consequences for the Indian.
Senator Tellerin 1881 called the
Coke bill [a precursor to the
General Allotment Act] ‘a bill to
despoi! the Indians of their lands
and to make them vagabonds on
the face of the earth.” At another
time he said, 'If | stand alone in
the Senate, | want to put upon the
record my prophecy in this mat-
ter, that when 30 or 40 years shall
have passed and these Indians shall
have parted with their title, they
will curse the hand that was raised
professedly in their defense to
secure this kind of legisfation and
if the people who are clamoring
for it understood Indian character,
and Indian laws, and Indian
morals, and Indian religion, they
would not be here clamoring for
thisatall ...

"Senator Teller had charged
that allotment was in the interests
of the land-grabbing speculators,
but the minority report of the
House Indian Affairs Committee
in 1880 had gone even further in
its accusations. It said:

The real aim of this bill is to
get at the Indian lands and
open them up to settlement.
The provisions for the appar-
ent benefit of the Indian are
but the pretext to get at his
lands and occupy them . . . If
this were done in the name of
greed, it would be bad enough;
but to do it in the name of hu-
manity, and under the cloak of
an ardent desire to promote
the Indian's welfare by making
him like ourselves whether

he will or not, is infinitely
WOTSE. . . .

"It is probable that the most
powerful force motivating the al-
lotment policy was the pressure of
the land-hungry western settlers.”

Delos Sacket Otis, “History of
the Allotment Policy,” Hearings
on H.R. 7902 before the House
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Committee on Indian Affairs, 73d
Cong., 2d Sess., pt. 9 at 428-85
{1934), reprinted in David H.
Getches, Charles E Wilkinson,
and Robert A. Williams Jr., Cases
and Materials on Federal Indian Law,
4th ed. (5t. Paul: West Publishing
Co., 1998), 168-69.

Most prominent is the lengthy
reference in the "Historical Note”
immediately following the text of
25 UL.S.CA sec 331 (West, 1983)
concerning the extraordinarily
complex series of acts passed by
Congress from 1906 to 1978 per-
taining to federal supervision of
the oil-rich lands of members of
the Osage Tribe of Oklahoma—
one of the tribes that had been ex-
pressly exempted from the applica-
bility of the General Allotment
Act itself. See 25 U.S.C A sec. 339
(West, 1983) {"FThe provisions

of [the General Allotment Act]
shall not extend to the territory
occupied by [inter alia] the . ..
Osage . .. in Oklahoma....").
Because of special, complicated
circumstances in the history of
federal supervision of Osage lands,
Congress periodically has enacted
legislation to curb the effects, at
least in part, of previously enacted
legislation that had enabled these
rights in land—including valu-
able mineral estates known as
"headrights"—to pass out of Osage
ownership and control; and in en-
acting such corrective legislation,
Congress has made reference at
times to categories of persons of
different percentages of Osage
blood, including those “of one-
half or more Indian blood.” Thus,
the notes and references accom-
panying the codified provisions
of the General Allotment Act oc-
casionally invoke that language

as well,

In the original edition of his
Handbook of Federal Indian Law, Felix
Cohen provides an illustration of
the unique predicament facing the
Osage Tribe, and of Congress's
response in view of that predica-

v
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ment: “As oil productiop of th
Osage Reservation increased N
Osage headrights became moand
valuable, Osage Indiang beca .
increasingly attractive to indi?iz
als seeking wealthy husbands "
or wives, and the Osage trip, be
came gravely concerned a¢ the .
passing of Osage wealth oyt of
the tribe by the process of inher.
tance. Congress attempted ¢
meet this problem in section 7 of
the 1925 act, as follows:

Hereafter, none but heirs of
Indian blood shall inherit from
those who are of one-half

or more Indian blood of the
Osage Tribe of Indians any
right, title, or interest to any
restricted lands, moneys_ or
mineral interests of the Osage
Tribe: Provided, That this sec.
tion shall not apply to spouses
under existing marriages.”

Felix S. Coben’s Handbook of Federal
Indian Law, 1942 ed. (1942,
reprint, with a new foreword by
Robert L. Bennett and Frederick
M. Hart, Albuquerque: University
of New Mexico Press, n.d.), 449
{citing and quoting from Act of
February 27, 1925, 43 Stat, 1008,
1011, amending Act of Mar. 3,
1921, 41 Stat. 1249).

For an in-depth discussion of
the complicated subject of special
property laws applying to the
Osage Tribe, see Felix 5. Coben'’s
Handbook of Federal Indian Law, 1982
ed., 788-97.

As explained in Felix S. Coben'’s
Handbook of Federal Indian Law, 1982
ed., "[glenerally, the individual's
right to share in tribal property is
conditioned upon tribal member-
ship”; and although “[t]he federal
government at times has exercised
its power to grant or deny certain
classes of persons the right to
share in tribal property,” it is also
the case that “Congress has
never sought to impose on a tribe
a property distribution scheme
basically at odds with tribal
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membership laws. This would be
of doubtful validity under the
Constitution” (607, 608, 609).

Lenore A. Stiffarm and Phil Lane
Jr., "The Demography of Native
North America: A Question

H
'

of American Indian Survival," in
Jaimes, ed., The State of Native
America, 40.

Churchill and Morris, "Key Indian
Laws and Cases,” in Jaimes, ed.,
The State of Native America, 14.

More interesting, perhaps, is the
fact that in “Key Indian Laws and
Cases,” Churchill and Morris fail
even to cite the Jaimes-Guerrero
essay as the source for their “sum-
mary” of the General Allotment
Act. This would suggest that
Jaimes-Guerrero was not the sole
originator of this false General
Allotment Act "eligibility” scheme,
since this scheme surfaced in both
of these simultaneously published
pieces in The State of Native America,
with each independently authored
essay neglecting to indicate any

reliance on the other as the origin

of this scheme.

Churchill, “Perversions of Justice,”
49,

Ibid., 74 n. 64. The related prob-
lem of citing an entire book, without
specifying any particular pages, as
"support” for specific assertions

of fact is a recurring deficiency in
Churchill's writings, as | will dis-
cuss further later on.

Ibid.
Ibid., 49.

In a later paragraph from “Per-
versions of Justice,” Churchiil
purports to invoke language—
without citing or identifying any
particular text—from the writings
of historians Patricia Nelson
Limerick and Russell Thornton

in an attempt to show scholarly
“support” for his assertions about
the effects of the nonexistent

44

45

46

47

48

“federal eugenics criteria” of the
General Allotment Act. Churchill
writes: “Juanefo/Yaqui scholar
M. Annette Jaimes has revealed
that the UL.S. government is en-
gaged in ‘a sort of statistical exter-
mination’ whereby the govern-
ment seeks to eventually resolve
its Indian problem’ altogether. As
historian Patricia Nelson Limerick
frames it: ‘Set the blood quantum
at one-quarter, hold to it as a rigid
definition of Indians [“Indianness”
in Limerick’s original], let inter-
marriage proceed as it has {"had”
in Limerick’s original] for cen-
turies, and eventually Indians will
be defined out of existence.'. . .
Cherokee demographer Russeli
Thornton estimates that, given
continued imposition of purely
racial definitions, Native America
as a whole will have disappeared
by the year 2080" (51-52). Here,
Churchill provides no indica-
tion—by endnote citations or
otherwise—of where the quote
purported to be from Limerick or
the "estimate” purported to be
from Thornton may be found.

Because the paragraph from
"Perversions of Justice” in which
Churchill purports to rely on
Limerick and Thornton resurfaces
in substantiafly verbatim form in
Churchill’s next book, Indians Are
Us>—but with indicators there of
the exact texts and page numbers
presumably relied on—that al-
leged reliance is analyzed in the
next section of this essay.

Ward Churchill, "American Indian
Self-Governance: Fact, Fantasy
and Prospects for the Future,” in
Struggle for the Land, 383.

Ibid., 396 n. 18,

Ward Churchill, "I Am Indigenist:
Notes on the Ideology of the
Fourth World,” in Struggle for the
Land, 403,

Ibid., 421 (emphasis in originai).

See ibid., 448 n. 47.
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50

51

52

53

Ward Churchill, "Bringing the
Law Home: Application of the
GCenocide Convention in the
United States,” in Indians Are Us>
42,

Ibid., 62 n. 97.

Actually, Churchill's first attempt
at positing reliance on the writings
of both Patricia Nelson Limerick
and Russell Thornton, albeit
without specifying works or page
numbers, had occurred earlier, in
Churchill's book Struggle for the
Land. For a previously published
discussion of Churchill's mis-
representation of the writings

of Limerick and Thornton, see
LaVelle, "Review Essay: Indians
Are Us?" 110-12,

Patricia Nelson Limerick, The
Legacy of Conguest: The Unbroken Past
of the American West (New York:

W. W. Norton Publishers, 1987).

Churchill, “Bringing the Law
Home," 42 (quoting Limerick, The
Legacy of Conguest, 338) (alteration
in original). In her original text,
reproduced at note 54 below,
Limerick places a period inside
the quoted words “Indian prob-
lem,” not where Churchill places
the period in his altered version
of the Limerick passage. The last
sentence of this excerpt from
Indians Are Us»—beginning with
the word “Ultimately”—is
Churchill's commentary, not
Limerick’s.

Note that in the present dis-
cusston of Churchill's and Jaimes-
Guerrero's purported reliance on
the passage from Limerick, cor-
rections are inserted in brackets to
flag instances in which Churchill
and Jaimes-Guerrero have altered,
without any indicator, the words
used by Limerick in her original
text. With respect to these errors
as they appear in Churchill’s es-
says, they would seem to suggest
that Churchill has derived this
purported reliance, without com-
ment, directly from Jaimes-

. Limerick.

54

55

Guerrero'’s previously Publisheq
"Federal Indian Identificatigy,
Policy,” which contains esge

N L Ntially
identical errors in its excerp

t fl"()m

A comparison between Churchilf;
excerpt and the extended, actual
passage from Limerick’s bogk
clearly shows Churchill’s out.of.
context misrepresentation.
Limerick writes: “TTihe Reagan
administration's strategy was one
of cutting eligibility. In a proposaj
in 1986, the Indian Health Service
announced a plan to change the
definition of Indian. If the new
definition went through, an Indian
would be 'a person who is a mem.
ber of a federally recognized
tribe, or eligible to be a member,
lives on or near a reservation, and
has at least one-quarter Indian
blood.' It was this matter of the
blood quantum that aroused the
most controversy. An essential
element of a tribe's sovereignty,
Indian leaders argued, was the
power to determine its own mem-
bership. From that angle, the
revised definitions of the Indian
Health Service threatened to
crack the bedrock of tribal self-
determination. Moreover, the
change carried the added threat of
making Indianness a racial defini-
tion rather than a category of po-
litical nationality. Set the blood-
guantum at one-quarter, hold to it
as a rigid definition of Indianness,
let intermarriage proceed as it
had for centuries, and eventually
Indians will be defined out of exis-
tence. When that happens, the
federal government will finally be
free of its persistent ‘Indian prob-
lem’"(Legacy of Conquest, 337—38).

See Ward Churchill, “Nobody's
Pet Poodle,” in Indians Are Us?
91-94. Indian Arts and Crafts Act
of 1990, Pub. L. No. 101-644, 104
Stat. 4662 (codified at 25 U.S.C A
secs. 305d, 305e | West Supp.,
1998]; as amendments to 25
U.S.CA. sec. 305a [ West Supp.,
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1998] and 18 U.5.C.A secs. 1158,
1159 [West Supp., 1998]; and as
provisions set out as notes at 25
[15.CA. secs. 305, 305e [ West
Supp., 1998]).

For an informative discussion
of the concerns of Indian tribes
and Indian artists that provided
impetus for passage of the Indian
Arts and Crafts Act, see Suzan
Shown Harjo, "Tribal and Cultural
Identity: The Case of the Indian
Arts and Crafts Act,” Artpaper 13, 2
{Oct. 1993} 9—11. Harjo writes:
“The real point of contention in
the Indian Arts and Crafts Act is
cash. A 1985 LL.S. Department of
Commerce report estimated that
10-20 percent of the annual $400-
500 million Indian arts and crafts
market was being lost to other
countries because of imported
products. No official estimates are
available on the loss to Native
artists themselves from domestic
counterfeits and artisans claiming
to belong to Indian nations that
do not claim them" (10).

Churchill, “Nobody’s Pet Pocdle,”
92,

Actually, prior to any mention of
Limerick by Churchill, Jaimes-
Guerrero berself had presumed to
derive support for the General
Allotment Act “eligibility” scheme
from Limerick. In “Federal Indian
Identification Policy,” Jaimes-
Guerrero writes: “The eventual
outcome of federal bicod-quantum
policies can be described as little
other than genocidal in their final
implications. As historian Patricia
Nelson Limerick recently summa-
rized the process:

Set the blood quantum at one-
quarter, hold to it as a rigid
definition of Indians ["Indian-
ness” in Limerick's original], let
intermarriage proceed as it
had for centuries, and eventu-
ally Indians will be defined out
of existence. When that hap-
pens, the federal government

will be freed [“will finally be
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59

60
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free” in Limerick's original] of
its persistent ‘Indian problem.”
(132; quoting Limerick, Legacy
of Conquest, 338)

In neither of the instances in
Indians Are Us? nor in the addi-
tional instance in Struggle for the
Land, wherein he contrives a re-
liance on the Limerick quote,
does Churchill disclose that he is
deriving this particular ploy di-
rectly from the previously pub-
lished essay by Jaimes-Guerrero.

Churchill, “Nobody's Pet Poodle,”
92-93 (quoting Limerick, Legacy of
Conguest, 338). It should be noted
once again that the paragraph

int Indians Are Us? from which this
passage is excerpted appears in
substantially identical form, ab-
sent references to the other au-
thors texts and corresponding
page numbers purportedly relied
on, in Churchill, “Perversions

of Justice,” in Struggle for the Land,
51-52.

Russell Thornton, American Indian
Holocaust and Survival: A Population
History since 1492 {Norman: Univer-
sity of Oklahoma Press, 1987).

At the end of the same paragraph
in “Nobody's Pet Poodle” in
which Churchill relies on Jaimes-
Guerrero and distorts Limerick,
Churchill adds: "Cherckee de-
mographer Russell Thornton esti-
mates that, given continued impo-
sition of purely racial definitions,
Native America as a whole will
have disappeared by the year
2080" (93, citing Thornton, Ameri-
can Indian Holocaust and Survival,
174—82). As previously indicated,
a paragraph that is virtually iden-
tical to this one from "Nobody's
Pet Poodle” may be found in
Churchill's essay "Perversions of
Justice,” in Struggle for the Land.

Churchitl, “Nobody's Pet Poodle,”
109 n. 4. '

Thornton begins the chapter
containing the pages cited by
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Churchill—a chapter titled
“American Indian Population
Recovery: 1900 to Today"—by
pointing out that “[s]ince around
the turn of the century American
Indians have made a remarkable
population recovery as a result of
their greatly improved demo-
graphic situation” (American Indian
Holocaust and Survival, 159). Ina
passage from that chapter under
the heading “A Look to the
Future,” Thornton discusses vari-
ous kinds of projections that are
“used to illustrate what a future
population size might be” (182).
Thornton writes: “The American
Indian population has already
increased by about 70 percent
from 1970 to 1980. If this rate of
growth from 1970 to 1980 were
to continue to the year 2000, the
size of the American Indian popu-
lation then will surpass 4 million.
But, it will likely not continue. Re-
cently, the L1.S. Office of Tech-
nology Assessment published pro-
jections of the American Indian
population based on data from the
Bureau of Indian Affairs. One pro-
jection is that the American Indian
population will not increase to
around 4 million until the year
2020. (Similarly, the total United

. States population for the year

63

2025 is projected to be over 300
million.) It is also projected, how-
ever, that the American Indian
population will increase to almost
16 million by the year 2080" (182;
citing Matthew C. Snipp, The

First of This Land: Native Americans in
the Late Twentieth Century [tentative
title] [New York: Basic Books,
n.d.]; U.S. Congress, Office of
Technology Assessment, Indian
Health Care, OTA-H-290 [Wash-
ington, D.C.: U.S. Government
Printing Office, 1986], 78. LL.S.
Bureau of the Census, Statistical
Abstract of the United States, 1982—1983
[Washington, D.C.: Government
Printing Office, 1982-83], 8).

For additional criticism of
Churchill’s case against the word

64

65

66

67

68

69

70

71

72

tribe, see LaVelle,

“Review Eeen
11416, ssay,

Ward Churchili, "Naming
Destiny: Toward a Langmge (:f
American Indian Liberatigp, » in
Indians Are Us> 295, '

Ibid., 295-96,
Ibid., 333 n. 4.

Ward Churchill, Since Predaty,
Came: Notes on the Struggle for
American Indian Liberation (Littleton
Colo.: Aigis Press, 1995). Ward
Churchill, From a Native Son. Selected
Essays on [ndigenism, 1985—1995
(Boston: South End Press, 1996),
Ward Churchill, A Little Matter
of Genocide: Holocaust and Denial i
the Americas 1492 to the Present (San
Francisco: City Lights Books,
1997).

In Churchill's anthology From 4
Native Son, published the year after
Since Predator Came, the word “and"
in this passage is silently replaced
with the word “or”. See Churchill,
"Since Predator Came: A Survey
of Native North America since
1492," in From a Native Son, 26.

Ward Churchill, “Since Predator
Came: A Survey of Native North
America since 1492," in Since
Predator Came, 31.

Ibid., 37 n. 29.

ibid., 37 n. 32 (citing George M,
Frederickson, White Supremacy:

A Comparative Study in American and
South African History [New York:
Oxford University Press, 1981]).

In a careful, detailed explanation
of his book's methodology,
Frederickson stresses the impor-
tance of "the comparative his-
torian's concern for detail and
specificity” as well as the counter-
vailing need for the historian to
move beyond "parochial vision”
to achieve a “genuinely compara-
tive insight” when examining so-
cieties whose sociological and po-
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litical histories are both similar
and different (Frederickson, White

“ Supremacy, Xiv-xv). Frederickson

explains further: “To achieve a co-
herent organization and analysis
of a vast body of subject matter,
| have broken down the history of
white supremacy in the United
States and South Africa into paral-
lel phases or aspects, associated
more or less with specific periods
and sometimes with individual
sections or provinces. . . . [Flruitful
is a juxtaposition of the roughly
analogous political conflicts and
assertions of national identity
among whites in the period from
1776 to 1910 in terms of their
effect on the status and expecta-
tions of nonwhites. .. . [TThis
comparison reveals the crucial
relevance of white political activity
to the fate of nonwhites in a set-
tler state” (xix).

In the long chapter cover-
ing the period 1776-1910,
Frederickson does not discuss
federal Indian policy at all—let
alone nineteenth-century Indian
allotment policy in particular—
focusing instead on important
and illuminating comparisons be-
tween South Africa’s treatment
of indigenous South Africans
and the United States’ treatment
of African Americans during that
historical period. See “Liberty,
Union, and White Supremacy,
1776—1910," in ibid., 136-98.

Ward Churchill, “Like Sand in the
Wind: The Making of an American
Indian Diaspora in the United
States,” in Since Predator Came, 177.

Janet A. McDonnell, The Disposses-
sion of the American Indian, 1887—1934
{Bloomington and Indianapolis:
Indiana University Press, 1991).

See Churchill, “Like Sand in the
Wind," 195 n. 74.

As discussed earlier, McDonnell
provides an illuminating discus-
sion of the federal government's
dubious and illegal experiment

77

during the years 191720 in using
blood quantum to force “fee
patents” on unconsenting Indian
allottees under the pretense of
"competency” determinations. See
generally McDonnell, The Dispos-
session of the American Indian, 10312,
But of course Churchill does not
purport to be discussing the
1917-20 “competency” policy of
the Woodrow Wilson administra-
tion when he falsely asserts that
“under provision of the [General
Allotment Act of 1887]," Indians
who were of less than half Indian
blood “were summarily excluded
from receiving allotments.”

Early in her book, McDonnell
provides a concise, two-paragraph
summary of the contents of the
General Allotment Act, which is
worth excerpting at length:

“The Dawes Act authorized
the president o allot reservation
land to individual Indians and
specified the amounts of land to
be allotted: 160 acres to family
heads; 80 acres to each single per-
son over eighteen and each or-
phan under eighteen; and 40 acres
to single persons under eighteen
then living or born before the
president ordered allotment. After
the reservation had been opened,
the government could purchase
the surplus land and make it avail-
able to homesteaders.

“Under the act, the govern-
ment would hold the title to the
allotment in trust for twenty-five
years to protect the allottee while
he learned to use the land and
support himself. The law embod-
ied the concept of a trust relation-
ship between the federal govern-
ment and the Indians that had
been evolving since the first days
of this nation. Treaties signed in
the eighteenth and nineteenth
centuries had specified that the
federal government would protect
Indians in the use and occupancy
of the lands they had reserved
for themselves. The Dawes Act
provided that after an individual
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79

80

81
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selected a piece of tribal land, the
government would issue a trust
patent which restricted the Indian
in the sale and use of that land. At
the end of the trust period, when
the Indian presumably could sup-
port himself and manage his own
affairs, the government would
replace the trust patent with a fee
patent—a deed of unrestricted
ownership—and relieve itself of

“its trust responsibility.” (The Dispos-

session of the American Indian, 2)
McDonnell makes no mention
here or elsewhere in her book of
any "blood quantum” requirement
for acquiring an allotment under
the General Allotment Act—
certainly an important facet to in-
clude in a summary of the legisla-
tion, if such requirement existed.

" But, for the simple reason, again,

that the General Allotment Act in
fact entailed no such eligibility re-
quirement, McDaonnell does not
mention it.

The essays in Churchill’s From a
Native Sen are not identical, of
course, to the “versions” of those
essays as they appear in Churchill's
previously published books, for
Churchill makes numerous silent
alterations from one “version” to
the next. For an example of one
such “silent” alteration occurring
across "versions” of Churchill's
essays, see note 68 above; for an-
other example, see nate 92,

Churchill-, A Little Matter of Genocide.

For an excellent and engrossing
study of the history of genocide as
perpetrated against Indian tribes,
see David E. Stannard, American
Holocaust: Columbus and the Conduest
of the New World (New York: Oxford
University Press, 1992).

Churchill, “Nits Make Lice': The
Extermination of North American
Indians, 1607-1996," in A Little
Matter of Genocide, 245-46.

In his endnote, Churchill states
the following: “According to the

Act (ch. }}9, 24 Stat. 363 385
now codified at 18 Us.c 331 '
seq.), to be considered “
thus eligible to receiv
reservation land., ON€ Was requireq
to document being of at leaq on
half ‘blood’ of a specific ang fed-e-
erally recognized 'triba} group.’
One could not be, say, one-quarte,
by descent of four different jp,.
digenous peoples through inger.
marriage, and still be legaliy iden.
tified as native. Nor could one e
adopted or naturalized as a citize,,
member of an indigenous Hation.
Needless to say, such criteriz not
only negated one of the most ip,.
portant sovereign prerogatives
of native peoples—definition of
their own polities—it left far fewe,
eligible Indians than available
plots of reserved land. Hence, the
massive 'surplus’ of indigenous
property” ("'Nits Make Lice " 285
n. 5386).

At the end of the paragraph
containing the sentence to
which this endnote is appended,
Churchill also provides another
reference note citing two books—
in their entirety—on the federa]
government's Indian allotment
policy: Kirke Kickingbird
(Churchill misspells the name as
“Kirk Kicking Bird") and Karen
Ducheneaux, One Hundred Million
Acres (New York: Macmillan
Publishing Co., 1973); and
McDonnell, The Dispossession of the
American Indign. See”'Nits Make
Lice,” 285 n. 587. But as | have
discussed earlier, nowhere in
McDonnell's book is any mention
made of Churchiil's “blood quan-
tum” eligibility “standard.” The
same is true of Kickingbird and
Ducheneaux's important study
of the nature and historical devel-
opment of Indian land ownership
in the United States. Despite
Churchill's purported reliance on
the Kickingbird and Ducheneaux
volume, nowhere between the
covers of that book is there any
mention of a "blood quantum” eli-
gibility requiremnent that Congress

‘lndian'r and
€ @ parce} of
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instituted, supposedly, when Con-
gress passed the General Allotment
Act in 1887. Like McDonnell in
The Dispossession of the American
Indian, authors Kickingbird and
Ducheneaux provide a short, use-
ful summary of the contents of
the General Allotment Act: “The
main provisions of the General
Allotment Act were as follows:

(1) a grant of 160 acres to each
family head and of 80 acres to each
other single person under eigh-
teen; (2) a patent in fee (simple)
to be issued to every allottee but
to be held in trust by the govern-
ment for twenty-five years, during
which time the land could not be
alienated or encumbered; (3) a
period of four years to be allowed
the Indians in which they should
make their selections after allot-
ment should be applied to any
tribe (failure of the Indians to do
so would result in selections for
them at the order of the secretary
of the interior); and (4) citizen-
ship to be conferred upon allot-
tees and upon any other Indians
who had abandoned their tribes
and adopted the habits of civilized
life. These provisions were ap-
plied to each reservation of major
size in the West as the occasion
arose” (Ome Hundred Million Acres,
20). That a “blood quantum” eligi-
bility requirement is not set out

in Kickingbird and Ducheneaux’s
summary of the General Allotment
Act’s contents is to be expected,
of course, since the General Allot-
ment Act in fact never included
any such requirement.

Churchill, “'Nits Make Lice,”" in A
Little Matter of Genocide, 285 n. 586.

Ward Churchill, "Cold War
Impacts on Native North America:
The Political Economy of Radio-
active Colonization,” in A Little
Matter of Genocide, 291-92.

Throughout A Little Matter of Geno-
cide, Churchill employs a peculiar
system of annotation entailing
numbered endnotes as well as

86

footnotes marked by a repeating
cycle of symbols ("*" " £ "
etc.). These endnotes and foot-
notes contain basic citations, both
authentic and counterfeit, as well
as often laborious substantive dis-
cussions, both accurate and mis-
leading. Moreover, the confusion
created by this cumbersome sys-
tem of reference notes is exacer-
bated by the fact that Churchill
often repeats the same endnote cita-
tions and substantive discussions
in footnote citations and substantive
discussions, thus increasing his
book’s averall “bulk.” In the book's
introduction, Churchill attempts
to excuse his admitted redundancy
by opining that “since much of
what follows has been said so little,
it is worth saying some of it more
than once” (11).

Churchill, “Cold War Impacts

in Native North America,” 292 n.
In purporting to invoke support-
jve scholarship for his discussion
of the General Allotment Act

in this passage, Churchill cites
Kickingbird and Ducheneaux
(Churchill again misspells Kirke
Kickingbird's name as "Kirk
Kicking Bird"), One Hundred Million
Acres, and Janet A. McDonnell
{Churchill misspells McDonnell's
last name as “McDowell"}, The Dis-
possession of the American Indian. See
ibid. But as discussed earlier, nei-
ther Kickingbird and Ducheneaux’s
book nor McDonnell’s in reality
provides any support at all for
Churchill's false assertions about
the General Allotment Act's
“blood guantum’ formula.”

In addition to continually mis-
spelling authors' names in cita-
tions, citing entire books without
specifying page numbers for spe-
cific information allegedly con-
tained in those books, and provid-
ing citations to nonexistent or
irrelevant statutes, Churchill also
scrambles information from dif-
ferent sources, so as to render his
citations useless in aiding readers
who would like to investigate the
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veracity of his assertions. Thus,
for example, in making dubious
claims concerning the Santee
Sioux (Dakota) “Uprising” of
1862~—a tragic event in the his-
tory of America's betrayal of
Indian tribes, and one in which I,
as a member of the Santee Tribe,
have a keen interest—Churchill
purports to rely on a source, inter
alia, that he cites in a footnote and
in his bibliography as "William W.
Folwell, History of the Santee Sioux
(Lincoln: University of Nebraska
Press, 1967)" (see Churchill, “'Nits
Make Lice," in A Little Matter of
Genocide, 22526 n; and Churchil],
bibliography in A Little Matter of
Genocide, 460). But no such source as
this actually exists. Rather, this con-
cocted “citation” of Churchill’s ap-
pears to combine information from
two different scholarly sources:
William W. Folwell, A History of
Mintesota, 4 vols. (St. Paul: Minne-
sota Historical Society, 1921-61
[original and reprinted editions]);
and Roy W. Meyer, History of the
Santee Sioux: United States Indian Policy
on Trial (Lincoln: University of
Nebraska Press, 1967). Deepen-
ing the confusion is the fact that
among his two thousand or more
bibliography entries in A Little
Matter of Genocide (see 445-506),
Churchill does not include any
listing for Meyer at all, as author
of the seminal History of the Santee
Sioux or otherwise, but he does
include two consecutive entries
for Folwell—A History of Minnesota
(which Folwell did author), and
History of the Santee Sioux (which
Folwell did not author) (see 460).

In both the “"Nits Make Lice'” end-
note and the "Cold War Impacts”
footnote, Churchill posits a refer-
ence to the General Allotment
Actas “ch. 119, 24 Stat. 362, 385,
now codified at 18 UL.S.C. 331 ¢t
seq.” But this reference is doubly
erroneous, both in the citation it
gives to United States Statutes at
Large, and in the reference it gives
to United States Code. As indicated

88

89

90

91

earlier, the correct Statutes 4 Lar
citation for the General Allotme
Actisch. 119, 24 Stat, 388, andnt
the correct LLS. Code citatiop for
the General Allotment Act, 4
amended, is 25 U.S. Code secs.
331-334, 339, 341,342, 348, 349
354, 381. '

See ch. 26, 24 Stat. 361, 362
{1887).

See ch. 104, 24 Stat. 379, 385
(1887).

See 18 LLS. Code sec. 331.

Actually, the number of times
that Churchill’s false assertions of
fact have been republished is far
greater, since Churchill tends to
recycle numerous "versions” of his
books' essays in a variety of peri-
odicals. See “Works by Author,
1980—1996," in From a Native Son,
547-58. Thus, the damage that
Churchill’s propaganda has done
to public perceptions of the legal
and political concerns of Indian
tribes extends far beyond the
readership of his books alone,

It is interesting to note, too, that
in the elaboration of this propa-
ganda, Churchill over time has
gradually phased out his reliance
on Jaimes-Guerrero's "Federal
Indian ldentification Policy” as
the origination point for this false
General Allotment Act eligibility
scheme. Thus, in reprinting
“Nobody's Pet Poodle” for inclu-
sion in his anthology From a Native
Son, Churchill sitently omits from
the body of the essay reference

to “the Juanefio/Yaqui scholar

M. Annette Jaimes'—an attribu-
tion that had been present in the
body of the Indians Are Us? "version”
of “Nobody’s Pet Poodle,” and in
the body of the essay “Perversions
of Justice” in Struggle for the Land—
as the person who coined the
phrase "a sort of statistical exter-
mination” for describing the
General Allotment Act “eligibility”
scheme as laid out in “Federal
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Indian Identification Policy”; in-
stead, in his From a Native Son “ver-
sion” of “Nobody's Pet Poodle,”
Churchill relegates such "credit”
exclusively to the essay’s end-
notes. See Churchill, "Nobody's
Pet Poodle,” in From a Native Son,
485, 496 n. 2.

Likewise, in the detailed,
twelve-pages-long listing of
"Works by Author” at the end of
From a Native Son, Churchill men-
tions neither The State of Native
America (which in fact contains
four essays authored or coau-
thored by Churchill) nor Jaimes
Guerrero—not even as editor
of Churchill's own Fantasies of the
Master Race (see From a Native Son,
549). And in the recently pub-
lished A Little Matter of Genocide,
Churchill gives no “credit” to
Jaimes-Guerrero at all—not as a
source of the General Allotment
Act “eligibility” scheme, nor as
editor of Fantasies of the Master Race,
nor indeed as author or editor of
any of the two thousand or more
books and articles included in
A Little Matter of Genocide's sixty-two
pages of bibliography listings.

Clearly, whatever role Jaimes-
Guerrero originally played in
fabricating the tribal sovereignty-
bashing General Allotment Act
“eligibility" scheme, Churchill
today is taking sole “credit” for the
deployment of this hoax.

Indian Arts and Crafts Act of
1990, Pub. L. No. 101-644, 104
Stat. 4662 (codified at 25 US.C A
secs. 305d, 305e [West Supp.,
1998]; as amendments to 25
[1.S.C.A. sec. 305a [West Supp.,
19987 and 18 U.5.C.A secs. 1158,
1159 [West Supp., 1998]; and as
provisions set out as notes at 25
U.5.C.A. secs. 305, 305e {West
Supp., 1998]).

House Report No. 101-400(1), at
3 (1990}, reprinted in 1990 LLS.
Code Cong. and Adm. News 6382,
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98
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Churchill, "Nobody's Pet Pocdle,”
in Indians Are Us? 92.

Ibid.

Indian Arts and Crafts Act of
1990, Pub. L. No. 101-644, secs.
104(a), 105, 104 Stat. 4662, 4663,
4664 {codified at 18 U.S.C A. sec.
1159(a) [West Supp., 1998], 25
UI5.CA sec. 305e{a) [West Supp.,
19981).

Ibid. (codified at 18 U.5.C.A. sec.
1159{c)(1) [West Supp., 1998],

25 U.S.CA. sec. 305e(d)}(1) [West

Supp., 1998]).

House Report No. 101-400(]), at
6 (1990), reprinted in 1990 ULS.
Code Cong. and Adm. News 6385
{stating that “[t]he new definition
defines 'Indian’ as any individual
who is a member of an Indian tribe
or any individual who, although
not a member of an Indian tribe, is
certified by that tribe to be of the
tribe’s lineage").

Protection of Indian Arts and
Crafts Products, 25 CER. sec. 309
(1998).

Under a section titled "How can
an individual be certified as an
Indian artisan?” the regulations
provide the following:

(a) In order for an individual to
be certified by an Indian tribe as

a non-member Indian artisan for
purposes of this part—

{1) The individual must be of
Indian lineage of one or more
members of such Indian tribe; and
(2) The certification rmust be docu-
mented in writing by the govern-
ing body of an Indian tribe or by
a certifying body delegated this
function by the governing body
of the Indian tribe (25 C.ER. sec.
309.2 [1998]).

House Report No. 101-400(1), at
10 (1990), reprinted in 1990 U.S.
Code Cong. and Adm. News 6389
(letter from Carol T. Crawford,
Assistant Attorney General, U.S.
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104

105
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Department of Justice, Office of
Legislative Aftairs, to Morris K.
Lidall, Chairman, Committee
on Interior and Insular Affairs,
LS. House of Representatives,
August 15, 1989).

Jaimes, "Federal Indian Identifica-
tion Policy,” 131.

Jaimes-Guerrero's reference to of-
fensive denunciations by “oppo-
nents”’ would appear to be an allu-
ston to Churchill's efforts to vilify
the Indian Arts and Crafts Act and
citizens of Indian nations pro-
tected by the Act. Cf. Churchill,
“Nobody’s Pet Poodle,” in Indians
Are Us» 90 {denouncing the act
and likening members of Indian
tribes to “stuffed poodles” and
“Afghan hounds" that "also sport
their pedigree papers” [emphasis in
original]).

Jaimes, "Federal Indian ldentifica-
tion Policy,” 131.

See Indian Arts and Crafts Act of
1990, Pub. L. No. 101-644, 104
Stat. 4662 (codified at 25 [LS.C A
secs. 305d, 305e [West Supp.,
1998]; as amendments to 25
UL.S.CA sec. 305a [ West Supp.,
1998] and 18 U1.5.C.A secs. 1158,
1159 [West Supp., 1998]; and

as provisions set out as notes at

25 U.S.CA. secs. 305, 305e [West
Supp., 1998]); House Report Nao.
101-400(1) and No. 101-400{ID)
(1990), reprinted in 1990 ULS. Code
Cong. and Adm. News 6382—6397,
Protection of Indian Arts and
Crafts Products, 25 CER. sec. 309
(1998).

A similarly misleading and error-
laden discussion of the Indian
Arts and Crafts Act appears in

a recent book, Scott B. Vickers,
Native American Identities. From
Stereotype to Archetype in Art and
Literature (Albuquerque: University
of New Mexico Press, 1998}
Without supplying citations to
any supporting authority (except
for citing 1o Patricia Nelson

Li.meric,k's The Legacy of Conguest fo,
VleeI:SS out-of-context Misrepre.
sentation of Limnerick's views)

but with manifest admiratigp ,for
Churchill for having "COI'ISiSten(]y
opposed the racial bloodline Cri.
teria of the [Indian Arts and Craftg
Act]" (164), Vickers discusses the
Indian Arts and Crafts Act in the
following terms:

“The law requires . . . that
Indian artists prove their affili,.
tion with an Indian tribe, ejther
by documenting their blood
quantum (Indian’ artists must be
‘one quarter or more Indian blood
by birth') or by being registered
as tribal members in the nationa]
registry of sanctioned tribes,
begun in the 1880s. The problems
with this law are threefold.

“First, since the inception of
the national Indian tribal registry,
many Indians have refused or
otherwise been denied inclusion
on the official list, because their
tribes were not recognized as such
by government criteria. The
progeny of these Indians today,
whether or not they are full-
blooded or even quarter-blooded
Indians, have no way of officially
proving their heritage, since their
maternal or paternal lineages are
not recorded. Second, as Patricia
Neison Limerick and others
point out, the likelihood of any
full-blooded Indians existing at
all after circa the year 2080 is ex-
tremely unlikely . ..

“Third, and most disturbing,
is the fact that the law came into
being because of jealousy among
Indian artists themselves. . . .
Certainly, such divisiveness
within the community of Indian
artists itself speaks volumes about
the extent to which racial criteria
have had and continue to have
a destabilizing and deracinating
effect on Indian identities, con-
founding any meaningful discus-
sion of Indianness, a.concept that
grows fess and less definite, as
perhaps it must, as time and this
discussion go on. As historian
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Limerick has explained, 'Set the
blood quantum at one-quarter,
hold to it as a rigid definition of
Indians ["Indianness” in Limerick’s
original], let intermarriage pro-
ceed as it has ["had” in Limerick's
original] for centuries, and even-
tually Indians will be defined out
of existence.’ Surely, given such
a possibility, the criterion of
blood quantum must be reconsid-
ered and eventually disavowed
as a meaningful marker of Indian
identity . . ." (163—64, quoting
Limerick, Legacy of Conquest, 338)
To borrow Vickers's phrase,
the problems with Vickers's dis-
cussion of the Indian Ares and
Crafts Act are manifold. First, the
Indian Arts and Crafts Act does not
provide that "'Indian’ artists must
be ‘one quarter or more Indian
blood by birth,’” as Vickers erro-
neously claims. Second, whatever
Vickers may mean by “the na-
tional Indian tribal registry,” the
Indian Arts and Crafts Act pro-
vides for complete deference to
tribes themselves in determining
who is "Indian” by virtue of being
either a tribal member oran
“Indian artisan” with tribal lineage;
thus it is to the sovereign tribes
themselves, not the federal gov-
ernment, that the “progeny” of
those who "refused” to be on "the
national tribal registry”"—or any-
one else, for that matter—must
turn for sanction as tribal mem-
bers or as persons of tribal lineage
if they want to continue repre-
senting their commercial art prod-
ucts to the art-buying public as
Indian-produced. Indeed, it is
this strong deference to tribal
self-determination that gives the
Indian Arts and Crafts Act its
commendable, tribal sovereignty-
strengthening effect. Third,
Vickers, like Churchill and
faimes-Guerrero before him, thor-
oughly misrepresents the views
of Limerick in attempting to lend
credibility to his opinions in op-
position to the Indian Arts and
Crafts Act. Indeed, one wonders
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whether Vickers actually has con-
sulted Limerick’s book (which
Vickers cites) at all, since the er-
rors Vickers makes in “quoting”
Limerick are identical to the er-
rors that appear in the misrepre-
sentations of Limerick in Jaimes-
Guerrero’s and Churchill's writings
{which Vickers does not cite].
Moreover, Vickers appears to do
Churchill's and Jaimes-Guerrero's
misrepresentations of Limerick
one better by silently combining
those misrepresentations with
Churchill’s additional misrepre-
sentation of the views of Russell
Thornton. Thus, Vickers asserts,
without any supporting citation,
that “Limerick and others point
out” that “the likelihood of any
full-blooded Indians existing at all
after circa the year 2080 is ex-
tremely unlikely. . . " Inreality, of
course, Limerick does not "point
out” any such thing. Fourth,
Vickers's depiction of the Indian
Arts and Crafts Act as having
"[come] into being because of
jealousy among Indian artists
themselves” and as causing "divi-
siveness within the community of
Indian artists” merely obscures the
true purpose and import of the act
as an anti-fraud and consumer
protection device that is detested,
predictably, by certain individuals
who emphatically are outside "the
community of Indian artists"—
i.e., by those non-Indians who
would continue to perpetrate the
same kind of lucrative fraud that
Indian tribes had prevailed on
Congress to curb by means of this
legisiation. The fact that Vickers's
distortions of the Indian Arts and
Crafts Act blend so seamlessly
with Churchill’s and Jaimes-
Guerrero's similar efforts to con-
fuse the public about this act
“speaks volumes” not about any
flaw in the act's crucial deference
to Indian tribes but about the sin-
gle-mindedness of those intent on
undermining this powerful, pro-
Indian legislation through propa-
ganda and deception. The clear
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unity-of-purpose in these assorted book of Federal Indiar Law, 1942 ed .,
writings also “speaks volumes” XXX

about the alarming ease with

which patently false propaganda in 110 Churchill, introduction to A Little
derogation of Indian tribes finds Matter of Genocide, 10 (citing Noam
‘Chomsky, Class Warfare: Interviews
with David Barsamian [Monroe,
Maine: Common Courage Press,
1996]).

its way into print during these
final years of twentieth-century
America.

108 See LaVelle, “Review Essay,”
117-18. 111 Churchill, introduction to Struggle

for the Land, 10.
109 Felix Cohen, “Author's Acknow!-
edgments,” in Felix S. Coben’s Hand-
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