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UNEMPLOYMENT COMPENSATION
IN NEW MEXICO
JAMES M. KLEIN* and TRACY SPROULS**

INTRODUCTION

The purpose of this article is to provide an insight into New Mexico's unemployment compensation law, its operation, and its ramifications. The federal enabling legislation and its relation to the New
Mexico Unemployment Compensation Act' are discussed first. This
part includes an overview of the New Mexico statutes and regulations, as well as a discussion of the federal programs that supplement
the state program. Second, there will be an examination of the procedural aspects of the unemployment compensation system, that is,
the steps that a claimant must follow from the initial claim for benefits, through administrative appeals, to judicial review. Finally, several
substantive and procedural issues that regularly arise in an unemployment compensation appeal are examined with an accompanying review of New Mexico case law.
I. THE NEW MEXICO UNEMPLOYMENT COMPENSATION SYSTEM

A. FederalSystem of Unemployment Compensation.
Congress created the federal unemployment insurance program as
part of the Social Security Act of 1935.2 The program was intended
to enable unemployed workers "to tide themselves over, until they
get back to their old work or find other employment without having
to resort to relief." 3 The system was not intended to be based upon
was to be "contractual" and not depenneed; instead, entitlement
4
dent on any means test.
The unemployment compensation provisions of the Social Security Act established federal standards to which participating states
were required to adhere upon adopting individual state plans. Because of the economic incentives built into the Act, all of the states
*Professor of Law, University of Toledo College of Law.
**Member, Class of 1981, University of New Mexico School of Law.
1. N.M. Stat. Ann. § § 51-1-1 to -54 (Repl. 1979 & Supp. 1980).
2. Act of August 14, 1935, ch. 531, tit. III, 49 Stat. 620 (codified at 42 U.S.C. § § 501504 (1976)).
3. H.R. Rep. No. 615, 74th Cong., 1st Sess. 7 (1935).
4. Report of the Committee on Economic Security, Hearings on S. 1130 before the Senate Committee on Finance, 74th Cong., 1st Sess. 1319, 1321 (1935).
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established unemployment compensation programs within two years
of its adoption.'
The federal legislation governing the regular state 6 unemployment
compensation programs provides for substantial federal financial support to the states in the form of tax and fiscal benefits.7 Covered employers also receive significant tax benefits. The Federal Unemployment Tax Act (FUTA)8 requires all covered employers to pay into
the Treasury an excise tax on the first $4,200 of each employee's annual wages.9 The benefit to the employers is realized in the form of a
tax credit against their obligation to pay the federal excise tax.' 0
FUTA allows employers a credit (not to exceed 90% of the federal
tax) to the extent that they pay such amounts to a state unemployment compensation program that satisfies the FUTA requirement.' 1
No monies may be granted to a state unless the Secretary of Labor
certifies the amount paid,' 2 and certification is conditional upon his
determination that the state's program complies with federal requirements. ' 3
5. Detailed discussions of the legislative history of the federal unemployment compensation program are in California Department of Human Resources Development v. Java, 402
U.S. 121, 130-34 (1971), and Steward Machine Co. v. Davis, 301 U.S. 548, 587-89 (1937).
6. In addition to the basic unemployment compensation program, a number of special
federal unemployment compensation programs have been enacted. These programs are described in National Employment Law Project, Inc., Legal Guide to Federal Unemployment
Compensation Law and Issues (1977) [hereinafter cited as NELP Guide]. See also Klein,
Unemployment Insurance in Ohio, 11 U. Tol. L. Rev. 27, 41-46 (1979).
These programs are: The Extended Unemployment Compensation program (See notes
55-65 infra and accompanying text and NELP Guide at § § II(B)(l)(2)(a) to II(B)(2)(a));
Unemployment Compensation for Federal Employees, (5 U.S.C. § § 8501-8508, 8521-8525
(1976); NELP Guide at § II(B)(2)(a)); Disaster Unemployment Assistance (42 U.S.C.
§ 5177 (1976) and NELP Guide at § II(B)(2)(c)); Trade Readjustment Allowances (19
U.S.C. § 2271-2321 (1976); See also [1977] 1A Unempl. Ins. Rep. (CCH)
20,979).
7. 42 U.S.C. § § 501-503, 1101-1105 (1976). See also I.R.C. § § 3301-3309.
8. I.R.C. § § 3301-3309. The coverage of FUTA is largely determined by reference to
the statutory definitions of "employer," "wages," and "employment." See I.R.C. § 3306
(a)-(c). See also NELP Guide, supra note 5, at 8-10.
9. The taxes that are collected are later transferred from the Treasury to the Federal Unemployment Trust Fund. 42 U.S.C. § 1104 (1976). The Fund, controlled by the Secretary
of Treasury, is comprised of four separate accounts out of which monies are disbursed (1) to
allow the states to meet the costs of administering their programs and (2) to meet the costs
of benefits payments to eligible claimants. Id. § § 1101-1105.
10. For a more detailed description of this tax and credit system, see [1977] 1A
Unempl. Ins. Rep. (CCH)
20,003-60; NELP Guide, supra note 5, at § I(B)-(C).
11. I.R.C. § 3302-3303; NELP Guide, supra note 5, at § § 1(B)(1)-(2). The states are
required to deposit employer contributions into the Federal Unemployment Trust Fund
where the monies are kept in separate accounts and disbursed back to the state programs as
needed for the payment of benefits. See NELP Guide, supra note 5, at § l(B)(3).
12. 42 U.S.C. § 502(a) (1976).
13. Id. § 503; I.R.C. § 3304(c); 20 C.F.R. § 601.1-.5 (1980).
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B. History of the New Mexico Unemployment Compensation
Law. "
New Mexico's first unemployment compensation statutes were enacted in 1936 by the twelfth state legislature.' s The Act established
a three-tier system for the determination and administrative review
of unemployment compensation claims: the claims were examined
first by a deputy;' 6 a party dissatisfied with the decision of the deputy could then appeal to the appeal tribunal;' ' finally this decision
could be appealed to the commission.'"
The three-tier system remains today, although the names of some
of the offices have been changed. Overall administration of the program is the responsibility of the Secretary of the Employment Security Department.' 9 The validity of a claim for benefits is initially
determined by a deputy, a representative designated by the Secretary
of the Department. 2 0 The second tier of administrative review (formerly the appeal tribunal) is the hearing officer. 2' The third and
final level of review (formerly the commission) is the board of review. 2 2 These levels of administration will be discussed in further detail in Part III of this article.
C Coverage.
1. In General.
As a general rule, the amount of unemployment compensation
benefits to which a claimant is entitled is based on the amount of
wages and other remuneration earned in covered employment from
an employing unit. An "employing unit" is defined by the New Mexico Unemployment Compensation Act as any individual or organization2 3 that either (a) paid for service in covered employment wages
of $450 or more in any calendar quarter 2" in either the current or
preceding calendar year or (b) employed at least one individual (not
necessarily the same individual) in covered employment for some
14. N.M. Stat. Ann. § § 51-1-1 to -54 (Repl. 1979) [hereinafter referred to as the Act].
15. Unemployment Compensation Law, 1936 N.M. Laws, ch. 1.
16. Id. ch. 1, § 6(b).
17. Id. ch. 1, § 6(c)-(d).
18. Id. ch. 1, § 6(e).
19. N.M. Stat. Ann. § 51-1-2 (Repl. 1979).
20. Id. § 51-1-8(B).
21. Id. § 51-1-8(C).
22. Id. § 51-1-8(E).
23. Id. § 51-1-42(D) (Supp. 1980).
24. A calendar quarter is defined by the Act as "the period of three consecutive calendar
months ending on March 31, June 30, September 30, or December 31."Id. § 51-142(N).
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portion of a day in each of twenty different calendar weeks during
either the current or preceding year.2 1 Covered employment is defined generally as "any service, including service in interstate commerce, performed for wages or under any contract of hire, written
or oral, express or implied," unless specifically excluded by the Act.2 6
25. Id. § 51-1-42(E).
26. Id. § 51-1-42(F)(1).
The Act specifically excludes from the definition of employment some twenty different
types of services. These are:
(i) services by an independent contractor, id. § 51-1-42(F) (5);
(ii) services performed for a church or for a religious organization operated
by a church or group of churches, id. § 51-1-42(F)(l1)(a);
(iii) services performed by a minister in the exercise of the ministry, id.
§ 51-1-42(F)(11)(b);
(iv) services performed for a spouse or child, id. § 51-1-42(F)(11)(c);
(v) services performed for an individual's parents, if the individual is
younger than 18, id. § 51-1-42(F)(11)(c);
(vi) services performed by rehabilitants for a rehabilitation program, id.
§ 51-1-42(F)(11)(e);
(vii) services covered by a federal unemployment compensation system, id.
§ 51-1-42(F)(11)(f);
(ix) services as an insurance agent, where remuneration is solely by commission, id. § 51-1-42(F)(11)(h);
(x) services of delivering newspapers, where the individual is under age 18
and is not in the middle of the chain of distribution, id § 51-1-42(F)
(11)(i);
(xi) services performed by an individual as part of a multi-state operation
where an election has been made under section 51-1-50 to have all of
the services considered as performed within another state, id. § 51-1-42
(F)(1 l)(j);
(xii) services performed for a work relief or work training program funded
by the federal, state, or local government, id. § 51-1-42(F)(11)(k);
(xiii) services by a real estate salesman where remuneration is solely by commission, id. § 51-1-42(F)(11)(n);
(xiv) services performed by an elected official, state or local, in the exercise
of his duty, id. § 51-1-44(A)(1);
(xv) services performed by a legislator or judge of the state or local government in the exercise of his duty, id. § 51-1-44(A)(2);
(xvi) services performed by a member of the national guard or the air national guard in the exercise of his duty, id. § 51-1-44(A) (3);
(xvii) services performed by a temporary employee of the state or local government because of fire, snow, earthquake, flood, or similar emergency,
id. § 51-1-44(A)(4);
(xviii) services performed by a major, untenured policy-maker or advisor; services performed by a policy-maker/adviser whose job ordinarily requires
less than 8 hours per week, id. § 51-1-44(A) (5);
(xix) services performed for a federal instrumentality immune under the Constitution from state taxation, where Congress has not allowed the states
to subject the instrumentality to taxation, id. § 51-1-42(F)(11)(d);
(xx) services performed for a school, college, or university by a student enrolled and regularly attending classes at the institution, id. § 51-1-42(F)
(11 )(o).
If one-half or more of the services performed by an individual for the same employer constitute covered employment, all of the services performed will be considered covered employment; if less than one-half of the services constitute covered employment, none of the services will be considered covered employment. Id. § 51-1-42(F) (12).
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2. Special Provisions.
a. Out-of-state services.
The New Mexico Unemployment Compensation Act provides that
services which are performed outside of the state of New Mexico will
be considered covered employment if the individual's services are primarily localized in this state, and the out-of-state services are only
incidental to the in-state services. 7 The Act also provides that out-ofstate services will be considered covered employment if the employee's
services are not localized in any state but some of the services are
performed in this state, if (a) the employer's base of operations (if
any) or the place from which the service is directed or controlled is
located in this state or (b) the base of operations (if any) or the place
from which such service is directed or controlled is not located in
any state in which some part of the service is performed, but the employee is a resident of New Mexico. 2 8 Services performed outside of
the state will be considered to be covered employment under the Act
if the services ordinarily are performed in more than one state, and
an election is made to have all of the services considered as performed
within this state.2 9
b. Non-profit organizations.
Services performed for non-profit organizations are considered
covered employment only if (1) the services are excluded from the
definition of employment solely by reason of section 3306(c)(8) of
the Federal Unemployment Tax Act (FUTA) 3 I and (2) if the organization meets the general requirements of an employer as discussed
above. ' The definition of an organization as "non-profit" has been
an issue in two New Mexico Supreme Court decisions. In Santa Fe
Lodge No. 460 v. Employment Security Commission,3 2 the court
stated that whether an organization is "non-profit" depends, not on
the declared objects and purposes of the organization, but on the
actual use of the organization's property. An organization is nonprofit if none of the income goes to the benefit of any individual,
even though income is spent for the social benefit of the members of
the organization as a whole. 3 In Benevolent and Protective Order of
27. Id. § 51-1-42(F)(2)(a).
28. Id. § 51-1-42(F)(2)(b).
29. Id. § 51-1-42(F)(4); id.§ 51-1-50(Repl. 1979).
30. I.R.C. § 3306(c)(8) defines this service as: "service performed in the employ of a
religious, charitable, educational, or other organization described in section 501(c)(3) which
is exempt from income tax under section 501(a)."
31. See text accompanying notes 21-23 supra.
32. 49 N.M. 149, 159 P.2d 312 (1945).
33. Id.
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Elks Lodge No. 461 v. New Mexico PropertyAppraisalDepartment,3 4
the court held that, for purposes of the property tax, an organization
was not non-profit where less than 5% of its total income was spent
for charitable purposes.
c. Agriculturallabor.
Services performed in agricultural labor 3 s are considered covered
employment if the services are performed for an employer who
either (a) paid wages of $20,000 or more for agricultural labor during any calendar quarter in either the current or the preceding calendar year or (b) employed in agricultural labor at least ten persons for
some portion of a day in each of twenty different weeks in either the
current or the preceding calendar year.3 6 The weeks need not be consecutive, nor must the individuals be employed at the same time.3
If the agricultural laborers are working on a work crew, the crew
leader, and not the farm operator who ultimately benefits from the
services, may be considered the employer of the laborers. The crew
leader is considered the employer under two sets of circumstances:
(a) the leader holds a valid certificate of registration as a crew leader
or farm labor contractor under the Farm Labor Contractor Registration Act of 1963; the leader furnishes individuals to perform services
in agricultural labor for any other person; the leader pays the individuals whom he has furnished (either on his own behalf or for some
other person) for service in agricultural labor; and the leader has not
entered into a written agreement with the person for whom he furnishes the workers that such workers will be the other person's employees; 3 1 or (b) substantially all the members of such crew operate
or maintain mechanized agricultural equipment which is provided by
the crew leader. 3 9 The crew leader and the person for whom he supplies the laborers may, however, enter into a written agreement that
the laborers are the employees of that person.4" If the laborers are
in fact the employees of someone other than the crew leader the
above considerations will not apply. 4 The Act further provides that
agricultural labor performed before January 1, 1980 by an alien admitted to the United States to perform agricultural labor pursuant to
34.
(1972).
35.
36.
37.
38.
39.
40.
41.

83 N.M. 505, 494 P.2d 167 (Ct. App. 1971), aff'd, 83 N.M. 447, 493 P.2d 411
"Agricultural labor" is defined in N.M. Stat. Ann. § 5 1-1-42(Q) (Supp. 1980).
Id. § 51-1-42(F)(6).
Id.
Id. § 51-1-42(F)(6)(c); id. § 51-1-42(L) ("crew leader" defined).
Id. § 51-1-42(F)(6)(c).
Id.
Id.
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sections 214(c) and 101(15)(H) of the Immigration and Nationality
4
Act 4 2 is not considered covered employment. "
d. Sports and athletes.
No benefits are paid to the professional sportsman (athlete, coach,
etc.) based on unemployment during the period between two regular
is a
seasons if the person participated in the first season and there
4
second.
the
in
reasonable expectation that he will participate
e. Services performed outside the United States.
45
performed outside the
Services for an American employer
United States are covered employment if the employer's principal
4
place of business in the United States is located in this state. 6 If the
employer does not have a principal place of business in the United
States, the services are covered employment if the employer is an individual who is a resident of the state, or a corporation organized
under New Mexico law, or a partnership or trust where more partners
4 7
or trustees are residents of this state than of any one other state.
If none of the above conditions are met, the employment will be
considered covered employment if the employer either elects New
Mexico coverage or has not elected 4coverage in any state, and the employee files a claim in New Mexico. 1
f Educationalinstitutions.
The Act provides that teachers, researchers, and principal administrators of any educational institution are not paid benefits for periods of unemployment between terms or during leaves if the claimant
has a contract, or a reasonable assurance that he will return to such
49
This same restriction applies
service for the next successive term.
to employees of educational institutions other than an institution of
higher education.' I
In litigation involving educational institutions, the definition of
42. Presently codified at 8 U.S.C. § § 1184(c), Il01(a)(15)(H) (1976).
43. N.M. Stat. Ann. § 51-1-42(F)(6)(b) (Supp. 1980).
44. Id. § 51-1-5(F) (RepL 1979).
45. The Act defines an American employer as a "person who is 1) an individual who is a
resident of the United States; or 2) a partnership if two-thirds or more of the partners are
residents of the United States; or 3) a trust if all of the trustees are residents of the United
States; or 4) a corporation organized under the laws of the United States or of any state."
Id. § 51-1-42(F)(9)(c) (Supp. 1980).
46. Id. § 51-1-42(F)(9)(a).
47. Id. § 51-1-42(F)(9)(b).
48. Id. § 51-1-42(F)(9)(c).
49. Id. § 51-1-5(C)(1) (Repl. 1979).
50. Id. § 51-1-5(C)(2).

NEW MEXICO LAW REVIEW

[Vol. 11

"educational institution" is often at issue. The board of review has
held that the Bureau of Indian Affairs' school is an educational institution, to which the denial of between-terms benefits applies,' I but
the Headstart program5 2 and a private, non-profit pre-school 3 are
not educational institutions within the meaning of the Act, so that
the denial provision does not apply.
g. Domestic services.
Domestic services performed in a private home, a college club, or
sorority or fraternity house are covered employment only if the employer paid cash wages of at least $1000 in any calendar quarter in
the current or preceding calendar year to individuals for domestic
services.-14
h. Part-time workers.
While the Act does not make specific provisions regarding parttime workers, it does require that the administration of their claims
be regulated pursuant to fair and reasonable general rules prescribed
by the Secretary of the Department and that so far as practicable the
Secretary shall secure results reasonably similar to those provided in
the analogous provisions of the Act.5
i.A liens.

Services performed by aliens are not covered employment unless
the alien is lawfully admitted to this country for permanent residence, is lawfully present for purposes of performing services, or is
permanently residing in the United States under color of law at the
time the services are performed.5 6 A claimant can be disqualified on
the basis of this provision only by a preponderance of the evidence.5
j. Ex-Military personnel.
Services performed in the United States armed forces are considered covered employment 8 if (1)the services are performed for
51. App. No. 28-80 (ESD). The appellate decisions are from confidential records of the
Employment Security Division of the Health and Social Services Department. These records
are not open to the public, but citations to them are made to indicate the trend of departmental decisions.
52. App. No. 751-79 (ESD).
53. App. No. 744-79 (ESD). This decision was based on an interpretation of F.U.T.A.
§ 3304(a)(6)(A), given in Draft Language and Commentary to Implement the Unemployment Compensation Amendments of 1976, P.L. 94-566, p. 39.
54. N.M. Stat. Ann. § 51-1-42(F)(7) (Supp. 1980).
55. Id. § 51-1-49(B) (RepL 1979).
56. Id. § 51-1-5(E).
57. Id.
58. § 51-1-42(F)(11)(d).
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at least 365 days of continuous active military duty and (2) the individual was discharged or released under other than dishonorable or
bad-conduct circumstances.' 9 The 365-day requirement does not apply where separation was the result of a service-incurred injury or disability. 60
C. Extended Benefits.
benefits ' 6
When an individual has received all of the "regular
available to him under the Act, it is possible for him to qualify for an
extended benefit period of at least thirteen additional weeks if the
national or state unemployment rate exceeds the level set by the statute. 62 This extended benefit period begins the third week after there
is either a national or state "on" indicator. It ends either after (a) the
third week after the first week for which there are both state and
national "off" indicators or (b) the thirteenth consecutive week of
6
the extended benefits period, 3 whichever comes later.
A national "on" indicator occurs on the thirteenth week for which
the unemployment rate for all states equals or exceeds 4.5%,6 ' and
a national "off" indicator occurs on the thirteenth week for which
4.5%.6 s
the unemployment rate for all states is less than
A state "on" indicator occurs on the thirteenth week for which
the unemployment rate in the state either (a) exceeds 5% or (b) exceeds 4% and equals or exceeds 120% of the unemployment rate for
the corresponding thirteen-week period in the last two preceding calendar years. 6 6 A state "off" indicator occurs on the thirteenth week
for which the unemployment rate for the state is either (a) less than

59. Government Organization and Employees Act, 5 U.S.C. § 8521 (1976), as amended
by the Multi-employer Pension Plan Amendments Act of 1980, Pub. L. No. 96-364, § 415,
94 Stat 1310(a) (1980).
60. 5 U.S.C. § 8521 (1976). This increases the length of service in the armed forces required for ex-military personnel to be eligible for employment benefits, which had previously
been set at 90 days.
61. "Regular benefits" are defined as benefits payable to an individual under the Act or
any other state law other than extended benefits. Id. § 51-1-48(7) (Supp. 1980). See note
5 supra.
62. N.M. Stat. Ann. § 51-1-48(A) (Repl. 1979). The "trigger" has been "off" in New
1935.
Mexico since January 28, 1978. See 1B UnempL Ins. Rep. (CCH)
63. N.M. Stat. Ann. § 51-1-48(A)(1) (Repl. 1979).
64. Id § 51-1-48(A)(2).
65. Id. § 51-1-48(A)(3). On August 13, 1981, President Reagan signed into law the
Omnibus Reconciliation Act of 1981, which became Public Law 97-95. The Act contains
various UI extended benefit provisions. One of these provisions, effective Aug. 13, 1981,
eliminates the national trigger for extended benefits. § 2401(b) [reported in IA Unemp.
23,275, 23,2771.
Ins. Rep. (CCH)
66. Id. § 51-1-48(A)(4).
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120% of the average of the rate for the corresponding period ending
in each of the preceding two calendar years or (b) less than 4%.6 7
A claimant is eligible for extended benefits only if (a) he has received all of the regular benefits payable to him in his current benefit
year, which includes the week the "on" indicator occurred; (b) if his
benefit year has expired prior to the week on which the "on" indicator occurred and, he has sufficient wages to establish a new benefit
year which would include that week; (c) he has no right to unemployment benefits under the laws of Canada; and (d) he has satisfied
the requirements of the Act for the receipt of regular benefits that
are applicable to individuals claiming extended benefits, including
not being subject to a disqualification for receipt of benefits. 6 8
For weeks of unemployment beginning after October 1, 1980, a
claimant is limited to no more than two weeks of extended benefits
collected through an interstate claim filed in a state in which the extended benefits program is not "triggered on."'6 9
Payment of extended benefits is denied to a claimant for a period
of unemployment for which, under state law, he or she was disqualified from receiving state benefits because of a voluntary quit, 7 0 discharge for misconduct, 7 or refusal of suitable employment, 7 2 even
though the disqualification was subsequently lifted prior to reemployment and the claimant began to receive state benefits again.
However, the claimant could receive extended benefits if the disqualification is lifted because he became employed and met the work or
earnings requirement specified by state law. 7 a
After March 31, 1981, no extended benefits will be paid for any
week of unemployment during which the claimant fails to accept any
67. Id. § 51-1-48(A) (5). The Reconciliation Act also increased the state trigger unemployment rate from four to five percent, and the optional state trigger rate from five to six
percent. These provisions, contained in § 2403(a) of the Act, are effective for weeks beginning Sept. 25, 1982. See IA Unemp. Ins. Rep. (CCH)
23,278.
68. Id. § 51-1-48(A)(10).
69. However, the provision is not a requirement of state law for any week that begins
before June 1, 1981. If the New Mexico Legislature does not meet in a regular session before April 1, 1981, then the provision is not a requirement of state law until June 1, 1982.
Multi-Employer Pension Plan Amendment Act of 1980, Pub. L. No. 96-364, § 416(b)(1).
This in effect limits entitlement to extended benefits for individuals who change residence
to a state in which such benefits are not "triggered on."
70. See notes 179-207 and accompanying text infra.
71. See notes 208-27 and accompanying text infra.
72. See notes 165-76 and accompanying text infra.
73. Federal-State Extended Unemployment Compensation Act of 1970, Pub. L. No. 90373, § 202, 84 Stat. 695, as amended by the Omnibus Reconciliation Act of 1980, Pub. L.
No. 96-499, § 1024(D), 94 Stat. 2659 (1980).
If the claimant furnishes satisfactory evidence that his prospects for obtaining work in
his customary occupation within a reasonably short period of time are good, the state determines whether any given work is suitable. Id. § 202(a)(3).
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work that is afforded in writing and listed with the employment security department, or fails to apply for any work in which he is referred by the employment security department, if the work is within
the person's capabilities, pays wages equal to the highest of the federal, state, or local minimum wage, or pays a gross weekly wage that
compensation
exceeds the person's average weekly unemployment
7
benefit plus any supplemental benefits received.
The period of ineligibility begins with the week following the
week in which the disqualification occurs. The period ends when the
claimant has been employed at least four weeks subsequent and has
amount. 7 I
earned wages at least four times his average weekly benefit
The amount of weekly benefits to which the claimant is entitled
during the extended benefit period is the same as the7 weekly benefits
payable to him during his applicable benefit year. 6 If more than
one weekly benefit amount was paid to the claimant during the apthe explicable benefit year, the amount of weekly benefits during
77
amounts.
benefit
regular
various
the
of
average
the
is
tended period
The total amount of benefits available to a claimant during the extended benefit period is the least of (a) fifty percent of the total
amount of regular benefits payable to him during the applicable benefit year; (b) thirteen times the amount of regular weekly benefits
payable to him during the applicable benefit year; (c) thirty-nine
times the amount of the regular benefit amount payable to him during the applicable benefit year, minus the amount of regular benefits
already received for that year.7
D. FinancialAspects of the System.
1. Employers.
Employers who are subject to the Act are liable for contributions
to the Department. Regardless of the manner in which the money is
for the adpaid to the state, this money is placed into a fund created
79 Although a
benefits.
compensation
unemployment
of
ministration
separate accounting is made of the amount paid in by each em74. Id. The Reconciliation Act adds an additional paragraph to § 202(a) that provides
that after September 25, 1982 an individual shall not be eligible for extended compensation
unless, in the base period with respect to which the individual exhausted all regular state unemployment compensation, the individual had twenty weeks of full-time insured employ23,272.
ment, or the equivalent in insured wages. § 2404(a). 1A Unemp. Ins. Rep. (CCH)
75. Id. § 202(a)(3)(B).
76. N.M. Stat. Ann. § 51-1-48(D) (RepL 1979).
77. Id.
78. Id. § 51-1-48(E).
79. Id. § 51-1-19(A).
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ployer, 8 0 the monies collected are mingled and used to pay benefits
to claimants regardless of who employed them. 8 1
With the exceptions discussed below, all employers must make
quarterly contribution payments to the fund. 2 The amount of the
payment is a percentage of the covered wages paid by the employer
for covered employment during the quarter. The percentage is determined by two factors: (a) the employer's "reserve" in the fund8 ' (as
shown by the schedule,8 4 the lower the employer's reserve, the
higher the percentage of the quarter's wages he must pay to the
fund); and (b) the amount of money in the fund, expressed in terms
of a percentage of the "total payroll."'8
"Wages," as used in determining the amount of money which the
employer must pay into the fund, are all remuneration, in cash or
otherwise, but not including (a) that part of the remuneration which
is in excess of the "base wage" for the calendar year 8 6; (b) any
amount paid for group plans for retirement, sickness, medical and
hospitalization expenses resulting from accident disability, or death
benefits, provided that the individual does not have the option of
participating in the program or receiving cash instead8 7; (c) taxes
paid by the employer for social security, if the taxes paid are not deducted from the employee's remuneration 8 ; or (d) dismissal payments which the employer is not required by law to pay.8 9
Non-profit organizations can elect to make contributions to the
fund as a regular employer, or to reimburse the fund for 100% of all
regular benefits and 50% of all extended benefits paid to its former
employees that are attributable to services rendered to the non-profit
organization.9" Each member of the group shall be liable for payments with respect to each calendar quarter in the amount that bears
the same ratio to the total benefits paid in the quarter that are attributable to service performed in the employ of all members of the
group as the total wages paid for service in employment for such
member during the quarter bear to the total wages paid during the
80. Id. § 51-1-11(A).
81. Id.§ 51-1-19(A)(8).
82. Id. § 51-1-9(A).
83. Id. § 51-1-11(H)(3).
84. Id. § 51-1-11(H)(5).
85. The "total payroll" is the total of last annual payrolls (for covered employment) of
all employers in the state who are subject to contributions. Id. § 51-1-11(H)(1).
86. See id. § 51-1-42(T)(2) (Supp. 1980), for the definition of "base wage."
87. Id. § 51-1-42(T)(3) (Supp. 1980).
88. Id. § 51-1-42(T)(4).
89. Id. § 51-1-42(T)(5).
90. Id. § 51-1-13(A) (Repl. 1979).
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quarter9 for service performed in the employ of all members of the
group.

1

Each state agency is assessed by the director of the Risk Management Division of the State Department of Finance and Administra92
tion in accordance with a schedule prescribed by the Division. The
"state governamounts collected by the director are placed in the
'9
Monies from
fund."
ment unemployment compensation reserve
the
reimburse
to
Division
this fund are used by the Risk Management
extended
and
regular
both
of
regular employment fund for 100%
benefits paid to state ex-employees based on their service to the
state. 9
Local governmental agencies can elect to pay contributions as a
regular employer, 9 to reimburse the fund as a non-profit organization, or to participate in the local public body compensation reserve
fund.9 6 If the third option is taken, the local agency will be required
to pay into the local public body compensation reserve fund an amDivision of
ount determined by the Director of the Risk Management
9
Department
The
Administration.
and
Finance
of
the Department
then pays to the general unemployment fund 100% of the regular
and extended benefits charged to the local body from the local public bodies fund. 9 8

2. Claimants.
The claimant's weekly benefit amount is generally equal to 1/26th
99
of his total wages in the highest calendar quarter of his base period.
The Act provides, however, that this amount cannot be less than 10%
nor more than 50% of the average weekly wage in the state.' 00
The weekly benefit amount for any given week is reduced by (a)
the amount of any wages payable to the claimant with respect to
that week which exceed 1/5th of the weekly benefit amount and (b)
91. Id. § 51-1-13(E).
92. Id. § 51-1-45(B).
93. Id. § 51-1-45(A).
94. Id. § 51-1-15(A).
95. Id. § 51-1-14(B).
set
96. Id.; provisions of payment in lieu of contributions by local public bodies are
forth in section 51-1-16.
97. Id. § 51-1-15(A).
98. Id.
99. Id. § 51-1-4(B)(1).
The claimant's "base period" is the first four of the last five calendar quarters immediately preceding the first day of the claimant's benefit year. Id. § 51-1-42(A) (Supp. 1980).
100. Id. § 51-1-4(B)(1) (Repl. 1979). The "average weekly wage" is computed as follows: (all reported (covered) wages in state preceding fiscal year) + (the number of covered
employees in the state) - 52. Id.
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any amount received for that week from a pension funded by a base
period employer (including retirement pay, annuity, or similar
plans). 1 01
The total amount of benefits payable to a claimant cannot be
greater than the lesser of (a) 26 times the claimant's weekly benefit
amount or (b) 60% of the wages received by the claimant for insured
work, paid during his base period.' 0 2
II. PROCEDURAL ASPECTS OF THE NEW MEXICO SYSTEM
After a claimant has filed a claim,' 0 3 the determination process
begins. This process can involve three levels of determination in the
Department, as well as judicial review by the state district courts and
supreme court.
The initial determination of the claim is made by the deputy, an
officer of the Department.' 0 4 The Act provides that the deputy will
promptly examine the claim, and on the basis of the facts which he
finds: (a) he may determine whether or not the claim is valid; if he
finds that it is valid, he will determine the week that the benefits will
begin, the amount of the benefits, and the maximum length of the
benefit period; or (b) with the approval of the Secretary of the Department, and without a determination of his own, he may refer the
claim or any specified issue contained therein to a hearing officer.' s
This is done if the claim raises complex questions of law or fact.' 06
Any party disagreeing with the determination of the deputy may
appeal to a hearing officer, the next level of administrative determination. Appeals from the decision of the officer are made to the
Board of Review.' 0 ' The appeal must be filed within fifteen days of
the date of the notification or the mailing of the decision to the
party by the deputy or the hearing officer.' 0 8 The time limit will,
however, be extended upon a showing of good cause.' 0 9 If the ap101. Id. § 51-1-4(B)(3).
102. Id. § 51-1-4(C).
103. A claim must be filed for every week in which benefits are sought. Id. § 51-1-5(A)
(1). The department regulations which govern the filing of the claim are: (a) for
initial
claims of regular benefits, Regs. 301, 304; (b) for the filing of continued claims, Regs.
302,
303, 304, 307; (c) for the filing of partial unemployment claims, Reg. 309 (C-D);
the
filing of interstate claims, Reg. 310 (B, C, E-H, L); for the filing of extended benefit for
claims,
Reg. 312.
104. N.M. Stat. Ann. § 51-1-8(B) (Repl. 1979).
105. Id.
106. Id.
107. Id. § § 51-1-8(C), (G).
108. Id. § 51-1-8(B).
109. Rules and Regulations of the Employment Security Commission of New Mexico
502, 505 (1974) [hereinafter cited as Reg.].
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peal is dismissed because of the failure of the appealing party to
appear at the appeals hearing, or because of a late filing of the appeal,
an interested party may request a reopening of the appeal within fifteen days of the issuance of the dismissal order.' I0 A reopening will
be granted upon a showing of good cause for the failure to appear or
the failure to file timely.' 1 1 The hearing officer and the Board of
Review may also reopen an appeal on their own motion for good
cause.' 2 The Board has determined that there is not good cause for
a reopening where a claimant did not know of his right to have counsel present at the appeal,' ' 3 or that the claimant did not know of
the right to call witnesses on appeal,' 1 4 because both rights are discussed in a pamphlet published by the Department. Nor is the claimant's ignorance of the consequences of an adverse decision, that is,
the duty to repay benefits received, good cause for a reopening.' 1
The Board has ruled that there is good cause for a reopening where
postal records showed that the claimant did not receive notice of the
hearing.' ' 6 Good cause has been found where the employer missed
the first hearing because he received no notice, and the claimant
missed the second hearing because he had moved out-of-state. The
claimant was entitled to a rehearing to be able to hear and rebut testimony given by the employer at the second hearing.' 1 7
The Board of Review, the Secretary of the Department, and their
appointed representatives have the power to issue subpoenas, to give
oaths and affirmations, and to take depositions.' ' I The application
for a subpoena may be granted at the discretion of the officer requested to issue it, or he may hold a hearing which will provide the
adverse party an opportunity to show why the subpoena should not
issue.' ' 9 Any witness subpoenaed may also challenge the issuance of
the subpoena.' 20 If a witness fails to obey a subpoena, the Department may apply to the state district court either where the witness
resides or where the hearing is held for an order compelling him to
obey.' 21 Failure to comply with this order will result in the witness'
1
being held in contempt of court. 2 2
110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.

Id. 508, 516.
Id.
Id.
App. No. 9-80 (ESD); App. No. 756-79 (ESD).
App. No. 9-80(ESD).
App. No. 756-79 (ESD).
App. No. 243-78 (ESD).
App. No. 145-80(ESD).
N.M. Stat. Ann. § 51-1-28 (RepL 1979); Reg. 510.
Reg. 511.
Reg. 512.
N.M. Stat. Ann. § 51-1-29 (Rept. 1979).
Id.
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The rights of the parties on appeal to the hearing officer and the
Board of Review are governed by the regulations promulgated by the
Secretary of the Department, as authorized by the Act." 2 Although
the common law and statutory rules of procedure and evidence do
1
not apply, these hearings 2 4 are to be conducted to further the goals
of ensuring all parties due process and to obtain all the information
needed for a just decision.' 2 s The department regulations give the
parties the right to: (a) call and examine witnesses, cross-examine
witnesses and introduce exhibits and offer rebuttal evidence;' 2 6 (b)
object to questions and the introduction of improper or irrelevant
1
testimony or evidence; 2 7 (c) make opening and closing statements
and submit written expositions of the case as circumstances justify;1 28 (d) submit briefs including proposed findings of fact and

law;'

29

and (e) represent themselves1

30

or be represented by an

attorney or by some other persion who has established his authority
and qualifications to the extent that this1 representation does not
law. 3 1
constitute the unauthorized practice of
Regulations of the United States Department of Labor require
that for a state unemployment compensation program to qualify for
federal participation, sixty percent of all appeals filed with hearing
officers in the state must have decisions issued within thirty days of
the appeal, and eighty percent of all appeals must have decisions
issued within forty-five days of the appeal.' 3 2 If the appeal to 1the
33
hearing officer is untimely filed, it will be dismissed automatically.
If the appeal is timely filed, the hearing officer has the power to
affirm the deputy's findings of fact and determination, to modify
1 4
Upon
them, or to remand back to the deputy for determination.'
parties
the
notify
must
officer
hearing
the
making a determination,
of his decision and the reasons for it.' 35
The Board of Review may review decisions of the hearing officers
upon appeal by one of the parties, or may remove to itself any action
123.
517-29.
124.
125.
126.
127.
128.
129.
130.
131.
132.
133.
134.
135.

Id. § 51-1-8(J). Pursuant to this authority the Secretary has issued Regulations
Reg. 518.
N.M. Stat. Ann. § 5 1-1-8(J) (Repl. 1979); Reg. 518.
Reg. 518.
Id.
Id.
Reg. 522.
Reg. 525.
Reg. 526.
20 C.F.R. § 650.4 (1980).
Reg. 533.
N.M. Stat. Ann. § 51-1-8(C) (Repl. 1979); Reg. 533(E).
N.M. Stat. Ann. § 51-1-8(C) (Repl. 1979).
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pending before the Department.' 1 6 On its review, the Board may
determine the issues on the basis of the record formed below, or it
may direct the taking of new evidence.' 3 The Board may affirm,
modify, or set aside the decision below.' 38
Judicial review of a claim is permitted only after all administrative
remedies have been exhausted.' I The state district court will review
the decisions of the Board upon a writ of certiorari.' 40 The writ will
issue as of right if the application for it is filed within fifteen days of
the issuance of the Board's decision.' 41 If the application is not filed
within fifteen days, it will be denied automatically. 1 42 The Department is required to return on the writ of certiorari all its records pertaining to the claim at issue. 1 4' Decisions of the district court are
appealed directly to the state supreme court. 1 4 4
In determining the standard of review by the district courts, the
supreme court held in Wilson v. Employment Security Commission, ' 41 that the Department's findings of fact must be "supported
by substantial evidence.' 4 6 The court defined "substantial evidence" as "more than merely any evidence and more than a scintilla
of evidence and contemplates such relevant legal evidence as a reasonable person might accept as sufficient to support a conclusion.' 1 4
In Abernathy v. Employment Security Commission,148 the court
stated: "If the district court determines that the Commission's findings are supported by substantial evidence, those findings are binding
on the district court. However, should the district court determine
that they are not so supported, the district court must make its own
findings from the evidence presented to the Commission.'1 4
In a recent opinion,'" 0 the New Mexico Supreme Court reaffirmed
the "substantial evidence" requirement, and held that controverted
hearsay testimony did not constitute sufficient evidence to sustain a
finding of employee misconduct. In so holding, the court applied the
136.
137.
138.
139.
140.
141.
142.
143.
144.
145.
146.
147.
148.
149.
150.

Id. § 51-1-8(G).
Id.
Id.
Id. § 51-1-8(L).
Id. § 51-1-8(M).
Id.
Id.
Id.
Id.
74 N.M. 3, 389 P.2d 855 (1963).
Id. at 8, 389 P.2d at 858.
Id.
93 N.M. 71, 596 P.2d 514 (1979).
Id. at 72, 596 P.2d at 515.
Trujillo v. Employment Security Commission, 94 N.M. 343, 610 P.2d 747 (1980).
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residuum rule to the administrative proceedings, and required "a reviewing court to set aside an administrative finding unless the finding
is supported by evidence which would be admissible in a jury trial."' 'I
Although recognizing that the residuum rule is not applicable to most
administrative proceedings, the court stated:
we believe that the residuum rule should be retained in those administrative proceedings where a substantial right, such as one's ability
to earn a livelihood, is at stake. In those instances, "any action desuch subpriving him of that [right or ability] must be based upon
of law."' 5 2
court
a
in
verdict
a
support
would
as
stantial evidence
III. ELIGIBILITY REQUIREMENTS AND DISQUALIFICATIONS IN
NEW MEXICO UNEMPLOYMENT INSURANCE

A. In General.
Two classes of issues arise in the determination of a claimant's
right to receive unemployment benefits: (1) those based on the
actions of the claimant after separation from unemployment, or the
eligibility issues; and (2) those based on the reasons why the claimant
become separated, or the job separation issues.
B. Eligibility Issues.
1. In General.
The New Mexico Unemployment Act requires that a claimant: (a)
s
must file a claim for benefits every week;' '

(b) must be registered

for work at, and continue to report to, a state employment office in
accordance with regulations of the Secretary of the Employment
(c) must have been unemployed for a
Securities Department;'
waiting period of one week during which he was otherwise entitled

to benefits but did not receive any;'.. (d) must have a base period
income of at least

1/4

times the income in his highest quarter;'

16

and

151. Id. at 344, 610 P.2d at 748 (quoting 2 Davis, Administrative Law Treatise § 14.10,
at 291-92 (1958)).
152. 94 N.M. at 344, 610 P.2d at 748 (quoting Youngv. Board of Pharmacy, 81 N.M. 5,
9, 462 P.2d 139, 142 (1969)).
153. N.M. Stat. Ann. § 51-1-5(A)(1) (Repl. 1979).
154. Id. § 51-1-5(A)(2). Pursuant to this statutory authority, the Secretary has promulgated Regulation 307.
155. N.M. Stat. Ann. § 51-1-5(A)(4) (Repl. 1979). Congress eliminated the federal
not have a
share (50%) of the cost of the first week of extended benefits for states which do
"waiting week" for regular benefits in the case of compensation paid during eligibility periods beginning Dec. 5, 1980. Omnibus Reconciliation Act of 1980, Pub. L. No. 96-499,
§ 1022(a), 94 Stat. 2656 (1980). However, this new provision has no effect in New Mexico,
since the "waiting week" requirement is in effect.
156. N.M. Stat. Ann. § § 51-1-4(B)(1), -5(A)(5) (Repl. 1979).
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(e) if he received benefits during the preceding benefit year, must
have subsequently performed services in covered employment for
which he was paid wages equal to the lesser of 3/13ths of his highquarter wages and six times his weekly benefit amount.' s7
2. Able to Work.
To receive benefits, the claimant must be able to work.' s 8 The
New Mexico Supreme Court, in InternationalMinerals & Chemical
Corp. v. Employment Security Commission,' "' held that the claimant must prove that he is able to work, and that if the Department
does not make a specific finding to that effect, any ruling by the Department that the claimant is entitled to benefits must be held void
as unsupported by substantial evidence. The Board of Review has
held that the statute only requires that the claimant be able to perform some sort of work, not necessarily the type of work he was
doing in his last job.' 60 Thus, the Board held that the fact that a
claimant is currently receiving Workmen's Compensation benefits
does not mean that he is necessarily unable to do any type of work,
since a court decision allowing Workmen's Compensation benefits
is based solely on the fact that the claimant is not able to perform
the specific type of work involved in his last job.' 6
3. Available for Work.
The claimant must also be available for work to qualify for benefits.'62 In InternationalMinerals, the New Mexico Supreme Court
held that the claimant must prove this element.' 63 The New Mexico
Supreme Court has examined various factors in the determination of
a claimant's availability for work. In Parsons v. Employment Security
Commission,' 64 the claimant left her job as a grocery clerk to move
with her husband to a small town,' 6 where there were only two
jobs available in her line of work. Although both positions were
filled, she applied for them. The Department (then titled the Commission) denied benefits on the grounds that the claimant had removed herself from the labor market and was therefore unavailable
157. Id. § 51-1-5(B).
158. Id. § 51-1-5(A)(3).
159. 78 N.M. 272, 430 P.2d 769 (1967).
160. App. No. 47-80 (ESD).
161. Id.
162. N.M. Stat. Ann. § 51-1-5(A)(3) (Repl. 1979).
163. 78 N.M. 272, 275, 430 P.2d 769, 772 (1967).
164. 71 N.M. 405, 379 P.2d 57 (1963).
165. Id. Whether the claimant had quit her job voluntarily without good cause was not
in issue. See text accompanying notes 168-71 infra.
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for work. The New Mexico Supreme Court affirmed the district
court's reversal of the Department and defined "labor market" as an
area where that type of work is done, not as an area in which a position is available.1 66 Because work in claimant's line was performed
in the area to which she moved, she had not removed herself from
the "labor market" and was eligible for benefits. 1 6 7
the claimant
In Moya v. Employment Security Commission,
refused employment to which he was referred by the Commission,
and was disqualified for benefits for seven weeks.' 6 8 The claimant
argued that the employment he refused was not "suitable," because,
through no fault of his own, he had no transportation to the employer's place of business. In addition, the hours of the job were substantially less favorable to him than conditions prevailing in similar
jobs in the area.' 69 The New Mexico Supreme Court held that
neither of these grounds satisfied claimant's burden of establishing
his availability. The court stated that, although his lack of transportation was not his fault, there was no showing that the employer had
any duty to provide transportation. Further, the court held that by
restricting his availability to daytime work claimant had failed to
establish that he was "available for work" within the meaning of the
statute.' 70
Security
In Albuquerque-Phoenix Express, Inc. v. Employment
1 72 They had
strike.
a
in
engaged
Commission, 71 the claimants were
filed continuing claims and had registered for work through the
union. Because they anticipated returning to their regular jobs after
the strike, they were seeking only temporary work, and not permanent employment. The New Mexico Supreme Court held that claimants were not unavailable for work. The basis of this decision was the
strong policy considerations which underlie the right to strike, which
would be adversely affected if the courts required strikers to sever all
employment ties with their employers.
4. Actively Seeking Work.
1
The Act also requires that a claimant actively seek work. 73 In
166. 71 N.M. at 405, 379 P.2d at 60-61.
167. 80 N.M. 39, 450 P.2d 925 (1969).
168. Id. at 40, 450 P.2d at 926. Refusal to accept suitable employment and the penalty
therefore is discussed in the text accompanying notes 165-176 infa.
169. 80 N.M. at 40-41, 450 P.2d at 926-27. This argument is a defense to a charge of
the refusal to accept suitable employment without good cause. See note 151 supra.
170. 80 N.M. at 40-41, 450 P.2d at 926-27.
171. 88 N.M. at 596, 544 P.2d 1161 (1975).
172. Id. Unemployment caused by a labor dispute is discussed in the text accompanying
notes 228-35 infra.
173. N.M. Stat. Ann. § 51-1-5(A)(3) (RepL 1979).
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Parsons v. Employment Security Commission,174 the state supreme
court stated that "[t] o our minds, the requirement of 'actively seeking work' is something more than passively being willing and ready if
an opportunity presents itself.... To be eligible, a claimant must
have done everything reasonably to be expected under the circumstances present of one wanting to work in order to find it.' 1 7 1 In
Parsons, the court held that the claimant was "actively seeking work"
where she had applied for the only two jobs available in the area in
her line of work.
In Albuquerque-Phoenix Express, Inc. v. Employment Security
Commission,' 7 6 the New Mexico Supreme Court held that claimants,
who were unemployed because of their participation in a strike, had
not failed to seek work actively merely because they sought (and obtained) only temporary work.' 7 7
The supreme court in Wilson v. Employment Security Commission,' 78 held that claimants were not ineligible for benefits on the
basis of not actively seeking work where they refused to cross the
picket lines of a union which was on strike against their employer.' 7 9
Although the employer urged that their failure to cross the lines to
inquire about the availability of work during the strike rendered them
ineligible, the court held that the workers' failure to cross the lines
did not mean that the claimants were not actively seeking work. The
claimants had a reasonable fear of violence if they crossed the lines,
and the employer did not announce, as it usually did, the availability
of work for non-striking workers. In a later case,' 80 the court emphasized that the fear of violence must be reasonable. Where the asserted
fear is supported only by rumors, it is not reasonable.' 81
5. Failure to Apply For or Accept Suitable Employment
Without Good Cause.
The Act provides that if a claimant fails to apply for or accept suitable employment without good cause, when directed by the Department, he will be disqualified from receiving benefits for a period of
one to thirteen weeks. Only one such disqualification shall be imposed
for the claimant's refusal to accept the same or similar position with
174. 71 N.M. 405, 379 P.2d 57 (1963).
175. Id. at 410-11, 379 P.2d at 61 (citations omitted).
176. 88 N.M. 596, 544 P.2d 1161 (1975).
177. Id. See note 155 supra.
178. 74 N.M. 3, 389 P.2d 855 (1963).
179. Id. See note 155 supra.
180. Kennecott Copper Corp. v. Employment Security Commission, 81 N.M. 532, 469
P.2d 511 (1970).
181. Id. at 534-35, 469 P.2d at 513-14.

NEW MEXICO LAW REVIEW

[Vol. 11

claimant
the same employer.! 8 2 The Board has emphasized that the 83
If the
Department.'
the
by
employment
the
to
directed
be
must
directed
is
he
which
to
employment
suitable
accept
to
refuses
claimant
18 4
disqualification.
by a private employment agency, there will be no
The most important issue regarding this provision is the definition
of "suitable." The legislature, the supreme court and the Department
have all attempted to define the term. The statutes provide that in
determining whether the employment refused by the claimant is
"suitable," the courts and the Department must consider the degree
of risk to the claimant's health, safety, and morals, the claimant's
physical fitness, prior training, experience and prior earnings, the
length of his unemployment, the distance of the employment from
the claimant's residence, and his prospects for securing local work in
his customary occupation.' "s Applying these factors to specific
situations, the Department determined that employment was not
"suitable" where the job site was 60 miles away from the claimant's
residence;' 86 where the employment required a first-class Federal
Communications Commission license and the claimant had only a
second-class license;' 87 and where the claimant was an electrical engineer and instructor for thirty years who quit a job as a salesman,
for which he had no experience, and for which the wages were lower
than in his usual occupation.' 188
The statute provides that the employment is not suitable if the
position offered is vacant due directly to a strike, lockout, or other
labor dispute' I8 or if it requires the claimant to join a company
union or to resign from or refrain from joining any bona fide labor
organization.' 90 In defining "suitable," the statute also states that
the employment is not suitable if the wages, hours, or other considerations of employment offered are substantially less favorable to the
individual than those prevailing for similar work in the locality.' 9'
The only reported New Mexico Supreme Court case in which these
statutory provisions were raised is Moya v. Employment Security
182. N.M. Stat. Ann. § 51-1-7(C) (RepL 1979).
183. App. No. 167-78 (ESD); see also Wilson v. Employment Security Commission, 74
N.M. 3, 389 P.2d 855 (1963).
184. App. No. 167-78 (ESD).
185. N.M. Stat. Ann. § 51-1-7(C)(1) (Repl. 1979).
186. App. No. 167-78 (ESD).
187. App. No. 735-79 (ESD).
188. App. No. 161-78 (ESD). Although this case involved not a refusal to accept work,
but the issue of "voluntary quit" (discussed in the text accompanying notes 179-207 infra)
the Board did characterize the work as "unsuitable."
189. N.M. Stat. Ann. § 51-1-7(C)(2)(a) (Repl. 1979).
190. Id. § 51-1-7(C)(2)(c).
191. Id. § 51-1-7(C)(2)(b).
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Commission.' 92 In Moya, the claimant argued that his refusal of employment did not disqualify him from receiving benefits because the
work was substantially less favorable to him than prevailing conditions for similar work in the area. The supreme court did not address
the issue of suitability, but instead resolved the issues on the grounds
that the claimant had restricted his availability for work and therefore was ineligible for benefits.' 9
6. Receipt of Workmen's Compensation Benefits.
If the claimant is receiving workmen's compensation benefits, he
can qualify for unemployment benefits after the workmen's compensation benefits cease if (a) the unemployment claim was filed for a
week not later than the fourth calendar week after the end of the
continuous period of compensated sickness or injury and (b) the
week for which the unemployment claim is filed is within the 36
month period following the beginning of the continuous period of
sickness or injury. 9 As mentioned above,' 95 mere receipt of workmen's compensation benefits does not render a claimant unable to
work within the meaning of the Act and thus ineligible for unemployment benefits.
C. Job SeparationIssues.
1. "Voluntary quit."
The Act provides that the claimant is ineligible for unemployment
benefits if he is found to have quit his job voluntarily without good
cause connected with his work.' 9 6 This ineligibility continues until
the claimant has earned wages in covered employment, other than
self-employment, equal to five times the amount of weekly benefits
otherwise payable to him.' 9 Until 1975, the statute did not require
that the cause for the "voluntary quit" be connected with the
work.' 98 Thus, under the former statute, if an employee quit a job
to accompany his spouse to a new location, the claimant was not disqualified from receiving benefits.' 99 The board of review has recog192 80 N.M. 39, 450 P.2d 925 (1969).
193. Id. The requirement that the claimant be available for work is discussed in the text
accompanying notes 146-55 supra.
194. N.M. Stat Ann. § 51-1-6 (Repl. 1979).
195. See text accompanying notes 144-45 supra.
196. N.M. Stat Ann. § 51-1-7(A) (Repl. 1979).
197. Id.
198. 1936 N.M. Laws, ch. 1, § 5.
199. E.g., App. No. 418-AT (July 15, 1949) cited in 1B New Mexico Unempl. Ins. Rep.
(CCH)
1975.25 (1980).
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nized that the 1975 amendment to the statute2 00 renders the claimant in the above situation ineligible because the reason for quitting is
personal, not related to the work. 01
In LeMon v. Employment Security Commission22 the claimant
quit work because his doctor recommended that he do so due to
hypertension. The claimant contended that his quitting was not "voluntary" since it was necessary for his health. The supreme court held
otherwise, however, stating that:
[t]he allegation of LeMon's illlness [sic] here, no matter how meritorious, does not operate to make his termination of employment "involuntary." The decision to leave his employment, while quite possibly "impelled" by the circumstance of ill health and the advice of
his employer
his physician, was not impelled in any sense by2 0either
3
or any demonstrable condition to his employer.
The court noted, however, that no claim was made before the court
that the condition was connected with the employment and stated
that, if that were the case, the claimant might be entitled to receive
benefits. The court also noted a paradox in claimant's assertions: if
the hypertension was actually of such severity that the "quit" was
to meet the requirement that he
not "voluntary," then claimant fails
2
be able to work to collect benefits. 04
In Ribera v. Employment Security Commission,2 °" the claimant
had quit her work as a housekeeper because of painful arthritis. Unlike LeMon, the claimant here did argue that her condition was connected with her work. The Commission found that although the work
did aggravate her arthritis, her condition was not caused by the work
but had existed prior to her employment, and that she did not qualify for benefits. The supreme court affirmed the Commission.
The decisions of the Board of Review follow these two holdings.
The Board has held that a claimant who quit her job because it
brought her into contact with chemicals to which she was allergic
was eligible for benefits since the "quit" was for good cause in connection with the work. 2 0 6 In a recent decision,2 07 the Board held
that the claimant was entitled to benefits where he had returned to
200. 1975 N.M. Laws, ch. 351, § 1.
201. App. No. 104-80 (ESD).
202. 89 N.M. 549, 555 P.2d 372 (1976).
203. Id. at 551, 555 P.2d at 374.
204. Id. The requirement that the claimant be able to work is discussed in the text
accompanying notes 142-45 supra.
205. 92 N.M. 694, 594 P.2d 742 (1979).
206. App. No. 729-79 (ESD).
207. App. No. 728-79 (ESD).
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work following a heart attack but quit because the job involved too
much heavy work. The Board also recently held that a claimant who
was fired because of excessive absenteeism caused by a non-work related injury was ineligible because he quit voluntarily without good
cause in connection with the work.2 0 In reaching this conclusion,
the Board
termed the absenteeism "constructive abandonment" of
2
the job. 09
In Wilson v. Employment Security Commission,2 1 0 the employer
argued that by refusing to cross picket lines, the claimants had voluntarily quit their jobs without the required good cause. The court disagreed, holding:
[I]
t is equally well recognized that one who has reason to fear violence or bodily harm is not required to pass a picket line, nor it is
[sic] necessary that a claimant, to be eligible for unemployment
benefits, actually experience violence or bodily harm in an attempt
to cross a picket line. A reasonable fear of harm or violence is sufficient .... Additionally, such fear may arise from the potential for

violence, as well as from the violence itself.2 1
In Kennecott Copper Corp. v. Employment Security Commission,2 2 the court, faced with the same issue, emphasized that the
fear asserted as justification by the claimants must be a "reasonable"
fear, and that unsubstantiated rumors alone were not sufficient to
make a fear reasonable.
In Albuquerque-Phoenix Express, Inc. v. Employment Security
Commission,213 the supreme court held that striking employees cannot be disqualified for benefits on the grounds that they quit voluntarily without good cause in connection with the work. The court
adopted the reasoning of the Supreme Court of Hawaii in Inter-Island
Resorts, Ltd. v. Akahane" 14 that to hold otherwise would violate
the neutrality in labor disputes which the courts ought to maintain,
and that the "voluntary quit" provision applies only where the employment relationship has been severed; in a strike, the relationship
has not been severed, only temporarily interrupted.2 1 5
In Duval Corp. v. Employment Security Commission,2 1 6 the
208.
209.
210.
211.
212.
213.
214.
215.
ployed.
216.

App. No. 86-80 (ESD).
Id.
74 N.M. 3, 389 P.2d 855 (1963).
Id. at 11-12, 389 P.2d at 861.
81 N.M. 532, 469 P.2d 511 (1970).
88 N.M. 596, 544 P.2d 1161 (1975).
46 Hawaii 140, 377 P.2d 715 (1962).
This definition of a "strike" raises the question of whether a striker is truly unem83 N.M. 447, 493 P.2d 413, 50 A.L.R.3d 874 (1972).
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claimant had voluntarily joined a retirement plan devised by the company and recommended by the union2 1'7 which provided for a mandatory retirement age of sixty-five; claimant knew of the retirement
age provision when he joined the plan. As the claimant approached
the age of sixty-five he requested, but was denied, permission to continue working. Citing section 59-9-18 of the New Mexico statutes,218
the precursor to section 51-1-37, the New Mexico Supreme Court
held that the retirement plan agreement could not be construed as a
voluntary waiver of unemployment rights, since that statute provides
that any such waiver is void. The claimant therefore did not voluntarily quit his job.2 19
The Board has dealt frequently with the question of whether a
claimant who has quit voluntarily has done so for good cause in connection with the work. The Board has held that claimants did have
good cause where:
-claimant, who was an electrical engineer and instructor with
thirty years experience, quit his job as a commissioned salesman because the earnings were lower than in his customary line of work,
and because he had no training or experience as a salesman; 2 2 0
-claimant quit because of an excessive workload after he had attempted to resolve the problem with the employer before quit-

ting;

2 21

-the wages were substandard, the job required arduous and long
inhours, and the claimant was required to work with improperly
222
stalled equipment which was a threat to claimant's safety;
-claimant quit
her job at a liquor store because she was fearful for
2

personal safety.

2 3

The Board has held that the claimant did not have good cause
where:
-the claimant quit because of the employer's policy prohibiting
2
employees from initiating religious conversations with customers; 2 4
-the claimant became ill in the job, and asked for a transfer; because there were no other openings available the request was denied.
217. Although recommended by the union, the retirement plan was not a part of the
bargaining contract. Id. at 448, 493 P.2d at 414.
218. N.M. Stat. Ann. § 59-9-18 (Repl. 1974).
219. 83 N.M. at 450, 493 P.2d at 415.
220. App. No. 161-78 (ESD).
221. App. No. 732-78 (ESD). Although the claimant was never expressly ordered to
work overtime, the work required of the claimant could only be performed by working
overtime.
222 App. No. 131-78 (ESD).
223. App. No. 42-78 (ESD).
224. App. No. 147-78 (ESD).
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When the claimant attempted to return to work following a leave of
absence, the employment, which was seasonal in nature, was no
longer available. 2 2

2. Misconduct.
The Act provides that where the claimant was fired because of
misconduct connected with his work, he will be ineligible for benefits
for the week he was fired, for the duration of unemployment, and
until wages in covered work (other than self-employment) equal five
times the weekly benefit otherwise payable to him." 2 6 The issue of
misconduct is one of the most frequently contested in the unemployment insurance field. The courts and the Departments have attempted
to define the term "misconduct" both in general terms and as applied to specific situations.
In Mitchell v. Lovington Good Samaritan Center, Inc.,2 2 7 the supreme court adopted the definition of "misconduct" given by the
Wisconsin Supreme Court in Boyton Cab Co. v. Neubeck:2 2 8
"misconduct" . .. is limited to conduct evincing such wilful or wanton disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has
the right to expect of his employee, or in carelessness or negligence
of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and

obligations to his employer. On the other hand mere inefficiency,
unsatisfactory conduct, failure in good performance as the result of
inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not
to be deemed "misconduct" within the meaning of the statute.2 29
In Mitchell, the claimant, a nurse's aide, wore clothes not fitting the
uniform requirement for two consecutive days, called other employees "birdbrains," and was insubordinate on a number of occasions: The court held that, although each incident in and of itself
may be insignificant, taken as a whole, claimant's behavior did qual-

ify as "misconduct." 2

30

Because the language of the court in Mitchell is rather broad and
subject to differing interpretations, it is useful to examine some
225.
226.
227.
228.
229.
230.

App. No. 83-78 (ESD).
N.M. Stat Ann. § 51-1-7(B) (Repl. 1979).
89 N.M. 575, 555 P.2d 696 (1976).
237 Wis. 249, 259-60, 296 N.W. 636, 640 (1941).
89 N.M. at 577, 555 P.2d at 698.
The court referred to this as the "last straw" doctrine. Id. at 577, 555 P.2d at 699.
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Board decisions in the misconduct area. The Board has held that the
claimaint's separation was the result of misconduct in the following
cases:
-the claimant continually mishandled customers' laundry, which
resulted in a loss of business; the Board found "such negligence and
carelessness as to manifest intentional disregard of his duties to the
employer" ;2 31
-there was a long history of the claimant's violating company rules
and the final tenure of employment was conditional upon claimant's
agreement to perform his duties in keeping with the employer's instructions; instead, claimant 2performed the work in his own manner,
disregarding the instructions; 3 2
claimant falsified information on the employment applica-the
2 3
3
tion;
-the claimant's attendance at and attention to training sessions,
work hours, and duties were willfully deficient; the claimant had repeatedly failed to appear at work and meetings on time; the claimant had failed to remain at his work station and perform assigned
duties in a timely and diligent manner; and the claimant had been
given repeated warnings. The Board found that the deficiencies were
not in the claimant's2 ability, but in his attitude and thus were within
his power to change; 3 4
-the claimant slept on the job when he should have been working,
inand the actions of the claimant indicated negligence and showed
2 35
interests;
employer's
the
of
disregard
substantial
and
tentional
-the claimant made excessive personal telephone calls on the job;
when she was warned, the number of calls was reduced but they did
the calls as showing a disnot cease entirely. The Board characterized
2
regard of the employer's interests. 3 6
Conversely, the Board has found that the actions of the claimant
did not constitute misconduct in the following cases:
-The claimant had failed to obey an order which was unreasonand physical limitations,
able because of claimant's age, capabilities,
2 7
and no prior warnings were given; 3
-The claimant was slow and inaccurate in his work, but there
231.
232.
233.
234.
235.
236.
237.

App.
App.
App.
App.
App.
App.
App.

No.
No.
No.
No.
No.
No.
No.

3-78 (ESD).
188-78 (ESD).
251-78 (ESD).
750-79 (ESD).
733-79 (ESD).
718-79 (ESD).
30-80 (ESD).
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were no warnings given, and no claim or proof that the slowness and
2
inaccuracy was deliberate; 3 8
-The claimant made a mistake because of a good faith error in
2
judgment or discretion; 3 9
-The claimant missed two days work because she was seriously
beaten by her husband's friends in the employer's parking lot after
going to the office on Saturday (when the office was closed); she
notified the employer that she would be missing work and the
reasons therefor;2 4 0
-The claimant refused to obey an order of his supervisor; the
claimant and supervisor were related and were involved in a family
dispute unrelated to work; the claimant denied refusing to obey the
order; and the testimony of the supervisor was uncorroborated;' 41
-The claimant's cash register came up short on four occasions;
other employees had access to the register in each instance. The evi2
dence was held insufficient to support a finding of culpability; 42
-The claimant was given conflicting orders by different super2
visors, and he followed one and disobeyed the conflicting order. 43
In general, the Board has held that, where the evidence of misconduct is conflicting, all doubts should be resolved in favor of the
claimant. 2 44 In a recent decision, the employer and the claimant
agreed to alter personnel records to show that the claimant was on
leave without pay rather than having been fired for misconduct, as
was the case. The Board suggested that in those circumstances the
employer was unable to raise the issue of misconduct as a bar to an
2

otherwise valid claim.

45

3. Labor Dispute as the Cause of Claimant's Unemployment.
The Act provides that a claimant is not qualified to receive benefits if his unemployment is caused by a labor dispute, unless he can
show that he is not participating in or directly interested in the dispute, and that he does not belong to the grade or class of workers
which are participating in or directly interested in the dispute. 2 46 In
238.
239.
240.
241.
242.
243.
244.
245.
246.

App.
App.
App.
App.
App.
App.
App.
App.
N.M.

No. 6-80 (ESD).
No. 31-78 (ESD).
No. 28-78 (ESD).
No. 242-78 (ESD).
No. 253-78 (Comm.).
No. 37-80 (ESD).
No. 731-79(ESD).
No. 32-80 (ESD).
Stat Ann § 51-1-7(D) (Repi. 1979).
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24
Kennecott Copper Corp. v. Employment Security Commission, '
the court held that the burden of proof is on the claimant to prove
that the disqualification of this statutory provision does not apply.
Prior to 1979, the statute provided that a claimant is disqualified
if his unemployment is due to a work stoppage which exists because
of a labor dispute.2 4 8 In Albuquerque-Phoenix Express, Inc. v. Employment Security Commission,249 the court interpreted the term
"stoppage of work" as referring to the condition of the employer's
business activity, not to the claimant's performance of his duties. If
there was not a substantial curtailment of the employer's business
due to the strike, a claimant could not be disqualified on the basis of
this provision. In 1979, the legislature amended the language of the
'2
statute and eliminated the phrase "stoppage of work." 0 In doing
so, the legislature indicated that the statute is to be applied on the
basis of the employee's performance of his duties, not on the basis of
the effectiveness of the strike.
2 1
the claimants
In Wilson v. Employment Security Commission,
were non-striking employees who refused to cross the picket lines of
the striking employees. The employer argued that the claimants were
"directly interested" in the dispute because, although it started as a
grievance dispute over the suspension of a member of the striking
union, it became a contract dispute. The unions of which the claimants were members had contracts which expired on the same day as
the striking union's contract and all unions representing the employer's employees received similar terms. The supreme court held
that, since the strike was called on the basis of the suspension grievance, and because the record apparently did not support the employer's contract argument, the claimants were not disqualified.
The employer also argued, on the basis of the "integral functioning" test, that the claimants belonged to the grade or class of workers
participating in or directly interested in the dispute. The supreme
court rejected the integral functioning test, and stated that "grade or
class" means "an organized group, or at least a cohesive group, acting
in concert, where the striking member acts with the sanction of his
associates, in their behalf." 2 ' 2
The court in Wilson also rejected the argument that claimants were
participating in a strike because they had refused to cross the picket

247.
248.
249.
250.
251.
252.

81 N.M. 532, 469 P.2d 511 (1970).
1936 N.M. Laws, ch. 1, § 5(d).
88 N.M. 596, 544 P.2d 1161 (1975).
1979 N.M. Laws, ch. 280, § 14(D).
74 N.M. 3, 389 P.2d 855 (1963).
Id. at 14, 389 P.2d at 863.
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lines of the striking union. The court noted the history of violence in
labor disputes in the area and the general atmosphere of the current
strike and held that where there is a reasonable fear of violence resulting from crossing a picket line, a claimant will not be required to
cross the line. In Kennecott Copper Corp. v. Employment Security
Commission,2"' the court emphasized that the fear of violence must
be reasonable, and must be supported by more than unsubstantiated
rumors of possible violence. In Kennecott, where the rumors were
not substantiated, and where one employee did cross the picket line
without incident, the court held the fear to be unreasonable.
CONCLUSION
The primary purpose of the New Mexico Unemployment Compensation Act is to provide temporary financial assistance to the worker
who, through no fault of his own, has lost his job. Because of the
limitations on the amounts of benefits available to a claimant, the
Act does not establish a welfare program. It does, however, provide
the unemployed worker with at least a minimal income during the
time he is looking for another job. Although the case law on unemployment compensation is rather scant in New Mexico, what decisions there are clearly indicate that the courts, as well as the Administrative Board, interpret and apply the Act in a manner consonant
with the remedial character of the Act. These decisions, together
with the structure and provisions of the Act itself, help lessen the
financial impact of losing one's job, and allow the unemployed
worker to choose another job based on his experience and abilities
rather than on a requirement that he accept any job available in
order to survive.

253. 81 N.M. 532, 469 P.2d 511 (1970).

