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I. Introduction

Major Sources of
Criteria Pollutants in
Nonattainment Areas

Balancing the Goals of Clean·
Air, Environmental Justice, and
Industrial Development
Eileen Gauna5

Virtually ·every article about the Clean Air Act empha
sizes the complexity of the Act, and this article is no excep
tion. The Federal Air Pollution Prevention and Control Act, 1
commonly known as the Clean Air Act (CAA), is a confusing
statutory scheme resulting from a. multitude of enactments
dating back to 1955. 2 Significant amendments occurred in
1970,3 1977, 4 and in 1990. 5 Today's Clean Air Act is the result
of hard-fought legislative battles and compromises over the
types of pollution control strategies to adopt and the degree
of regulation to impose upon sources emitting air pollution,
from automobiles to manufacturing facilities. 6
One of the most difficult issues encountered concerns
geog·raphical areas where the air quality is poor and
unhealthy fm the residents, termed "nonattainment areas"
under the Act. 7 It is a simple fact that in order to attain a
healthy air quality in these areas, less air pollution has to be
emitted. This is where simplicity ends and difficult ques
tions begin. Should stationary source ownerss be required to
install expensive air pollution control equipment while
mobile sources (autos) and vehicle miles traveled increase
and consume any gain accomplished by stringent stationary
source control? If so, stationary source owners arguably pay
the price for unfettered automobile use. Should new emit
ting facilities be denied access into an area until healthy air
quality is achieved? If so, the result is that old industrial
facilities with poor pollution control capabilities are pre
ferred over newer facilities deslgned with cleaner technolo
gy. If an area is suffering from economic decay as well as
unhealthy air, should new facilities--:-and more pollution
be allowed into �he area anyway? If so, the result is that
impovE:rished areas are afforded less environmental protec
tion. These questions give rise to the equally important
question of who (or what) should determine the answers:
the federal government, the state government, the munici
palities, market dynamics, or t.he residents of the affected
communities?
s Associate Professor of Law. Southwestern University School of Law.
I thank fill Burtram. Casey Jarman. and Robert Verchik for helpful comments
on earlier drafts of this article. I also thank Southwestern University School
of Law for support, encouragement, and a summer research grant.
I. 42 u.s.c. 99 7401-7671q (1994).
2. Air Pollution Control Act, Pub. L. No. 84-159, 69 Stat. 322 { 1955).
3. Clean Air Act, Pub. L. No. 91-604, 84 Stat. 1705 (1970).
4. Clean Air Act Amendments of 1977. Pub. L. No. 95-95, 91 Stat. 685
(1977).
5. Clean Air Act Amendments of 1990. Pub. L. No. 101-549, 104 Stat.
2399 ( 1990). See ge11erally The Honorable Henry A. Waxman. An Overview of the
Clean Air Act Amendments of 1990, 21 ENVTL. L. 1721 ( 1991 ).
6. Waxman, supra note 5. at 1723.
7. 42 U.S.C. 9 7501(2) (1994).
8. For purposes of this article, the phrase "stationary source owners:
as well as the terms ·sources· or "facilities" include owners. chief executive
officers, managers, and other individuals with the authority to make deci
sions about pollution control options.

379

..•

·•

Vokme 3, Ntml8r 3
In some form or another, the Clean Air Act
attempts to answer these questions and resolve the
dilemma of persistent nonattainment areas. This
article addresses an important aspect of this dilem
ma: under what circumstances, if any, should a facil
ity which will emit large amounts of air pollution be
allowed to locate or expand operations in areas of
existing poor air quality? Industrial sections of urban
areas are the logical siting choices for many of these
facilities. In some instances, industrial facilities have
closed, leaving behind industrial sites, often moder
ately contaminated (termed "brownfield" sites), that
might be better suited for a new industrial facility
instead of residential use. 9 In other instances, an
existing operating facility 9n the site would like to
modernize equipm.ent and expand operations. From
one perspective, reindustrialization of urban indus
trial sites is not only sensible land use planning, it
provides beneficial economic recovery and local tax
revenues. Yet. reuse or expansion of existing indus
trial sites in urban areas raises troubling issues.
Additional air pollution will contribute to the already
unhealthy air quality. Residents of communities near
industrial sites-often predominantly poor and eth
nic minorities--are likely to already have a dispro
portionate share of environmental hazards from var
ious sources. •o In 1992, for example, the !;:PA specifi-

cally reported that "higher percentages of Blacks and
Hispanics live in · EPA-designated non-attainment
areas, relative to Whites, for particulate matter, car
bon monoxide, oz6ne, sulfur dioxide and lead," and
that indicators of unhealthful outdoor air quality
.positively correlate with low income areas.•• Despite
several studies indicating that distribution of air pol
lution is inequitable by race and income, 12 the envi
ronmental justice implications of Clean Air Act per
mitting remain unexamined and unresolved.
Therefore, reindustrialization, in g�neral, and air per
mitting, specifically, must be considered within the
larger social context to avoid exacerbating existing
environmental inequities.11
Part II of this article provides a brief historical
explanation of the Clean Air Act as it pertains to major
stationary sources. Part JJI is a more detailed discus
sion of permitting requirements for new and modified
major sources of air pollution in nonattainment areas,
a permitting process termed "new source review." Part
Ill also explores how the critical balance-that of
achieving healthy air while accommodating in9ustrial
development-is resolved within the technicalities of
the permitting process for major sources, termed
"nonattainment area new source review." This complex
regulatory process is designed to take into account crit
ical environmental, social. and economic values.

9. The reuse of contaminated and abandoned industrial sites
raises a host �f difficult issues under the Comprehensive
Environmental Response, Compensation and L iability Act (CER
CLA). 42 U.S.C. §§. 9601-75 (1994), induding to what degree redevel
opment goals should be accommodated by reducing deanup stan
dards and liability. These issues are beyond the scope-of this article.
For an exploration of industrial redevelopment and CERCLA see
Douglas A McWilliams, E"viro"mt"tal Justice and Industrial Rtdtw/opmt"I:
Eco,wmics and Equality i" Urlia" Rlvitaliza!ion, 21 EcOI.OGY L.O. 705 (1994).

13. For a recent bibliography of legal writings concerning envi
ronmental inequities, see Robert W. Collin. Review of Ifie I...egal Literatun
on Environmtntal Racism, Environ111t11tal Equity, and Environmt"tal Justice. 9
J. ENVTL L & Lmc. 121 (1994). For a discussion of the historical and
social context of the environmental justice movement. see Eileen
Gauna, Environ111t11tal Citizen Provisio"5, Obstad6 a"d Incentives on tire Road
to Enviro"mmtal Justice, 22 EcOI.OGY L.O. I (I 995). Although many legal
commentators have examined the unequal distribution of hazardous
waste sites. id. at 6 n.22, some have examined siting inequities from
a broader perspective. Set. e.g.. Robert W. Collin. Environmental Equity:
A Law and Pla""ing Approadt to E"vironmt"tal Racism, 11 VA. � L.J.
495 (1992) (discussing inadequacies of litigation and suggesting
tommunity-level environmental planning); Richard J. Lazarus·.
P11�11i119 E"viro"mt"tal Justice: Tire Distributio"al F/fects cf Enviro"mt"tal
Protection, 87 Nw. U. L REY. 787 (1993); Vicki Been, Wfrat's FainitSS Got to
Do Wilfr It? E"viro"mt"tal Justlct a"d the Siti"g of Locall11 Undtsimblt La"d
Uses. 78 CORNEJ..J.. L. REv. 1001 (1993); Vicki Been. L«ally Undtsirable Land
Uses in Mi,writ11 Neigfworfwods: Disproportionate Siting or Maritt D11namks?.
103 YJ.U. L.J. 1383 (1994) Jhereinafter Been. Dispropo,tio"att Siti"g or
Maritt D11namiG?I: McWilliams, supra note 9. Set also U,iequal Protectio":
Tire Racial Divide i" E"viro"111t11tal Law, NA'l'L LJ.. Sept. 21, 1992, at SI·
512; l<ENNEl'H A MANASmt, ENVIRONMENTAL. PROTECllON ANO JUST1CE.
REAoiNCS ANO CoMMENTARY ON ENVIRONMENTAL I.Aw ANO PRAcr1CE (1995).
For non-legal examination of the environmental justice issues.
see COMM1$10N FOR RAcw. ]usncE. UNITED CHURCH OF CHRIST, TOXIC
WASTE AND RAcE IN THE UNITED SrATES: A NATIONAL REPORT ON R/tclAJ.. ANO
Soc10-EcONOMIC CtiARAcTERJsncs OF COMMUNmES WrrH HAzARoous WASTE
5rrEs (1987); ROBERT D. BuU>.RD. DUMPINC IN DooE: RACE. ClAss ANO
ENVIRONMENTAL CluAf..ny (I 990); RAcE AND ENVIRONMENTAL. HAviRos, supra
note 10; CoNFRONTINC ENVIRONMENTAL RAclSM: VOICES FROM THE
GRASSROOTS (Robert D. Bullard ed.• 1993); TOXIC STRUCCUS: THE THEORY
ANO PRAcnCE OF ENVIRONMENTAL. JUSTICE (Richard Hofrichter ed.• 1993);
UNEOUAL PRorEcTION: ENVIRONMENTAL JUSTICE AND COMMUNmES OF CoLOR
(Robert D. Bullard ed.• I 994); JIM ScHWAB, DEEPER SHADES OF GREEN: THE
RlsE OF BUJE-CoUAR AND MlNORrrY ENVJRONMENTAIJSM IN AMERICA (1994 ).

I 0. Su ENVIRONMENTAL PROTECTION AcENCY, ENVIRONMENTAL
EOUJ1Y: REDUCINC RISK FOR ALL COMMUNrrJES, VOL. I WORKCROUP
REPORT TO THE ADMINJsm,,.TOR (1992) !hereinafter EPA WORKCROUP
REPORT); ENVIRONMENTAL PROTECTION AcENCY, ENVIRONMENTAL Eourrv:
REDUCINC RISK FOR ALL COMMUNmES, VOL.. 2 SUPPORTINC 0ocuMENT
(1992) !hereinafter EPA SUPPORTINC DocUMENT) (collectively, the
EPA WORKCROUP REPORT and the EPA SUPPORTINC DocUMENT will be
referred to as the "1992 EPA REP6RT''I: RACE AND THE INCIDENCE OF
ENVIRONMENTAL HAzARDS: A TIME FOR DISCOURSE (Bunyan Bryant &
Paul Mohai eds.• 1992) (hereinafter RAcE AND THE INCIDENCE OF
ENVIRONMEmAL HAZARDS! (discussing incidence of exposure to
environmental hazards by race).
I I. EPA SUPPORTINC DocuMENT, supra note I 0, at 11. Moreover,
African-Americans were shown to have higher levels of carbon
monoxide than Whites in a national study. Id.
I 2. See Paul Mohai & Bunyan Bryant. E"viro"me"tal Racism:
Reviewing tire Evidence. i" RAcE AND THE )NODENCE OF ENVIRONMENTAL
HAZARDS. supra note 10, at 166 (table summarizing ten studies of air
pollution in urban areas). All ten studies indicated an inequitable
distribution of air pollution by income; five of the ten studies indi
cated inequitable distribution of air pollution by race; one did not
find an inequitable distribution by race. and four did not study
distribution by race. Id. Two national studies did not find
inequitable distribution by income: one found inequitable distri
��tion by race: the other did not study distribution by race. Id.
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Of equal significance, however, is that the per
mitting agency must make an initial determination
whether new source review is applicable to changes
at an existing source. These "applicability determina
tions" in essence trigger the safeguards of new
source review--or not. In this article, new source
review and the associated permit requirements are
discussed prior.to a discussion of applicability deter
minations. Hopefully, a description of new source
review in Part lll will inspire in the reader an appreci
ation of the importance of initial applicability deter
minations as described in Part IV. Applicability deter
minations raise seemingly irreconcilable problems.
On the one hand, environmental values might
be impaired when substantial emissions .increases
escape stringent major new source regulation in
nonattainment areas. In addition, important social
values are implicated when environmentally signifi
cant decisions are made before the formal permit
process is triggered and public participation is
allowed. This has the potential to leave affected
communities without meaningful participation in
the decision. On the other hand, if new source regu
lation is triggered for any change in operations
involving an emissions increase, source owners will
have a disincentive to upgrade equipment and use
modem, cleaner technology. Once a formal permit
ting process is triggered, the associated cost and
delay could significantly hinder or preclude industri
alization that might be appropriate and beneficial.
This article examines this dilemma and con
cludes with suggestions of how, under present law,
the permitting authority might consider environ
mental inequities and expand public participation
avenues for residents in the surrounding communi
ties who have a health and economic stake in the
resolution of the applicability and permitting issues.
II. The History of the Nonattainment Major
Source Permitting Program

Prior to 1970, the Clean Air Act did little to direct
ly regulate many sources of emissions of air pollu
tants. The Air Pollution Research and Technical
14. Pub. L. No. 84-159, 69 Stat. 322 (1955). See Joseph R. Dancy,

The Impact of the Clean Air ht's Ozone Non-Attainment Areas on Texas: Major
Problems and Suggested Solutions. 47 SMU L. REV. 451 (1994).

\

15. Clean Air Act Amendments of 1963. Pub. L. No. 88-206,
77 Stat. 401 (1963).
16. Clean Air Act Amendments of 1965, Pub. L. No. 89-272.
79 Stat. 992 (1965); ZYGMUNT [. B. PLATER ET AL.. ENVIRONMENTAL LAW
AND PoLICY: A COURSEBOOK ON NATURE, LAW, AND SOCIETY 761 (1992).
17. Air Quality Act of 1967, Pub. L. ·No. 90-148, 81 Stat. 465
(196i). The 1967 Act required the states to adopt ambient air
quality standards and to develop impleme!'tation plans.
18. Ambient standards are defined more particularly as the
"maximum concentration of a pollutant applicable for various
time periods that are not to be exceeded more than a specified
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Assistance Act of 1955 funded research on air quality
issues.1 4 The Clean Air Act of 1963 expanded federal
funding and provided grants for states to create and
enforce air quality standards.15 The 1965 Motor
Vehicle Pollution Control Act authorized study.16 The
1967 Air Quality Act was the first to preempt state reg
ulation of auto emissions and create regulatory
authority over stationary sources, but it contained few
federally enforceable substantive restrictions.11
A 1970 Clean Air Act Amendments and Pre-1977 Policies
The Clean Air Act Amendments of 1970 provid
ed the basic structure of today's regulatory scheme.
In a surprising increase of federal regulatory author
ity, Congress provided for the federal government
(not the states) to establish standards for air quali
ty and mandated the states to achieve and maintain
compliance with nationally uniform standards by a
designated date. The then-recently created
Environmental Protection Agency (EPA) was to
develop the standards and oversee the states in
their efforts to achieve and maintain them.
The Act provided for the new creation of nation. ¥11 ambient standards and technology-based· stan
dards. Ambient standards refer to the amount of pol
lutant in the ambient air over a period of time, 1s
regardless of the sources of the pollution.
Technology-based standards generally· refer to the
method of controlling emissions from a particular
unit or source, regardless of location.19 Ambient air
quality standards provided the reference point for
the regulatory scheme. Ambient standards are harm
based standards as they are determined by reference
to a safe level of a given pollutant in the air. In devel
oping the · ambient standard, neither the cost of
achieving the standard nor the technology availabl�
to achieve the standard could be considered. 20
Under this scheme, if the Administrator deter
mined that a particular air pollutant-particulate
matter of a small size, 21 for example-was adverse to
human health but was emitted into the air by numer
ous and diverse sources, she was to determine how
much of the pollutant could safely remain in the air
over a period of time without harm to sensitive indinumber of times annually." PLATER ET AL.. supra note 16, at 676.
19. In the generai'definition section of the Clean Air Act:
The terms "emission limitation" and "emission standard"
mean a requirement established by the State or the
Administrator which limits the quantity, rate. or concen
tration of emissions of air pollutants on a continuous
basis. induding any requirement relating to the operation
or maintenance of a source to assure continuous emission
reduction. and any design. equipment. work practice or
operational standard promulgated under this chapter ....
42 U.S.C. § 7602(f) (1994) (footnote omitted).
20. Lead Indus. Ass'n, Inc. v. EPA, 647 F.2d 1130 (D.C. Cir.).
449 U.S. 1042 (1980).

cert. denied,

21. Particulate matter less than 10 microns in size (PMlO).
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their borders would be regulated to achieve the
viduals, such as young children, the elderly, and the
national standards. In designing the mix of control
ill. 22 The Administrator determined, for example, that
l 5o' grams per cubic meter of particulate matter could . strategies. the state could impose requirements by
safely remain in the ambient air over a 24-hour peri
reference to an industry category or by reference to
specific facilities, or even allocate emission limita
od without undue harm, and that became one of the
tions for stationary sources within the same indus
primary national standards for particulate matter: If
try and region on an ad hoc basis.29 The states could
ambient air measurements in an air quality control
require stationary sources to do more. but not less,
region23 revealed that this concentration was exceed
than required by federal law. States could also.
ed a specified number of times annually, the area
respond to local conditions by deciding which activ
would not be in compliance with the standard.
Eventually, national primary ambient air quali
ities would be subject to strict regulation and which
activities might be afforded more favorable regulaty standards24 (NMQS) were developed for six pol
tory treatment.lo
lutants which were determined to come from
The 1970 Clean Air Act was envisioned by '
numerous and diverse sources and which adversely
Congress to be a federal-state "partnership" in air
·affected human health. 25 The pollutants eventually
pollution control.3 1 Although the states retained
identified under this category were carbon monox
some flexibility to design their o�n programs. the
ide (CO), lead (Pb). nitrogen dioxide (N02). particu
federal government was definitely the· controlling
late matter (PM). ozone and sulfur dioxide (S02).
partner. If the Administrator of the EPA deemed the
These became known as criteria pollutants. 26 Ozone
is not a pollutant which is emitted from a source, .state implementation plan inadequate, she was
authorized to impose a federal implementation plan.
but rather is a photochemical reaction resulting
If the Administrator determined that an approved
from the action of sunlight on nitrogen and volatile
plan did not yield the anticipated progress. she could
organic compounds (VOCs). As such, nitrogen
oxides (NOXs) and voes became the regulated sur
call for an SIP revision.32 In addition. the states· dis
rogates for the prevention of ozone.
cretion in designing control strategies was limited by
technology-based emission standards that were a
States were to submit state implementation
plans ·(SIPs) by mid-197227 to be appro�ed by the
federal statutory minimum. For example, Congress
Administrator. Under the SIPs. states would commit
elected to impose new source performance stan
to various control strategies designed to achieve or
dards on all new stationary sources of air pollutants.
maintain the primary NMOS for criteria pollutants
regardless of their location. New source performance
by mid-1975. 28 Generally, the states had the author . standards (NSPS) are technology-based standards
ity to determine how sources of air pollution within
promulgated with reference to industry category.33

•

22. For an interesting discussion of the scientific. legal. and
political issues raised in connection with determining an ambi
ent standard. see Marc C. Landy, Marc J. Roberts. Stephen R.
Thomas. &Valle Nazar, Revising tfie Ozone Standard, in MARC C. l>.NDY
ET AL., THE ENVIRONMENTAL PROTECTION AGENCY: AsKINC THE WRONG
QUESTIONS FROM NIXON TO CLINTON 49-88 (1994).
23. Air quali� control regions were first required under the
1967 Clean Air Act. An air quality control region may include the
geographical areas of more than one state.
24. ln addition, the Act required promulgation of "secondary"
national air quality standards, which would be sufficient to protect
the ·public welfare." 42 U.S.C. § 7409(b)(2) (1994), defined as
induding effect on soils. water. crops, wildlife. weather. economic
values and personal comfort and well being. Id.§ 7602(h).
. 25. 42 U.S.C. § 7408(a)( I )(A) ( 1970); 42 U.S.C. §
7408(a)( I )(Al( 1977). Under the 1990 Amendments. the
Administrator's finding which triggered a duty to regulate under
CAA§ 108 changed from emissions which may reasonable be
anticipated to adverstl11 affect public health to ·emissions of which
... may reasonably be antfcipated to endanger public health or
welfare." 42 U.S.C.§ 7408(a)( I )(A) (1994) (emphasis added).
26. A similar approach was undertaken for other hazardous air
pollutants which were not regulated as criteria pollutants. The 1990
Amendments substituted a technology-based approach to stan
dards. 42 U.S.C.§ 7412 (1994). The scope of this artide is limited to
the regulation of major sources of criteria pollutants under the Act.
For proposed regulations concerning major sources of hazardous
air pollutants. see Hazardous Air Pollutints: Proposed Regulations
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Governing Constructed, Reconstructed or Modified Major Sources,
59 Fed. Reg. 15,503 (1994) (to be codified at 40 C.F.R.§§ 63 and 70).
. 27. RICHARD A. UROFF, AIR POLLUTION OFFSETS, TRADING, SELLING
AND BANKING 7 (1980).
28. WILLIAM H. ROOCERS, JR., I ENVIRONMENTAL l>.W: AIR AND
WATER§ 3.1Bn.l (1986&Supp.1995).
29. Stephen Fotis, Comment.. Private Enforumtnt of tfit Clean
Ai�Act and Clean Water Act, 35 AM. U. L. REV. 127, 169 (1985).
30. For example. the state might decide that existing sources
in industry category A might not be required to install control
technology because of the expense involved. but that existing
sources in industry category Bshould be required to install con
trol technology which was available at a reasonable cost.
3_t'. Theodore L. Garett & Sonya D. Winner. A Clean Air Act
Primer, Part I; 22 ENVTL. L. REP. (Envtl. L. Inst.) 10,159, 10,161 (1992).
32. 42 u.s.c.§ 7410 (1994).
33. New stationary sources are sources in which construc
tion or modification is commenced after publication of regula
tions prescribing standards of performance for the particular
industry category. For example. ·a primary lead smelter is con
sjdered a new source under the law if the construction or modifi
cation of that smelter began after October 16. 1974, the date the
EPA first promulgated standards of performance for primary lead
smelters." M ARK SCUil.LACE, 3 ENVIRONMENTAL l>.W: AIR POLLUTION 53
(2d ed. '1992) (citation omitted). Modification means physical
changes or changes in operation methods which increase or add
emissions of air pollutants. 42 U.S.C.§ 741 l(al(2), (4) (1994).
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The rationale for imposing minimum standards on
new sources,34 regardless of location, is simple. It is
more efficient to design a riew source with cleaner
technology than to retrofit an existing source. Thus,
when the source owner is making the initial capital
investment in equipment with a potentially long life,
the regulatory strategy is to take advantage of this
opportune time to require technology which is as
clean as feasible.
Despite control requirements for: new sources
and ambitious compliance deadlines, air pollution
proved to be an intractable problem. There was
widespread failure to achieve the standards by mid1975. 35 Jn theory, once the 1975 deadline came and
the standards were not met, new facilities could not
locate in noncomplying areas because the new facil
ities would contribute to the continuing violation of
national standards. 36 The reality of the situation.
however, was that the EPA, the state regulators,
industrial interests and environmental interests all
needed a workable solution in the face of a problem
which was more permanent than Congress had
anticipated. In dirty air areas, existing companies
needed to modernize equipment and expand facili
ties, 37 and industrial growth was often necessary to
maintain viable local economies.
, In response to this situation, the EPA promul
gated an "emission offset policy" to allow new
sources of significant pollution in noncomplying
areas.38 Under this policy, "major" new or modified
so1,Jrces of air pollution 39 would be allowed to locate
or modify operations in noncomplying areas if cer
tain conditions were ·met. The owner of the pro
posed new or modified source would have to obtain
offsets from other sources existing in the area.

Offsets are air emissions, generally measured as
tons per year (tpy), that the source owner establish
es will leave the area so as to "offset" the increased
air emissions from the new or modified source. The
offsets had to be in a greater than I to I ratio. 4o
Additionally, the facility owner had to agree to
install technology better than normally required by
the NSPS. The so·urce had to use technology which
would produce the "lowest achievable emission
rates" (LAER), even if the technology was much
more expensive than NSPS technology. 41

34. In addition to NSPS, CM § 112 authorized the EPA to
promulgate emission standards for hazardous air pollutants, arid
CM Title II allowed regulation of emissions from mobile sources.
Id.§§ 7411, 7412. 7521-90.
35. RODGERS, supra note 28. § 3.18, at 182.

fit in the affected area; and (c) that if the EPA called for a revi
sion of the SIP, construction would not occur un.til EPA
approved the revision. The emissions policy was controversial.
LtRoFF, supra note 27, at 11.
42. The EPA does not designate nonattainment areas for
lead. Emissions Trading Policy Statement; General Principles
for Creation, Banking and Use of Emission Reduction Credits,
51 Fed. Reg. 43,814, 43,834 11986) ("Final Policy Statement" and
• accompanying technical issues document). In addition. some
areas are not classified (as attainment or nonattainment); how
ever. these unclassified areas are typically treated as attain
ment areas for purposes of siting major sources of air pollu
tioi:t. Id. at 43,838 n.3.

36. LIROFF. supra note 27, at 5.
37. Id. at 6 (describing the expansion needs of the steel
industry, mostly located in nonattainment areas). See also Tlie
Steel Industry and Enforcing tlie Clean Air Act, in I.ANDY ET AL., supra
note 22, at 204.
38. 41 Fed. Reg. 55,525 (1976); 41 Fed. Reg. 55,556 (1976);
LIROFF, supra note 27, at 8 ri.20.
39. Defined by regulation as having allowable emissions of 100
tons per year (tpy) or more of PM, SO. NO or non-methane hydro,:
carbons, or more than 1,000 tpy of CO. LIROFF, supra note 27, at 7.
40. Stated otherwise, if the new source would emit 100 tpy
of particulate matter, the owner had to demonstrate that more
than I 00 tpy of particulate matter emissions would be abated.
41. Other conditions were: (a) that the applicant had to
certify that all sources owned or controlled by the applicant in
the area quality control region were in compliance; (bl that the
offset arrangement would yield a positive net air quality bene-

B. 1977 Amendments and Pre-1990 Policies
In 1977, recognizing the permanence of air pol
lution problems, Congress amended the Clean Air
Act by adding a new Part D, which pertained specifi
cally to areas that remained out of compliance with
NMOS. If monitoring disclosed that an air quality
region exceeded the national standard (e.g., more
than 150 grams per cubic meter of particulate matter
over a 24 hour period more than a specified number
of times annually), it was deemed a nonattainment
area for that part_icular pollutant.42 Thus, one air
quality !=Ontrol region could be classified in attain
ment for lead and sulfur dioxide, but classified a
nonattainment area for particulate matter and
ozone. 43 For the nonattainment areas, states were to
submit inventories of emissions from all sources of
pollutants of concern44 and develop plans for the
area which would provide for reasonable further
progress towards attainment. 45 The states were
given until 1982 to achieve compliance with NMQS
in nonattainment areas, with possible extensions to
1987 in cases where the state demonstrated it was
impossible to meet the 1982 deadline.46

.
43. Particulate matter, carbon monoxide, and ozone (VOCs
and NOX precursors) have been the more severe and 1ntractable
problems. RODGERS, supra note 28, § 3.1B(A).
44. 42 U.S.C. § 7502(b)(4) (Supp. V 1981 ).
45. Id. § 7502(b)(3). Reasonable further progress was gener
ally defined as an annual incremental reduction in emissions
which the Administrator determined was sufficient to provide for
attainment by the deadline. Id.§ 7501(1.).
46. Id.§ 7502(a).
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The 1977 Amendmen.ts contained specific
requirements for major sources of criteria pollu•
tants, such as the codification of the EPA's 1976 off·
set policy with some modifications.47 In addition. a,
permit program was established which prc;>vided that
all the new and modified m�jor stationary sources were
required to obtain a federal permit under the Clean
Air Act in order to commence construction and oper
ate.48 The· permit could be obtained if the major
source demonstrated that the decrease in emissions
from existing sources were sufficient to offset the
increase proposed by the new or modified source
and still continue reasonable further progress
toward attainment.49 The source was also required
to install 1.AER technology. 50 The 1977 Act also
· adopted the EPA's policy that existing major sources
of· criteria pollutants in nonattainment · areas use
"reasonably available control technology" (RACT).51
If the state implementation plan controlled emis
sions beyond what was required to achieve air quali
ty standards. the state essentially created a margin for
growth. The proposed major source could use this
·margin in lieu of offsets, but a new source would still
have to install l.AER technology and an �xisting
source would have to i{lstall RACT. The offset
approach and the alternative growth margin approach
were notably refined in a 1979 offset ruling, 52 in new
source review rules promulgated in 1980,53 and again
in a 1986 Emissions Trading Policy Statement.54
These rules and statements, as revised,55 still provide
important clarification for major emitting sources.

Although the 1977 Act extended the old attain
ment deadlines and specifically allowed new and
expanded .facilities-hence, growth-in nonattain
ment areas, there were potentially severe sanctions
for states which failed to attain NAAOS by the dead
. line, including orders prohibiting the· construction
or modification of major stationary sources and the
disallowance of federal funds for highway projects. 56
Despite the potentially severe sanctions. the first
deadline of 1982 and the extension to 1987 came
and went. and many areas were still exceeding
national standards.57 At this point, the EPA took the
position that cutoff of highway funds was a discre·
tionary .sanction58 and instead substituted a policy
of imposing additional SIP requirements for those
areas still out of compliance. 59 This practice was
commonly called a "SIP call."60 The policy was con
troversial in large part because it concerned matters
at the heart of the nonattainment problem: the
degree of sacrifice necessary and the extent to
which nationwide uniformity' of SIP requirements
would be imposed in order to attain NAAOS.61

47. L1ROFF, supra llQte,27, at 12. The modifications were that
the offset policy would remain in effect until 1979 and the base
line, a controversial subject, would be the SIP in effect at the time
of the permit application.

57. RODGERS, supra note 28, § 3.1 B n.84. The 1990
Amendments repeal part of the construction ban except for bans
imposed due to inadequate New Source Review Programs or fail
ure to provide for timely attainment of SO,. See State
Implementation Plans; General Preamble for the Implementation
of Title I of Title I of the Clean Air Act Amendments of 1990, 57
Fed. Reg. 13,498, 13,552 (1992).

.

/

48. 42 U.S.C. 9 7503 (Supp. V 1981).
49. Id. § 7503( I).
50. Id. § 7503(2).
51. Id. 9 7502(b)(3).
52. 44 Fed. Reg.' 3282 ( 1979) (codified as Emission Offset
Interpretive Ruling, 40 C.F.R. § 51 app. S ( 1979)).
53. The 1980 regulations were primarily aimed at new
source review in attainment areas, but they clarified terms applic
able to nonattainment areas as well. 45 Fed. Reg. 52,676 (1980)
(PSD regulations addressing clarification of terms ·major station
ary source" and ·major modification").
54. 51 Fed. Reg. 43,814 (1986).
55. The 1980 regulations have undergone revisions from
time to time. See, e.g., 46 Fed. Reg. 50,766 (1981) (codified at 40
C.F.R. §§ 51, 52 (1981)) (netting on a plantwide basis); 49 Fed.
Reg. 43,202 ( 1984) (codified at 40 C.F.R .. §§ 51, 52 (1989)) (fugitive
emissions in applicability determinations); 54 Ped. Reg. 27,274
and 54 Fed. Reg. 27,286 (1989) (codified at 40 C.F.R. §§ 51, 52
(1989)) (federal enforceability of emissions controfs); 57 Fed. Reg.
32.314 (1992) (codified at 40 C.F.R. §§ 51, 52, 60 (1993)) (physical
or operational changes at electric utility plants).
56. 42 U.S.C. § 7506 (Supp. V 1981).
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C. 1990 Amendments and Subsequent Policies
The 1990 Amendments brought new deadlines,
new programs,62 and more specificity to existing
programs. The structure of the part D nonattain
ment program remained intact but classifications
and requirements were refined. Nonattainment /
areas are now classified by the severity of the air
pollution problem. Ozone nonattainment areas. for

58. McCarthy v. Thomas, 17 Envtl. L. Rep. (Envtl. L. Inst.)
21.214 (D. Ariz. 1987). But see New Mexico Environmental
Improvement Division v. Thomas. 789 F.2d 825 ( 10th Cir. 1986).
See Garett & Winner. supra note 31, at I0, 17 4 n.11.
59. State Implementation Plans; Approval of Post 1987
Ozone and Carbon Monoxide Plan Revisions for Areas Not
'Attaining the National Ambient Air Quality Standards .. 52 Fed.
Reg. 45,044 (1987); 42 U.S.C. § l lO(a)(2)(H) (Supp. V 1981)
(authority to call SIPs).
60. Garett & Winner, supra note 31, at 10.174. The EPA, how
ever. was not to approve the SIP unless it included all possible
control measures. Delaney v. EPA, 898 F.2d 687 (9th Cir.). cert.
denied. 111 S. Ct. 556 ( 1990) (holding that E PA lacks authority to
grant de facto extension and must impose FIP imposing every
available control measure).
61. Garett & Winner. supra note 31. at 10,174.
62. There are other significant changes to the Clean Air Act
under the 1990 Amendments which are generally outside the
scope of this article. The changes include a mandate, under newly
enacted Title V, that the states develop and submit for approval a
comprehensive permit program for all sources of air pollution (not

=
=
!

Sping 1996
example, are classified as "marginal," "moderate,"
"serious," "severe," or "extreme."63 Nonattainment
areas for carbon monoxide and particulate matter
are classified as either "moderate" or "serious."64
Compliance deadlines now depend upon the
degree of nonattainment.65 Although areas with
exceptionally bad air quality have more time to
attain compliance, these areas have more stringent
SIP requirements, 66 including controversial trans
portation control measures.67
Some of the more stringent requirements per
tain specifically to new and modified major station
ary sources of criteria air pollutants. First, the 1990
Amendments changed the definition of a major
source of air pollution by defining "major source" in
relation to the severity of the air pollution problem.
For example, if the area is classified as a "marginal"
ozone nonattainment area, a major source is
defined as one which has the potential to emit 100
tons per year or more of volatile organic com
pounds.68 However, in an area classified as an
"extreme" ozone nonattainment area. a major
source is defined as one which has the potential to
emit only ten tons per year of volatile organic com
pounds.69 The result. which affects modernization
and industrial growth in areas with exceptionally
poor air quality, is that many more facilities are _
classified as new or modified major sources.
Relatively smaller facilities are required to undergo
a complicated review process and will be subjected
to stringent requirements for major sources.10
just major sources). Although many states had permit programs
in place, the permit programs are now subject to EPA approval
and oversight. See 42 U.S.C. §§ 7661-7lq (1994); 57 Fed. Reg 32250
( 1992) (State Operating Permits Program); 61 Fed. Reg. 34202
(1996) (Federal Operating Permits Program). Title V is primarily
procedural and not generally intended to create new substantive
requirements. 57 Fed. Reg. 32250. 32284 (1992). However, the reg
ulations for Title V operating permits programs envision the inte
gration of existing EPA-approved state new source review pro
grams for major sources. Id. at 32259, 32289; For a discussion of
the permit program. see gene'rally David P. Novello. The New Clea"
Ajr Act Operati"g Permit Program: EPA'.s Fi"al Rults, 32 ENV!L. L. REP.
(Envtl. L. Inst.) 10,080 (1993). The 1990 Amendments also estab
lished what is commonly called the "acid rain program; a program
which establishes a market for the buying of rights to emit sulfur
• dioxide. See42 U.S.C. §§ 7651-510 (1994).
63. 42 U.S.C. § 751 l(a) (1994).
64. Id.§ 7512(a).
65. See, e.g., id. § 7512(a) (stating that moderate nonattain
ment areas for carbon monoxide must attain NMQS by
December 32, 1995, and serious areas must achieve attainment
by December 31. 2000.); id.§§ 7501-15.
66. All nonattainment areas must revise SJPs to provide for
adoption of reasonably available control measures (including
RACT). provisions to ensure reasonable further progress. an inven
tory of emissions from all sources. identification and quantifica
tion of emissions that might be allowed for new or modified major
stationary sources locating in a zone targeted for economic devel
opment. a permit program for major new/modified sources. provi-

Maj« Sollms of {riterio Pollutlll1s in Nonathinment Areas
To the variable defir,iition of major source, the
1990 Amendments tie the offset requirements to
the degree of nonattainment as well. The· greater
the degree of nonattainment, the greater the
amount of offsets required to obtain a permit. For
example, new major sources proposing to locate in
"marginal" ozone nonattainment areas must offset
emissions by I.I to 1,71 while new major sources
proposing to locate in an ··extreme" ozone nonat
tainment area must offset emissions by 1.5 to 1.12
To illustrate, for an increase of JOO tons per year of
air emissions of a pollutant, the proposed source in
the marginal area would establish a reduction of
110 tpy of.emissions in the area but a similar pro
posed source in an extreme area would establish a
reduction of 150 tpy of emissions in the area. The
new requirements also explicitly limited the types
of emission reductions which might be allowed as
an offset. 73
In addition to the requirements to obtain off
sets and use LAER. the 1990 Amendments imposed
other conditions to preconstruction permits. The
Amendments adopted the 1979 Emission Offset
Interpretative Ruling requirement· that the major
source applicant demonstrate that all major sources
within the state owned or operated by the applicant
are in compliance with Clean Air Act requirements.74
The existing state implementation plan must be
adequate. and the applicant must perform an
"analysis of alternative sites, sizes .. production
processes, and environmental control techniques
sions for enforceable emission limitatiOos. specific requirements
applicable to NMQSs. and automatic contingency measures
should the state fail to meet the deadline to attain NMQS. 42
U.S.C. § 7502(c) (1994). Areas with higher nonattainment classifi
cations have additional requirements. For example, ozone nonat
tainment areas higher than marginal must provide for vehicle
inspection and maintenance programs and gasoline vapor recov
ery. Ozone nonattainment programs higher than serious must
impose additional transportation controls and possibly potential
emission fees. Extreme ozone nonattainment programs (Los
Angeles) must provide for a clean fuels program. 42 U.S.C. § 751 la
(1994). See generally Garett & Winner, supra note 31, at 10,185 (chart).
67. 42 u.s.c. § 7408(1) (1994).
68. Id. § 7602(i).
69. Id.§ 751 la(eJ.
10. See Part m. i"fra.
71. 42 U.S.C. § 751 la(al(4) (1994).
72. Id.§ 751 la(e)( I) (except the SIP requires existing major
sources to use BACT for which the ratio is 1.2 to I).
73. ld. § 7503(c). Offsets are ordinarily obtained only from
sources in the same nonattainment area unless another area has
an equal or higher classification and retired emissions (offsets)
from the area where offsets are obtained contribute to the nonat
tainment problem in the area where the new/modified source will
be built. Emissions reductions otherwise required may not be
counted as offsets. Id. § 7503(cl(2).
74. Id.§ 7503(a)(3).
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for such proposed source."75 The analysis· must
include a demonstration that benefits of the pro
posed source significantly outweigh the environ
mental and social costs imposed as a result of the
location, construction or modification. The use of a
growth allowance in lieu of offsets (to obtain a per
mit for a new or modified major source in a nonat
tainment area) is not allowed' if the SIP is found to
be inadequate.76
The 1990 Amendments have far reaching
impacts-both good and bad-upon Part D (nonat
tainment) new source review programs. From an
environmental perspective, the tightening of con
trols will help nonattainment areas attain healthy
air. The increased requirements could lead to cre
ative solutions and new technology as s�urces
attempt to decrease emissions to avoid new source
review or decrease emissions to create emission
reduction credits for use in offset transactions.
From the administrative perspective, the states
must develop plans with new source review pro
grams to comply with the 1990 Amendments. 77 The
addition of smaller sources into the program will
increase the administrative burden on reviewing
agencies and the EPA. Not only will there be more
applicability determinations and permit applica
tions, but smaller source owners will have to be
advised and trained in the technical requirements
associated with new source review. In addition. the
more stringent requirements adversely affect a
state's ability to encourage industrial development
75. Id. 9 7503(a)(5).
76. Id. 9 7503(b).
77. The process by which a new or modified major source of a
criteria pollutant obtains a permit under the Clean Air Act is termed
New Source Review. Permits for major sources in attainment areas
are termed PSD permits or Part C permits, while permits for major
sources in. nonattainment areas are termed nonattainment area
permits or part D permits. The entire program. including PSD and
NM permit reviews, is referred to as the ·NSR Program." meaning
New So'urce Review Program. See ENVIRONMENTAi. PROTECTION A/:,ENCY,
DRAfT EPA NEW SouRCE REvlEW WORKSHOP MANUAi. 2·3 (1990) (here
inafter EPA NSR MANUAi.i. The EPA NSR MANUAi. does not establish
binding regulatory requirements, nor is it an official statement of
policy. Id. at I. However, the EPA NSR MANUAL will be used in this
article to help describe the mechanics of the new source review pro
gram, although it is subject to NSR regulations and is subject to
authorized variation by state permitting authorities.
78. As a result of these concerns, in 1972 EPA began an effort
to reform the major new source review program; the effort contin·
ues to the present. On March 16 and 17, 1993, the EPA held a New
Source Review Simplification·workshop. See EPA NEWSouRCE REVIEW
SIMPUFICATION WORKSHOP (Mar. 17-18, 1993) (transcript on file with
author and available on the EPA Office of Air Quality Planning and
Standards-Technology Transfer Network. which can be reached on •
the Internet via Telnet: ttnbbs.rtpnc.epa.gov) thereinafter EPA NSR
SIMPLIFICATION WORKSHOP 11. The EPA also held another
Simplification Workshop on June 4, 1993. See EPA NEW SouRCE
REVIEW SIMPUFICATION WORKSHOP (lune 4, 1993) (transcript on file with
author and available from the EPA tedmology transfer network.
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and redevelopment in nonattainment areas.
Understandably, the regulated. community is
concerned about the complexity of the permit pro
gram and resulting cost and project delays.78 Some
fear that stringent major source requirements might
not yield the anticipated environmental advantages
and will unduly restrict industrial and economic
growth. These fears highlight the interplay between.
local and national concerns. Comparatively strict
requirements for nonattainment areas probably
result in a beneficial air impact at the. local level.
but environmentally inefficient results occur on a
regional or national level. For example, prospective
owners of completely new facilities,79 whether large
or small, may find it more advantageous to locate. in
attainment areas where the source might not be
classified as a major source, and less expensive
but less efficient-pollution control will be
required. 80 These "site shifting" decisionss1 will pre
clude emission increases in nonattainment areas,
thus protecting the air resource. However, from a
national perspective, if nonattainment area require
ments encourage building of the new major sources
in clean air areas, more facilities will be built with
relatively less pollution control capacity and air
resources will be consumed in the cleaner areas.
The complexity of the permit program also
impacts the environment and economy in more sub
tle ways. Owners of existing sources in nonattain
ment areas might decide not to modernize to avoid
the complicated process of determining whether
supra). Thereafter, a Clean Air Act Federal Advisory Committee was
established under the Federal Advisory Committee Act. 55 Fed. Reg.
46,993 (1990). A New Source Review Subcommittee was subse
quently established on July 7, 1993. 58 Fed. Reg. 36,407 (1993). The
subcommittee has met on several occasio,ns to discuss reform of
new source review. See New Source Review Subcommittee Meeting
(Nov. 8-9. 1993); New Source Review Subcommittee Meeting (Jan.
20-21, 1994); New Source Review Subcommittee Meeting (Mar. 17·
18, 1994); New Source Review Subcommittee Meeting (July 19·20,
1994) (transcripts for all the meetings on file with author and avail
able on EPA:s Technology Transfer Network. supra). The goal of NSR
reform is to reduce complexity, speed up review. and. where possi
ble, afford flexibility to regulated entities without sacrificing envi•
ronmental protection. Because of the difficulty of the problem and
complexity of the program, promulgation of new regulations has
been substantially delayed, although the EPA expects to publish
proposed regulations in the near future.
79. New facilities are termed ·greenfield" sources. EPA NSR
SIMPUFICATION WORKSHOP I. supra note 78, at 270 (testimony of
David Bray, EPA Region X).
80. However, if the source is still classified as a major source in
the dean air area. it is subject to PSD review, or review under the pro
visions for prevention of significant deterioration. which are also bur
densome. See genera.Uy Craig N. Oren, Pmomtion of Significant Deterioration:
Control-Compelling Versus Site-Shifting, 74 !0WA L. REv. I (1988). Professor
Oren questions whether the PSD program had the effect of discour·
aging major sources from locating in attainment areas. Id. at 30.
81. Id.
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_ new source review is applicable as a modification.
Such a decision to forego modernization, and the
associated emissions incr�ases, similarly protects
the air resource locally. However, such decisions can
also result in more air pollution nationally.
Assuming demand is constant, more emissions per
unit of product which is produced from older ineffi
cient sources, in the aggregate, means more air pol
lution. The disincentive to modernize existing facili
ties in dirty air areas is further complicated by the
sweep of smaller sources int-o the nonattainment
major source program because both large and small
facilities are in competition for available offsets.
Although the precise environmental and eco
nomic consequences of nonattainment area require
ments are debatable, as are the merits of employing
a strategy of strict requirements, the goal of achiev
ing healthy air is unquestionably necessary. For bet
ter or worse, the development of the permitting pro
gram for major sources was an incremental response
to the difficult problem of achieving clean _air while
accommodating industrial growth and moderniza
tion. Part Ill will now explore the same themes in the
context of the technical requirements of -the new
source review program.
Ill. Nonattainment Area New Source Review
Although each state develops and implements its
own new source review program, the 1990
Amendments to the Clean Air Act require new source
review programs to contain minimum requirements.82
The applicant must meet several conditions-some
more demanding than others-before construction
and operation of a new or modified major source is
permitted. The requirements accomodate environmen
tal interests as well as industrial interests, but as yet do
not directly address environmental justice concerns.
A. Offset Approach

I. The onerous offset requirement: baselines and
creditable reductions

Offset requirements are designed primarily to
balance two contradictory goals: clean a_ir and indus82. See ge11erall1140 C.F.R. 9 51.165 (1990). Emission trading
programs, however. are not mandatory but merely offer the states
,and stationary sources alternative ways to meet regulatory
requirements. 51 Fed. Reg. 43,814. 43.831 (1986).
83. Offsets allow industrial growth in nonattainment areas
without interfering with the state's duty to attain and maintain air
quality standards. 51 Fed. Reg. 43.814, 43,830 (1986). Although
primarily designed for nonattainment areas. offset transactions
are used in attainment areas as well where construction would
result in exceedance of applicable PSD increments or contribute
to visibility impairment in Federal Class I areas (pristine areas). Id.

/l4lr Solltes of Criteria Pollu1Dn1s in tbiatmnent Areas
trial growth.8 3 On the one hand, if requirements are
too strict, new growth may be unduly hampered. On
the other hand, if requirements are too lax, clean air
attainment may not be possible. Not surprisingly,
this inherent contradiction presents itself in the
details of the offset requirements. By the time con
struction is to commence, the applicant must obtain
sufficient offsets, either from existing sources in the
region, from new or modified sources that are not
major sources, or from the proposed source such
that the state will be able to continue to demon
strate reasonable further progress towards attain
ment.84 This requirement in turn raises the technical
yet critical question of the applicable baseline from
which to determine credit for emissions reductions.
If a source can obtaln credit for emissions below
those required by the applicable state implementation
plan, and the state implementation plan was generous
in allowing emissionss5 from a particular source catego
ry, then offsets are ....obtained not from controlling real
emissions, but from the SIP-accounting process.
Moreover, if the state demonstrates reasonable further
progress by tracking actual emissions instead of SIP
allowable emissions. then reasonable further progress
is illusory. The end result is that "paper'' offsets (reduc. tions) are traded for real emission increases from the
proposed source. 86 On the other hand, if the baseline to
determine emission reductions is control beyond actu
al emissions (at the time of the application), then the
source owner who controlled air emissions beyond
minimum requirements before the application is in a
worse position than the source owner who only under
takes minimum control. Hence, a policy of usin·g actual
emissions as the offset baseline would have the per
verse effect of discouraging voluntary air pollution con
trol beyond minimum requirements.
To resolve this dilemma, pre-1990 Amendment
regulations provided that the applicable baseline
would be' the SIP-allowable limit at the time the
application is filed. thus allowing credit for exist
ing control beyond that required by the SIP.87 But if·
the SIP-allowable limit is greater than the.poten
tial to emit of the source providing the reduction
credits, offset credit is allowed only for control
below the source's potential to emit.88 Jn essence.
84. 42 U.S.C. 9 7503(a)(l)(A) ( 1994).
85. There are instances where the allowable emissions
under a SIP are much higher than an individual source's potential
. to emit. ·common �mples are PM sources permitted according
to process weight tables contained in most SIPs. Since process
weight tables apply to a range of source types, they often over·
predict actual emission rates for individual sources." EPA NSR
MANtiAL, supra l'\Ote 11; ch. A.111.B.4.
86. 57 Fed. Reg. 13,498, 13,552 ( 1992).
87. 44 Fed. Reg. 3282, § IV.C (1979).
88. 40 C.F.R. § 51.165(a)(3)(ii)(AJ (1994).
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unused capacity within SIP limits could provide
offsets. This position encourages control beyond
minimum requirements while reducing the risk of
an offset transaction using paper offsets. 89
However, the pre-1990 regulations. contained an
important limitation on the use of SIP-allowable
emissions as an offset baseline. If the state had
used actual emission reductions to demonstrate
reasonable further progress, or if the SIP did not
contain an emissions limit for the source category,
then actual (rather than SIP allowable) emissions
are the offset baseline. 90 The limitation was an
important one because historically, reasonable
further progress has been tracked primarily by a
yearly assessment of net actual emissions reduc
tions, as such reductions are thought to best cor
relate with ambient concentrations of criteria pol
lutants. 91 In these areas. the source owner had to
use actual emissions as the offset baseline despite
the unfairness to source owners who controlled
emissions more than required.
The 1990 Amendments now expressly provide
that "emissions from the new or modified source
shall be offset by an equal or greater amount, as
applicable, in the actual emissions of such air pollu
tant from the same or other sources in the area."92
To resolve the apparent inconsistency between the
pre-1990 regulations and the 1990 Amendments,
the EPA took the position that plans based on SIP
allowable emissions would be deemed appropriate
as long as there is a real reduction in actual emis
sions that equal or exceed the increased emissions
from the new or modified source.93 As a result, the
offset baseline is for all practical purposes the lower
of SIP-allowable or actual emissions.
After the baseline for detennining emission off
sets has been detennined, only certain reductions in

emissions below the baseline will be given credit as an
offset. The emission offsets must be of the same air
pollutant as will be emitted by the new source.94
Generally, the emission reduction must come from a
source in the same nonattainment area.95 An excep
tion is made where the offset is provided by a source
in another nonattainment area that has an equal or
higher nonattainment classification and emissions
from the other nonattainment area contribute to
nonattainment in the area where the new source is
located.96 The offsets must be federally enforceable
before the pennit is issued97 and in effect and enforce
able by the time the new or modified source com
mences operation.98 Thus, a state may issue a pennit
to construct once offsets are identified and made fed
erally enforceable by conditions (in the pennit of the
source providing the offsets). but the required emis
sions reductions must actually occur on or before the
date the new source commences construction.99
There are other limitations as to the types of
emission reductions which qualify as an offset.
Emission reductions otherwise required to meet
provisions of the Clean Air Act are not available as
offsets.1 00 In some instances emission reductions
occurring prior to the source's application are not
creditable as offsets. Emission reductions caused
by switching to a cleaner burning fuel before the
new source application · are · not allowed. tot
However, emission reduction credit may be
obtained if an owner of an existing source com
mits to switch to a cleaner fue1.102 In such a case,
the source providing the offsets must have its per
mit conditioned to require the use of alternative
control measures to achieve comparable reduc
tions should the owner switch back to a dirtier
fuel at some later date. Long term supplies of the
new fuel must be made available.103

89. 57 Fed. Reg. 13.498: 13.552 (1992).
90. 40 C.F.R. § 51.165(a)(3) (1994).
91. 57 Fed. Reg. 13,498, 13,552 (1992).
92. 42 U.S.C. § 7503(c) (1994) (emphasis added).
93. 57 Fed. Reg. 13,498, 13,553 (1992).
94. Emission Offset Interpretive Ruling, supra note 52. at §
IV. Condition 3.
95. 42 U.S.C. § 7503(c)(I) (1990). Pre-1990 Amendment reg
ulations advised that if the pJop0sed offsets would be from
sources located at greater distances from the new source, the
reviewing authority should increase the ratio of the required off
sets and demonstrate that alternative offset transactions were
not available. 44 Fed. Reg. 3282 § IV.D ( 1979). For p01lutants that
create particularly localized ambient effects, such as sulphur
dioxide and carbon monoxide, the EPA suggests to the states
that areawide mass emissions offsets are not appropriate and
that the reviewing authority should consider requiring atmos
pheric simulation modeling. Id. More flexibility is afforded voe or
NOX trades as effects are areawide rather than localized. See, e9.,
51 Fed. Reg. 43,814, 43,843 (1986).

96. 42 U.S.C. § 7503(c)( I) (1994). An example of this might
be where the new source (seeking the permit) will be located in a
nonattainment area which is downwind from the area where the
source which is providing the offset is located.
97. Id. § 7503(a).
98. Id. § 7503(c)( I).
99. 57 Fed. Reg. 13,498, 13,553 (1992).'
I 00. For example. if the source potentially providing offsets
reduced actual emissions to comply with requirements to install
Reasonable Available Control Technology (RACT requirements
for existing major sources in nonattainment areas), the reduc
tions would not be available as offsets. See id. However. some
emission reductions that are incidental to achieving Clean Air Act
requirements might be creditable, such as some reductions in
excess of required MACT standards for hazardous air pollutants
regulated uhder CAA § 112. Id.
.191. 44 Fed. Reg. 3282 § IV.C.2 (1979).
102. Id.
103. Id.
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Emission reductions obtained by source shutdowns
or curtailments occurring prior to the application are
prohibited where the area does not have an EPA
approved attainment plan. The EPA allows offset credit
for prior shutdowns if the area has an EPA-approved
attainment plan and the shutdown occurred after the
most recent emission inventory (used in the plan's
demonstration of attainment).104 This policy is contro
versial. Industry representatives take the position that
· such emission reductions should be available as new
source offsets. To restrict the use of prior shutdowns as
offsets. they argue. severely limits the pool of potential
offsets in areas that must reindustrialize to recover.105
Environmental representatives take the position that the
use of prior shutdowns is a windfall that. if used as emis
sion offsets, impedes progress toward attainment.106 The
goal is to achieve emission reduction by controlling
emissions or retiring ineffiqent sources. not by taking
advantage of reductions that would have occurred any
way. The EPA plans to temporarily lift the restriction
placed on prior shutdown credits for areas without.
approved plans if the shutdown occurred after 1990, real
emissions reductions occurrec1.107 and the state agrees
to meet particular milestones as they come due.108
I 04. Id. § IV.C.3(i). Some SIPs assume a set amount of reduc
tions will occur from the overall difference in emissions due to new
plant openings and existing plant shutdowns. 51 Fed. Reg. 43,814,
43,841 n.17 ( 1986). In such a case. the attainment strategy relies on
"turnover" reduction in emissions on the assumption that new
sources are generally cleaner. Id. Double counting of emissions
would occur if a specific source received credit for reductions from
a shutdown, since that reduction was already assumed in the SIPs
demonstration of attainment. To avoid this, the state must reex
amine turnover reductions relied on in their SIPs, which would in
tum lead to a revised demonstration of attainment or SIP revision.
Id. Alternatively, the states could allow credit above the quantified
and relied upon turnover reduction amount. Id.
105. Michael Barr. representative of the National
Association of Manufacturers. observes:
The reason this issue is so contentious. particularly in the
industrialized areas of this country, is that this may be the
only way that they can reindustrialize and recover. And it is
extremely important to find a solution to this that pre
serves the ability of this country to modernize and recover.
EPA NSR SIMPUFICATION WORKSHOP I. supra note 78, at 153.
106. Comments of David Hawkins, Senior Counsel. Natural
Resources Defense Counsel. ill EPA NSR SIMPUACATION WORKSHOP
I. supra note 78, at 155. In response to the observation that the
use of prior shutdowns as offsets are needed for industrialization.
Mr. Hawkins observes:
If that is correct (that prior shutdowns must be used to
allow for reindustrialization), what it means is that there
simply aren't any offsets out there. That is, there are sim
ply no ways of getting additional emission reduction
· which means that what Mike ) Barr) is saying is that these
places aren't going to attain the standards, l:lecause if
there aren't any ways of finding emission reductions suf
ficient to accommodate well-controlled new sources for
offset purposes. how. in Heaven's sake, are the regulat
ing agencies going to find the much greater emission·
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2. Reasonable further progress
The source must obtain enough offsets so that by
the time operations commence. the total emissions
from the new or modified source, together with emis
sions from existing sources, as well as emissions from
new nonmajor sources, will be sufficiently less than
pre-application emissions so to represent reasonable
further progress towards attainment Conceptually.'
this is a requirement that new source growth resulting
not only from the newly pennitted major source, but
from minor source growth unaccounted for by the con
trol strategy in the EPA-approved SIP. will not· interfere
with reasonable further progress.109 Although this
requirement might appear overly stringent. the EPA
has interpreted this statutory requirement to mean
that if the applicant provides the amo1,mt of offsets
required under statutory provisions or regulations
(given the degree nonattainment where the source is
sited), the new source will presumptively demonstrate
reasonable further progress.110

3. Emissions hanks to ftelp provide offsets
States may create a system where certain emis
sion �eductions may be banked, or saved to provide
offsets for a source seeking a permit in the future.� 11
reductions needed to attain the standards?
Id.
107. Reductions must be based on the lower of actual or
allowable emissions (actuals in the base year inventory and are
otherwise creditable as offsets. i.e., are permanent, quantifiable
and federally enforceable. EPA NSR SIMPUACATION WORKSHOP I,
supra note 78, at 143-46 (comments of Mr. David Soloman, Chief,
New Source Review Section).
108. "(I) submittal of a complete emissions inventory, (2) sub
mittal of complete Part D revisions. ( 3) submittal of the required 15
percent reduction plan. and ( 4) submittal of the attainment demon
stration. If the State failed to meet a submittal, or it was incomplete
or disapproved, the restriction on the use of shutdowns would be
reimpcsed." ENVIRONMENTAL PROTECTION AGENCY ExECUTIVE SUMMARY OF
EPA NSR SIMPUACATION WORKSHOP (July 29, 1993) (hereinafter
EXECUTIVE SUMMARY OF EPA NSR SIMPLIACATION WORKSHOP I).
109. 57 Fed. Reg. 13,498, 13,552 (1992).
110. Id. The presumption is overcome when the applicable
SIP expressly relies on new sources to generate more offsets than
required by statutory offset ratios. Id. Similarly, the requirement
that the offset transaction result in a reasonable progress toward
attainment of NMOS does not mean that the applicant must
prove that the area will in fact attain NMOS. EPA NSR MANUAL,
supra note 77, ch. G.IIIA.
111. 44 Fed. Reg. 3282 § IV.C.5 (1979). See generally Note.
Emission-Offset Ba11lii11g: Aao1111110dati11g lltdustrial Growth With Air-Quality
Su111dards, 128 U. PENN. L. REv. 937 (1980); Jorge A. del calvo y
Gonzales. Mamts i11 Air: Proble111S a11d Prosp�ts of Co11trolled Tmdi11g, 5
HARV. ENVl'l. L. REv. 377 (1981); Stephen P. Winslow, Transpla11ti11g
EntisSiOIIS Tmdi11g to l11terstate Areas: Will I! Tde Route?. 5 PACE ENVl'l.. L.
REv. 297 (1987); Robert W. Hahn & Gordon L. Hester. Marketable
Pe1111its: LessollS for Tneory altd Practice, 16 Ecol.OCY L.Q. 361 (1989);
Robert W. Hahn & Gordon L. Hester. Where Did NI tfre Marttts Go? An
Allal!l5is o{EP/\s EmissiollS Tradi11g Program, 6 YA!.E J. ON REG. 109 ( 1989);
Robert w. Hahn & Gordon L. Hester, Incentive-Based E11viro11mmtal
Regulation: A New Era From an Old Idea?, 18 Ecou:x;y LO. I ( 1991).
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EPA-approved emission reduction banks are not
required, 112 but are a means to promote pollution con
trol beyond minimum requirements while facilitating
offset and other emissions trading t�ansactions. m
Banks are thought to encourage firms to create extra
reductions at optimal times to create a pool of "iden
tifiable, readily-available reductions which can ease
plant modernizations or expansions. new source sit
ing, or existing-source _compliance."" 4 Previously
banked emissions can be used for offset purposes pro- ·
vided that all offset requirements are otherwise met. 115
If a source owner is able to control emissions to
a greater extent than required by the Clean Air
· Act, t 16 the reductions may be banked, provided they
are surplus, enforceable, permanent. and quantifi
able.111 An emission reduction is surplus if it is not
112. The 1992 EPA Report recommended that the EPA could
consider environmental equity where it has input into the st�uc,
ture of emissions trading programs initiated by state and local
governments. EPA SUPPORTING DocuMENT, S11Pra note 10, at 22-23.
113. The state must adopt a registry or other means of
accounting for the creating. banking. transfer or use of emission
reduction credits to ensure that past reductions are not banked
by two different entities or later used in more than one trading
transaction. 51 Fed. Reg. 43,814. 43.841 (1986). Ideally, the ERC
registry should. dearly indicate ownership (states may create
ownership rights in the source providing the reduction. or in the
state for particular purposes) and track ownership, use and trans
fer. Id. at 43,849. Evaluative information might include the loca-.
tion of the source, if the reduction is due to a shutdown or cur
tailment, the date of the reduction, the source's stack parameters,
temperature and velocity of its plume, particle size, the existence
of any hazardous pollutants. and daily and seasonal emission
rates. Id. The registry must be available to the public. Id.
A banking program must also address how banked emission
' reduction credits will be treated if additional reductions are sub
sequently required of the state to attain NMQS. See id. (available
options in thi_s event).
114. Id. at 43,825.
I 15. Because emission banks may provide emission reduc
tion credits for a variety of purPQses. such as netting, offset trans
actions and bubbles, not all banked ERCs may be available for
offsets. Id. at 43,826, 43,832, 43,834. Thus. banked credits result
ing from certain shutdowns or cunailments will not be available.
Id. n.35.
116. Emissions from pollution control projects exempted
from new source review may be available as offsets if, in addition
to the general requirements above. the project did not result in
significant collateral increases in actual emissions of a criteria
pollutant (or. if so, the increases were offset by contemporaneous
reductions at the source or external offsets) and the Pollution
control project is still considered environmentally beneficial con
sidering the use of the ERCs generated. Memorandum from John
S. Seitz. Director, Office of Air Quality Planning and Standards. to
Regional Directors regarding Pollution Control Projects and New
Source Review (NSR) Applicability 16 (luly I, 1994) (memoran
df.Jm and attachment) (hereinafter PCP Memorandum!.
117. 51 Fed. Reg. 43.814. 43,831 (1986).
118. Banking .rules must treat banked reductions as if they
were current actual emissions "in the ai(' at the source of their cre
ation. Id. at 43,835. If reductions are not deemed to be in the air at
the source of creation. use of reductions in a trade results in dou-
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required by the applicable SIP. not relied on for SIP
planni: ::,urposes,11s or not used by the source to
meet
er regulatory requirements.119 To deter
mine whet})er emission reductions are "surplus"
raises the now familiar issue of baselines, in partic
ular, whether to use SIP-allowable emissions or
actual emissions.120 In nonattainment areas with
approved demonstrations of attainment. the appli
cant is able to use SIP-allowable rather than actual
emissions if the allowable value was used by the SIP
to demonstrate attainment.121
The emission reduction credit must be
enforceable.122 Generally, reductions must be
enforceable by the state at the time of the deposit,
but need not be made federally enforceable until
the preconstruction permit is i ssued.1 23 Reductions
ble counting. Double counting is granting credit twice for the
same emissions reduction, once as pan of a nonattainment SIP
demonstration and a second time to a source for use in an emis
sions trade. Id. at 43,840. If the emissions reduction occurred
before monitoring data was collected for SIP planning purPQses
the reduction cannot be used because the monitored ambient lev
els already reflect the emissions decrease. Id. Therefore. emissions
reductions occurring before the most recent emissions inventory
of the Planning Part D SIP (nonattainment SIP) revisions are nor
mally not creditable. Id. When emission inventories are updated
to track reasonable funher progress requirements. the banked
emissions must be treated as "in the ai(' at the source where cre
ated so that corrected SIPs do not inadvertently rely on prior
reductions. Id. If the updated. inventories do not treat the reduc
tions as "in the air." they are lost for future trading purposes. Id.
119. Id. at 43,831.
120. Baseline emissions for any source are the product of
three factors: emission rate, capacity utilization and hours of
operation. Id. Each of these factors has an allowable value (e.g.,
emission rate allowed under the SIP) and an actual value (e.g.
actual emission rates over a determined period of time).
121. Id. Howeyer. once the banked emission is used in an
offset transaction. it will be subject to the 1990 Amendment
requirement that new or modified source be offset by reductions
in actual emissions. 42 U.S.C. § 7503(c) (1994). Thus. the offset
credit for allowable reductions must be backed by a correspond
ing real reduction in actual emissions. 57 Fed. Reg. 13,498, 13,553
(1992). If the emission reduction is associated with a pol.lution
control project exempted from major new source review. the pre
modification actual emission is the baseline, which is then com_.�.
pared with post-modification potential emissions. PCP
Memorandum, supra note 116, at 16.
122. To ensure that emission reductions are enforceable as
a practical matter, the compliance instrument should specify
applicable restrictions on hours of operation, production rates or
input rates. 57 Fed. Reg. 13,498, 13,843 (f992). There must also be
enforceable test methods for determining compliance and neces
sary record keeping or reponing requirements. Id.
123. The 1986 trading policy provided that offsets need not
be made enforceable until actual use. 51 Fed. Reg. 43,814: 43,825
( 1986). However. for administrative reasons, states may choose to
rriake offsets federally enforceable upon deposit. Id. at 43,835.
The 1990 Amendments provide that offsets must be made feder
ally enforceable before the construction permit is issued, 42
U.S.C. § 7503(a)( I) (1994) . .,nd achieved by the tirrie the source
commences operation. Id. § 7503( c)(I ). 57 Fed. Reg. 13,498.
13,498: 13,553 (1992).
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are typically made permanent 124 by federally
enforceable changes in source permits.125 A viola
tion of conditions under which an emission reduc
tion credit is created results in an enforcement
action against the source producing the emissions
reduction credit (ERC). not the (new or modified)
source that ultimately uses the credit.1 26
Emission reductions must be quantified by
estimating the amount of the reduction and char
acterizing that reduction for future use.127 Because
ambient impacts for certain pollutants vary
depending upon where the increase and decrease
in emissions occur, 128 emission modeling and
ambient tests are typically required at the time of
the trade t29 to ass.ure that the emission trade
results in an equivalent ambient impact.130
B.The Alternative Growth Margin Approach
Before the 1990 Amendments, the Clean Air
Act allowed States to establish "growth
allowances" by controlling existing source emis
sions beyond the amount needed to establish rea
sonable further progress.131 New emissions from
new or modified stationary sources coul� be pro
vided by this growth margin in lieu of offsets.132 As
stated above, the 1990 Amendments voided exist
ing growth allowances in most areas receiving an
SIP calJ.133 However, if the source will be located in
an area which the Secretary of Housing and Urban
Development has determined to be a "zone target
ed for economic development," the state is able to

124. Reductions with a limited life may be used. but the life
of the trade must be limited accordingly, so that the trade will
automatically terminate with expiration of the (limited) reduc
tion. 51 Fed. Reg. 43,814, 43,843 (1986) (Technical Issues
Document). The permits and compliance instrument must clear
ly state the limited duration. Id. n. 23.

125. 51 Fed. Reg. 43,814, 43,832 (1986). Sometimes states
may allow credit for emissions reductions from uninventoried
sources (such as some minor sources} which are not subject to
permit requirements, offset requirements or enforceable produc
tions constraints. This is a problem, however. because the reduc
tions from such a source might be replaced by increases from
similar nearby sources due to shifting demand. Id. at 43,842. The
interested parties have a high burden to prove that the reduc
tions are surplus and permanent. "For example, reductions
resulting from shutdown of a dry cleaner will generally not be
creditable ... (butl reductions due to improved control at such a
dry cleaner would generally be creditable. since shifting demand
is not implicated." Id.
126. Id. at 43,849. This avoids a complex set of third-party
lawsuits attendant to an enforcement action. Id.
127. Id. Quantification may be based on emission factors,
stack tests, monitored values. operating rates and averaging
' times. process or production inputs, modeling or other reason
able measurement practices. Id. Where an emission reduction
credit is banked and its eventual use is not known, a more
detailed description of characteristics should be provided to
facilitate evaluation in a future trade. Id. at 43,843.

use an existing growth allowance or establish a
new allowance in the state implem·entation plan
for major sources in lieu of a case by case offset
determination.134 As a. result, the alternative
growth margin approach has potential application
primarily in impoverished urban areas.135
This in tum raises environmental ,justice con
cems. •36 The surrounding community, if it is poor and
perhaps predominantly ethnic minority, might be
afforded less environmental protection if the growth
margin consumed by the proposed new or modified
source is substantially equivalent to the air benefit
provided by the margin which was created in the
state implementation plan. Stated another way, an
offset approach would require the source owner to
prove that more emissions are leaving the area than
will enter by the modification. But under the growth
margin approach. the source owner need only show
that the proposed source's emissions will equal the
quantified emissions of the growth margin.
Moreover, by designing the SIP to create a
growth margin . in HUD zones a state can permit
sources that could not obtain a permit under an off
set approach because either (a) the area is subject to
an SIP call; or (b) the source owner could not have
obtained enough emission reduction credits to pro
vide a greater than I to I offset ratio. If a growth mar
gin approach were to be extensively used in these
areas. this alternative permitting approach could
contribute to existing environmental inequities.
However, despite the potential advantages (to indus128. Id. at 43,833.

129. Id. at 43,835.
130. ld .. at 43,833.
131. 57 Fed. Reg. 13.498. 13,554 (1992).
132. Id.
133. Id.
134. 42 U.S.C. § 7503(a)( I )(BJ, (bl ( 1994). New growth
allowances are permitted only in areas formally targeted for eco
nomic growth by the Administrator. in consultation with the
Secretary of Housing and Urban Development. 57 Fed. Reg.
13,498, 13,554 (1992). The EPA has interpreted this provision to
mean that a growth allowance may be created in a zone targeted
for economic development even if the area is subject to a SIP call.
Id. However, the nonattainment plan provisions must expressly
identify and quantify the emissions which will be allowed for
major sources under 42 U.S.C. § 7503(a)(l)(BJ (1994). and the
permitting agency must determine that new emissions from a
major source will not exceed the allowances. Id. There does not
appear to be much activity under this provision. Telephone
Interview with Mike Sewell, EPA. Air and Radiation Office,,
Washington. D.C. (Aug. 2. 1995).
135. One reason for this provision might be in response to
a concern that it might be exceedingly difficult for an active air
emissions market to develop in economically stagnant areas.
L1ROF'F. supra note 27, at 27.
136. The EPA identified this potential' in its 1992 Report.
EPA SUPPORTING DocUMENT, supra note 10. at 24.
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try) of the growth margin approach, it appears at pre
sent that states are not creating new growth margins
in state implementation plans.137 This means that'
the offset approach is the primary regulatory mecha
nism for accommodating major new sources.138
C. LAER Technology
In addition to obtaining sufficient offsets, the pro
posed source must use the "lowest achievable emis
sions rate" or LAER.139 LAER technology is generally an
emissions rate specific t6 each emissions unit, including
fugitive emissions sources, but might result from a com
bination of emissions-limiting measures which include
requirements to use particular raw materials or process
modifications.1 40 LAER technology is the most stringent
and least cost sensitive; often required is the most strin
gent emission limitation contained in any SIP of any
state or a limitation achieved in practice by the industry
category.1 4 1 A less stringent technology requirement,
BACT (best available control technology), might be sub
stituted for LAER in limited circumstances.142 The
expense involved in controlling emissions to a LAER
standard makes new source review a daunting prospect
that source owners seek to avoid, if possible.
D. Statewide Source-Owned Facility Compliance
Even in instances where the applicant is successful
in acquiring sufficient offsets and there is consensus as
to the appropriate LAER technology, other requirements
must be met. The applicant must demonstrate that its
major stationary sources in the state are in compliance
with applicable limitations, or alternatively, the non
complying source is on a schedule for compliance. • 43
137. Telephone Interview with· Mike Sewell. supra note 134.
138. 57 Fed. Reg. 13,498, 13,552 (1992).
. 139. 42 U.S.C. § 7503(a)(2) (1994).
140. EPA NSR MANUAL, supra note 77 ch. 0.11. LAER is gener
ally specified as a numerical emissions limit and an emissions
rate. Id. Where numerical limitations are not feasible, emissions
rates might be estimated from a design, operational or equip
ment requirements. Id.
14 1. 42 U.S.C. § 7501(3) (1994). Although there is a pre
sumption that SIP limits are the product of careful investigation,
an SIP limitation might lose credibility if no sources exist to
which the LAER limit applies, or it is generally acknowledged that
sources are unable to comply with the limit and the state with the
stringent SIP limit is in the process of relaxing the original limit.
EPA NSR MANUAL, supra note 77 ch. 0.11. Although LAER does not
consider economic, energy or other environmental factors, LAER
is not considered achievable if the cost of control is so great that
a major new source would not be built or operated. Id.
142. In cases where a major source emits less than I 00 tpy of
voes and is located in a serious nonattainment area (in effect a
source that emits between 50 tpy and 100 tpy ofVOCS), the source
will be permitted if it installs the best available control technology
(BACT) instead of LAER. In cases where a major source emits more
than 100 tpy of voes and is located in a serious nonattainment
area (a larger major source). the source will be permitted to avoid
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E .. Adequate Implementation of State Implemen
tation Plan
One statutory requirement which is perhaps the
most unfair from the perspective of the applicant is
the requirement that the applicable SIP must be ade
quately implemented by the state.1 44 Here, a source
owner who otherwise complies with all new source
requirements m"ight be denied a permit, even though
the ·matter is beyond the control of the applicant.
From a _broader perspective, however, the threat of
what in essence is a moratorium on major source
permits is a powerful incentive for a state to ade- ,
quately implement its state implementation plan.
F. Analysis of Alternatives, Environmental Cost and
. Social Cost Criteria
The applicant must also conduct an analysis
not only of alternative sites, but of alternative sizes,
production processes and environmental control
techniques for the proposed source and has to
demonstrate to the satisfaction of the permitting
authority that the benefits of the proposed source
significantly outweigh the environmental and social
. costs resulting from the location, construction or
modification.1 45 The potential of this statutory
requirement cannot be over emphasized. This pro
vision, for example, can be interpreted strictly and
effectively require the applicant to prove that there
are no feasible alternatives to siting the project in a
nonattainment area. Here lies the potential for
challengers to even question the desirability of the
product produced to society in general. and to pro
pose alternative conservation measures as an alter
native.146 This in turn raises, the specter of NIMBYLAER technology if it agrees to internally offset emissions by 1.3 to
I. These requirements should also pertain to similar sources in
·severe ozone nonattainment areas. 42 U.S.C. § 751 la(d) (1994) .
143. Id.§ 7503(a)(3).
144. The Clean Air Act provides that a permit to construct
and commence operation may be issued if "(t(he Administrator
has not determined that the applicable implementation plan is
not being adequately implemented for the nonattainment area in
which the proposed source is to be constructed or modified in
accordance with the requirements of this part." Id. § 7503(a)(4 ).
· 145. The Clean Air Act calls for "an analysis of alternative
sites, sizes, production processes, and environmental control
techniques for such proposed source demonstrates that benefits
of the proposed source significantly outweigh the environmental
and social costs imposed as a result of its location. construction,
or modification: Id. § 7503(a)(5).
146. In california, for example, compliance with the california
Environmental Quality Act or the National Environmental Policy
Act (if a federal project is involved) is deemed compliance with the
provision. Telephone Interview with Matt Haber, EPA. Region IX, Air
and Toxics (Mar. 21. 1996). Under the National Environmental
Policy Act, all reasonable alternatives must be considered, even
alternatives that lie outside of the agency's jurisdiction. Ste generaU11
40 C.F.R. §§ 1502.14, 1505.1 (1995); Natural Resources Defense
Council, Inc. v. Morton, 458 F.2d 827 (D.C. Cir. 1972).
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ism (not-in-my-back-yard phenomenon) by commu
had initially held that a decision to locate the facility
in a predominantly African-American neighborhood
nities that have more resources-time, money and
was a local land use or zoning decision which could
expertise-to challenge the permit by use of the
not be disturbed under the Clean Air Act.151 Section
requirement' to conduct· an· analysis of alterna
131 of the Clean Air Act provides that "lnJothing lin
tives.147 As a result. source ·owners might be tempt
the Clean Air Act! constitutes an infringement on the
ed to choose potential sites based upon the per
existing authority of counties and cities to plan or con
ceived abi,lity of the surrounding communities to
mount a serious challenge to the permit.148 NIMBY
trol land use. and nothing in this chapter provides or
ism by more affluent communities is an identified ) transfers authority over such land use."15 2 The Appeals
cause of disproportionate sitings of unwanted land
Board noted that a relevant statutory provision (under
uses in poor and minority communities.149
Part C, PSD review) authorized the Administrator to
Ironically, the social cost criterion of the same
consider non-air quality impacts and other costs in
statutory requirement has the potential to be used
determining the applicable pollution control technol
ogy. However, the Appeals Board reasoned that con
as a tool to promote environmental justice. If the
sidering non-air quality impacts "does not extend to
residents in the surrounding community are poor
and predominantly ethnic minorities. then the
generalized community opposition to the proposed
social cost of this facility contributing to existing
site of the facility."153 In a subsequent opinion, issued
environmental inequity could be considered in
upon a Motion for Clarification, the Appeals Board
addition to the environmental costs. Aggressive use
decided that the motion raised issues of national
of the social cost criterion would be justified, for
importance and reissued an opinion, nunc pro tunc.154
example, if the community already bears a dispro
The new opinion assumed without deciding that the
environmental racism argument was "within the scope
portionately high share of environmental exposure
(including cross media pollution) from other
of the Commission's authority to. consider under
sources. In short, this provision could give the EPA
applicable air quality rules and regulations" but still
or the state the authority to explore the environ
held that the Commission's action was proper.155 The
mental justice implications involved and directly
Appeals Board held that there was no support in the
address environmental inequities.
record for the claim that the Commission acted with a
However, one such environmental justice claim
racially discriminatory intent.156
In a more recent appear challenging the grant of a
was recently rejected, and the decision upheld, in the
PSD permit, an environmental justice claim was
course of a major source permit proceeding in an
attainment area.150 In In the Matter of: Genesee Power Station
rejected in part because the challenger could not
Limited Partnership, the Environmental Appeals Board
establish disparate health effects by income.157 In In
147. See generally Orlando Delogu, "NIMBY"
Environmental Problem, 35 S.D. L. REV. 198 (1990).
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148. Developers understand that well-funded community
resistance can result in costly delays in siting; thus, communities
that cannot afford to litigate will be more vulnerable to site selec
tion. Collin, supra note 13. at 512 (1992).
149. BULLARD, supra note 13, at 37-38 ( 1990) (i'he cumulative
effect of not-in-my-backyard (NIMBY) victories by environmental
ists appears to have driven the unwanted facilities toward the
more vulnerable groups. Black neighborhoods are especially vul
nerable to the penetration of unwanted land uses."); Collin. supra
note 13, at 507-10 (discussing land use practices that systemati
cally exclude people on the basis of race); Gauna, supra note 13.
at 31-34 (discussing NIMBY-ism and siting)(l995). But see Been,
Disproportionate Siting or Martel Dynamics?, supra note 13 (examining
whether areas surrounding a facility could become predominant
ly poor and minority after the facil_i!_Y has been sited)(1994 ).
150. The Environmental Appeals Board recently rejected an
environmental justice claim asserted during permit proceedings
for a major source in an attainment area. In the Matter of
Genesee Power Station Ltd. Partnership, Permittee. PSD Appeal
Nos. 93-1 through 93-7, 1993 PSD LEXIS 4 (Sept. 8, 1993).
151. Id. at 19-30.
152. 42 u.s.c. § 7431 (1994).'
153. In the Matter of Genesee Power Station Ltd.
Partnership, Permittee. PSD Appeal Nos. 93-1 through 93-7, 1993
0

PSD LEXIS at 0 21. The claim of environmental racism involved an
assertion that the Michigan Air Pollution Control Commission
denied a permit in a rural farm area near white residents
(Marquette permit!, but that the Commission granted the permit
in the Flint/Genesee predominantly African-American neighbor
hood despite strong opposition. Id. at • 15. The Appeals Board,
without undertaking a comprehensive analysis of environmental
inequities, noted that the Marquette permit had been denied not
because of racially discriminatory intent, but because the local
zoning approval had been denied, the site was near a wetland,
and the facility would not comply with state law. Id. at 0 23.
154. In the Matter of Genesee Power Station Ltd.
Partnership, PSD Appeal Nos. 93-1 through 93-7, 1993 PSD LEXIS
3 (Oct. 22, 1993).
155. Id. at 20.
156. Id. at 7.
157. In In re Puerto Rico Elec. Power Auth. (Cambalanche
Combustion Turbine Project). PSD Appeal No. 95-2, 1995 PSD
LEXIS I (Dec. 11, 1995) (order denying review). the challenger
could not identify any specific permit condition to challenge.
Further, allegations that U.S. EPA Region II erred in addressing
environmental justice issues, and that lack of an epidemiology
study violated President's executive order on environmental jus' tice, were rejected. The Appeals Board noted that the Region had
undertaken an environmental justice analysis:
The following data were utilized: (I) per capita income
from the 1990 Census Summary Tape files; (2) source
0

0
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Re: Puerto Rico Electric Power Authority, the permitting
authority (EPA Region II) had undertaken an environ
mental justice analysis but concluded that the facility
would "cause no disproportionate adverse health
impacts to lower-income populations.''158 If the lan
guage of the Appeals Board opinion is to be taken lit
erally, environmental· justice advocates have an
extremely high burden. For the most part, evidence of
adverse health effects. or health impact, is not avail. able. · Indeed, after two years of study, an EPA
Workgroup on environmental justice reported insuffi
cient data on environmental health effects by race and
income, although low income and minority popula
tions experience higher than average exposures to envi
ronmental hazards, including air pollution.159 If an
environmental justice analysis means that the com
munity must prove discriminatory intent. as in Genesee,
. or disproportionate adverse health · impacts. as in
Puerto Rico Electric, then environmental justice advocacy
will be a futile endeavor in the permitting context.
Although it remains unclear to what �xtent the
permitting authority can and will consider the envi
ronmental justice implications of a PSD permit, a
stronger argument can be made that environmental
justice can and should be considered in nonattain
ment permit proceedings. Unlike the PSD provisions,
the social cost criterion under nonattainment new
source review (Part D) is not subsumed within the
statutory provision determining the applicable pollu
tion control �echnology. Instead, the social cost crite
rion appears in statutory provisions requiring an
analysis of alternative sites, in addition to considera
tion of environmental and social cost.160 This provi- .
sion, looking specifically at alternatives to siting
sources in dirty air areas. can be fairly interpreted to
override the normal deference to local land use decilocation data contained in the 1990 Toxic Release
Inventory; and (3) source location data contained in the
Permit Compliance System (PRASA facilities). These
data were subsequently geographically plotted for the
Aredbo Municipality and for the Island of Puerto Rico as
a whole. The location of the proposed facility, maximum
emission impact data and monitored meteorological
data were then plotted on maps to determine: (I) if the
proposed facility was located in a lower income area;
and (2) if the maximum emission impacts occurred in
areas that were either lower than the Island's or the
Aredbo Municipality's per capita income average.
Id. at •9 (citations to administrative record omitted).
158. Id. at •4 (citing record 'at 11).
159. EPA SUPPORTlNC DocUMENT, supra note Io. at 7-14. If res
idents in surrounding communities are required to prove dis
parate health effects instead of disparate exposure, they will
·always lose because the data is simply not there.
160. 42 U.S.C. § 7503(a)(5) (1994).
· 161. Local zoning laws can be used to shift unwanted land
uses from predominantly white neighborhoods to predominantly
minority or poor neighborhoods. See Collin, supra note 13. at 504.
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sions.161 Moreover, environmental inequity should be
interpreted to mean the disparate exposure to pollu
tion. It is inappropriate to use either discrimfnatory
intent or the existence of disparate adverse health
effects as a litmus test for an environmental justice
claim. The regulatory context is forward-looking and
preventative. Hence. disparate exposure to aggregate
environmental risks should suffice to trigger regulato
ry protection. An appropriate environmental justice
analysis under the social cost c;riterion of nonattain
ment new source review should involve using existing
data bases to determine if the surrounding communi
ty residents are predominantly poor and/or ethnic
minorities and subject to disproportionate exposure
to environmental hazards. If so, a heightened alterna
tives analysis could be employed. Under such an
analysis. the availability of an alternative site-one
which does not exacerbate environmental inequity
could be grounds for permit denial.162 If no alternative
site is available, the permitting authority could scru
tinize alternative proc�ses or consider higher offset
requirements to minimize environmental inequities
to the extent possible. Although at present. an envi
ronmental justice analysis is possible and appropri
ate under the social cost criterion, the EPA should
develop specific and nationally· uniform criteria so
that all state and regional permitting authorities have
clear guidance for addressing environmental
inequities in the course of permit proceedings. 1 63
Community participation should play a key role
at this stage. At present, too often it is an unfortu
nate fact that efforts by the community to participate
in proceedings has been met with resistance and
antagonism by applicants and permitting authori
ties.164 Yet, a change in attitude from hostility to
cooperation is crucial to the unavoid�ble continuing

As Genesee illustrates. zoning can then become a "legitimate
nondiscriminatory reason" for shifting the location of the site in
a way that exacerbates environmental inequities.
162. Availability standards similar to those employed under
Clean Water Act permits to fill wetlands provide a good model.
See Bersani v. EPA, 850 F.2d 36 (2d Cir. 1988).
163 The aim of this article is primarily to address ways in
which environmental justice can be incorporated given existing
law and regulations. However. until an environmental justice
. analysis is made a specific requirement in permit proceedings,
permitting authorities remain free to de-emphasize environmen
tal justice concerns.
164. In Genessee. for example, it was noted that opponents of
the facility had to wait 16 hours to speak, until after midnight (the
hearing was originally scheduled to begin at 10:30 a.m.).
According to the petitioners, "(w)hen opponents of the facility did
get their chance to speak, two Commission members apparently
talked and laughed while the opponents stated their objections:
Genessee. 1993 PSD LEXIS 4. at 24. See also Luke W. Cole, The
Strwgglt of Kettleman Cit11: Lessons for the Movement, 5 MD J. OF CON.
LEc. lss. 67, 74-76 ( 1993-94) (describing antagonism during pub
lic comment for an incinerator).
0
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a nonattainment area and that source will gener
ate emissions over a specified tonnage of the pol
lutant for which the area is deemed nonattain
ment . For purposes of simplified illustration,
assume an area is classified as a marginal nonat
tainment area for ozone. In such an area, a source
which emits IOO tons per year (tpy) of volatile
organic compounds (VOeS) is classified as a major
source. If a proposed new facility will contain
equipment which has an emissions unit that has
the potential to emit I00 tpy of voes. the owner
will have to undergo new source review and obtain
a Clean Air Act permit prior to construction and
operation of the new facility.
The second scenario is where the owner of an
existing facility plans to modify the facility, and the
modification will result in an increase in emis- ·
sions for which the area is deemed nonattain
ment. If the existing.source, before the modifica
tion, is not classified as a major source (e.g., a
facility which has equipment that emits only 50
tpy of voes in an area where Ioo tpy of voes clas
IV. Applicability of New Source Review
sifies the source as major), then new source review
will be triggered only if the increased emissions
New source review is exceedingly complicated
exceed the tonnage definition of major source not
and may res�t in project delays and sometimes
considering the pre-modification emissions.165 Thus, if
protracted litigation. Understandably, source own
the owner intends to modify equipment which will
ers want to avoid classification as a "new major
result in an increase in emissions of 75 tpy, new
source" or a "modified major source" to begin with.
source review is not triggered although the total
Consequently, there is an initial process-in itself
emissions from the source would increase to 125
involved and often contentious-where the review
tpy (the existing 50 tpy emissions plus the addi
ing authority determines if new source review is
tional 75 tpy caused by the modification).166
applicable. This process also evidences a careful
However, if the anticipated increase is I00 tpy,
balance between environmental and industrial
then the minor existing source must undergo new
interests. Specifically at issue ·is the need to allow
normal operations to proceed undisturbed and
source review for major sources.
require new source review only when appropriate.
The third scenario is where an existing source is
classified as a major source (e.g., emits 100 tpy of
Like new source review, the method of determining
VOCs where I00 tpy of VOCs classifies the source as
applicability developed incrementally. Case by case
major) before the modification and intends a mod
determinations gave rise to categorical exceptions
ification that will result in a significant net emissions
and the ability to net out of review. To a greater
increase. In an area classified as a marginal ozone
extent, unfortunately, technical issues predominate
nonattainment area, for example, a significant
and obscure ·environmental justice concerns. After
increase in voes is deemed to be 40 tpy.161 Thus,
discussing the technical issues involved, this sec
the existing major source modifying to a 40 tpy
tion concludes with suggestions on addressing
increase in voes emissions would undergo major
environmental justice concerns in the course of
source new source review in connection with the
applicability determinations.
- Viewed generally, new source review might be
modification, but an existing major source modify
triggered under three distinct scenarios. First, • ing to a 39 tpy increase would not be considered a
modification of a major source because the "signif
when an industrial enterprise proposes to build an
entirely new facility, termed a greenfield source, in
icance level" is not exceeded.

relationship between the facility and host communi
ty. Moreover, appropriate community involvement
· could lead to the development of creative solutions.
For example, community residents might decide that
unavoidable emission increases are acceptable if
0th.er-perhaps more disturbing-environmental
risks are abated, or if enhanced monitoring or med
ical surveillance measures are implemented. In
short, community participation can transform the
social cost criterion from an obscure statutory provi
sion to a dynamic working tool to resolve sensitive
issues which lie at the intersection of pollution control technicalities and social justice. The social cost
criterion, properly combined with the alternative's
environmental cost criteria, provides the means to a
thoughtful and fair balance among �he goals of rein
dustrialization, clean air and environmental justice.
Yet in order for this critical balance to <;><:cur. the pro
posed change must trigger new source review and
the associated permit requirements.

165. 40 C.F.R. § 51.165(a)(l)(iv)(A)(2) (1995).
166. ·1n this scenario, the new source is not classified as a
new major source (because new emissions do not exceed the
threshold. nor is the source classified as a modification of a
·major" source because the source was not major prior to the

modification. However. once the modification is completed. the
source is deemed to be a major source and subsequent major
modifications will trigger new source review. See generally EPA NSR
MANUAL, supra note 77 ch. F (examples in § IV).
167. 40 C.F.R. § 51.1654(a)(I )(x) (1995).
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Given the potential costs of new source review
there has been intense debate and sometimes pro
longed litigation of key terms and phrases, such as
the definition of "source," "modification," "potential
to emit," "significant" and the like. Ultimately, the
resolution of the definition of key terms has afford
ed source owners the ability, in certain circum
stances, to avoid new source review despite sub
stantial emission increases from particular emitting
· ·
. points within the facility.
It is important to note at the onset that categori
cal exclusions from new source review or a successful
netting transaction (discussed in Part Ill, Paragraph B)
do not necessarily mean that the source escapes all
regulation under the Clean Air Act. Existing major
sources, for example, might be required to install rea
sonably available control technology or might have
increased emissions curtailed by a limit under the
applicable state implementation plan.
Nonapplicability of new source review. however,
generally means that the source owner does not
have to obtain offsets so the opportunity to achieve
attainment by retiring emissions is foregone. The
source owner does not have to use LAER in connec
tion with the proposed change, so the opportunity
to use technology with the best emissions control is
foregone for the life of the equipment.
Nonapplicability might also mean that air emissions
modeling will not be performed to assess the impact
of the proposed change on ambient conditions.
Modeling could, for example. disclose that the qual
ity of the air in the area is worse than previously
assessed. which might in tum trigger other regulato
ry responses. Nonapplicability of new source review
also means· that mandatory public participation
requirements of permit proceedings will not be trig
gered; this includes access to information, public
hearings, and public comment on the proposed per
mit.168 To the extent that the applicability determi
nation is kept as a matter solely between the source
owner and the permitting authority, important social
values could be impaired depending upon how the
permitting authority exercises discretion in the

applicability determination. This has the potential
to leave the surrounding neighborhoods unin
formed and without public input despite an emis
sions increase in the area and impaired progress
towards healthy air. It therefore becomes important
to evaluate mechanisms by which changes resulting
in emissions increases escape the scrutiny of major
source new source review.

168. 40 C.F.R. § 51.161 (1993). Opportunity for public
participation includes:

be integral to efforts to simplify and reform new source review. EPA'
NSR S1MPUACAT10N WORKSHOP l, supra note 78. at 209 (testimony of
Levin). The EPA has proposed additional exclusions from review.
including a pollution prevention exclusion. a cross media project
exclusion. a restoration exclusion. and a clean unit exclusion. Id.

(I) Availability for public inspection in at least one loca
tion in the area affected of the Information submitted by
the owner or operator and of the State or local agency's
analysis of the effect on air quality;
(2) A 30-day period for submittal of public comment; and
(3) A notice by prominent advertisem�nt in the area
affected of the location of the source information and
analysis specified in paragraph (bl( I J of this section.
Id.§ 51.161(b).
169. 42 u.s.c. § 741 l(a)(4) (1994).
170. The move to ·shrink".applicability is thought by some to
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A. Exclusions from New Source Review
In the area of major source modification, the
term "modification," as described in the Clean Air
Act, is "any physical change in, or change in the
method of operation of a stationary source ... which
results in the emission of any air pollutant not pre
viously emitted."169 The EPA, however, has chosen
to exclude certain activities from new source review
despite associated emissions increases by defining
such activities as not a physical or operational
change. 110 Some of the more common exclusions
are discussed below.

I. Increased ff.ours of operation

Specific exclusions from the definition of "physi
cal and operational changes" include an increase in
the hours of operation or production rates.111
Conceptually, "operational change" could include
increased utilization of e�sting equipment. Certainly,
when increased hours of operation result in substan
tially increased emissions. there will be an effect on
the quality of the air in the nonattainment area. and
one might think that new source review would be
appropriate at that time to address the increased
emissions. However. when one considers that the pri
mary regulatory strategy is to require stringent tech
nological controls (e.g., LAER) :,vhen the capital
investment in equipment is made. then it makes
sense to exclude the use of existing capacity from new
source review because no new equipment is installed.
Unfortunately, emissions increases in an area which
are attributabl� to increased utilization of older. less
efficient equipment makes it that much more difficult
to modernize and reindustrialize where needed.112

171. 40 C.F.R. § 51.165(a)(J)(v)(C) (1995). Other exclusions
include changes in ownership of the source, certain fuel switches
(e.g., required by law, or derived from municipal waste. or legal
fuel switches which the source was capable of accommodating),
and temporary cle�n coal technology demonstration projects.
172. Professor Oren has noted, for example, that emission
increases from electricity generation were predicted to occur
from the use of existing capacity rather than modernizing or
building new plants. Oren, supra note 80. at 48.
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2. Routine maintenance and repair exclusion

The definition of physical change could be inter
preted to include all physical changes. including nor
mal repairs and replacements not typically associat
ed with expansions and modifications. Accordingly,
the EPA by rule exempted routine maintenance.
repair and replacement from new source review by
excluding such actions from the phrase "physical
change or change in the method of operation."173 As
a practical matter. subjecting routine replacements
to new source. review could hamper normal opera
tion unnecessarily and would be a disincentive to
keep equipment in good working order. Common
sense would dictate that it would be wise to exclude
these routine matters from new source review.
However, what is a "routine" repair or replacement is
not easy to determine categorically, nor is it easily
distinguished from a non-routine investment in
equipment. A "routine" replacement of equipment
could involve a significant capital investment.
Moreover, it is likely that replacement of old equip
ment--even if routine--tends to result in increased
utilization and hence increased emissions.

3. Pollution control proiect exemptions

In the late I 980s, a utility company challenged
the EPXs decision that new source review applied to
proposed renovations of an old plant. including the
addition of pollution control.174 Although the addi
tion of pollution control equipment will typically
decrease the targeted pollutant per unit of produc
tion, the addition of pollution control equipment
might result in an O)Jerall increase in emissions of the

targeted pollutant if utilization increases as a result
of the modification. In addition, the added pollution
control might result in an increase in co-pollu
tants.175 For example, the installation of a scrubber at
a utility plant will reduce S02 emissions but not the
emissions of NOX.176 If the modified plant is subse
quently used more intensively, increased emissions
of NOX, and possibly S02 as well, could be signifi
cant, thus triggering new source review.
In response to this court challenge, intense
industry pressure.177 and Title IV of the I 990
Amendments,11s the EPA proposed a rule which
would exempt utility pollution control projects from
new source review by excluding such projects from
the definition of physical change.179 However, the
EPA carefully limited the definition of pollution con
trol projects only to certain add on controls and fuel
switches.1so Moreover. the pollution control projects
cannot be "less environmentally beneficial" or result
in a significant net increase of a criteria pollutant or
contribute to a NMOS violation.1s1 The rule has
been criticized by the environmental community
because it significantly shifts the burden of protect
ing air quality to pollution control officials.1s2
In addition to the exclusion for utility pollution
control projects, EPA has had a policy of excluding
non-utility pollution control prefects from new
source review requirements on a case by case
basis.183 Generally, eligible pollution ·control projects
include add on controls (pollution control equip
ment). switching to less-polluting fuel. or other oper
ational· or making physical changes as long as the
primary function of the change is to reduce air polluThe addition. replacement or use of a pollution control
project at an existing electric utility steam generating
unit, unless the reviewing authority determines that
such addition. replacement, or use renders the unit less
environmentally beneficial. except (i) when the review
ing authority .has reason to believe that the pollution
control project would result in a significant net increase
in representative actual annual emissions of any criteria
pollutant over levels used for that source in the most
recent air quality impact analysis in. the area conducted
for the purpose of Title I, if any, and (ii) the reviewing
authority determines that the increase will cause or con
tribute to a violation of any national ambient air quality
standard or PSD increment, or visibility limitation.

173. 40 C.F.R. § 51.165(a)(I)(v)(C) (1993).
174. Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 90 I (7th
Cir. 1990).
175. For example, if a source owner is required to install a
voe incinerator to comply with MACT. there may result an
increase in NOX of IO tpy. In Los Angeles. classified an extreme
ozone nonattainment area, a 10 tpy increase in NOX would trigger
new source review. EPA NSR SIMPLIFICATION WORKSHOP I, supra note
78, at 48 (testimony of Bill Tyndall. Office of General Counsel.
EPA).
176. Richard E. Ayres & Richard W. Parker, The Proposed
WEPCo Rule: Maiing the Pro&lem Fit the Solution. 22 ENyrL. L. REP.
(Envtl. L. Inst.) 10,201 (1992).
177. Id. at 10,205.
178. The 1990 Amendments created a national emissions
trading program for SO, generated from large electric plants. An
important aspect of the trading program is that there is a nation
al emission cap which decreases annually. 42 U.S.C. § 7651 (1994)
(Subchapter IV-A, Acid Deposition Control).
179. EPA amended the new source review regulations· defi
nition of physical or operational change to create an exemption
for pollution control projects at existing electric utility steam
generating units. 40 C.F.R. § 5 l.165(a)( I )(v)(CJ(8J ( 1995) exempts
from the definition of a physical or operational change:

Id.

180. Id.§ 51. 165(a)(I)(xxv).
181. Id.§ 51.165(a)(l)(v)(C)(8).
182. Ayres & Parker. supra note 176, at 10,205. However. one
environmental benefit might be that air quality modeling could
be required before the project is excluded from new source
review. Id.
183. PCP Memorandum, supra note 116. Before the 1990
Amendments. the exclusion was in the form of a "no action assur
ance" and after the 1990 Amendments the exclusion was in the
form of a nonapplicability determination. Id. at 6 .
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tion.184 The pollution control project exclusion does
not extend to replacement or reconstruction of units
which are less polluting.1 85 This limitation is necessary,
as "lv)irtually every modernization or upgrade project
at an existing industrial facility which reduces inputs or
lowers unit costs has the concurrent effect of lowering
an emissions rate per unit of fuel. raw material or out
put. Nevertheless, it is clear that these major capital
investments in industrial equipment are the very types
of projects tha� Congress intended to address in the
new source modification provisions."1 86 An additional
concern is that while emissions per unit of output
might decrease, modernization will result in increased
utilization of the equipment and result in overall high
er levels of emissions.1s7 With "add on" pollution con
trol equipment. there is little risk in a change in utiliza
tion patterns.188 In short, the exclusion of pollution
control projects from new source review is environ
mentally beneficial because a disi�centive to control
pollutants is removed, but the environmJntal benefit is
offset by the foregone opportunity to require the best
technology for the life of the added equipment.

B. Netting Out of Review
If a particular exclusion does not apply, the
source owner might still avoid new source review.
The controver!iial and ultimately litigation-tested
plantwide definition of "source"l�9· gave rise to the
ability of an existing major source to "net out of
review." The Clean Air Act defines stationary
source as any building, structure, facility, or
installation which emits or may emit an air pollu
tant.1� Thus, a stationary source could be deemed
to be an entire plant or facility, 191 or could be
interpreted to mean a particular emissions unit as
well,192 such as ·a vent. stack, chimney or other
op,;,ning.193
Generally, an existing major source is allowed
to use a plantwide definition of source.194 Thus,
the owner might be able to avoid new source
review for emission increases associated with a
proposed modification if there are emission
· decreases from units within the same sou;ce which
can _be "credited," i.e., internally offset against the
proposed increases. This is termed emission net-

184. Permitting authorities may also consider switches to
81d a Bright Futun, 20 N. Kv. L REv., 207. 218 (1992) (history of the
inherently less polluting raw materials and processes, e.g., voc
regulatory development and challenges to the bubble concept).
users switching to water-based or powder-based paint applica
192. 40 C.F.R. § 5 l.165(a)( l )(vii) (1995).
tion systems or switching to non-toxic voc.s. Id. at 9-10.
193. Emissions which cannot reasonably pass through such
185. Id. at 2.
openings are referred to as fugitive emissions. Id.§ 51.165(a)(I )(ix).
186. Id. at IO ( citing Wrsconsin Elec. Powtr Co., 893 F.2d 90 I (7th
194. EPA NSR MANUAL, supra note 77 ch. F.11.B. Regulations for
Cir. 1990) and Puerto Rican Cement Co. v. EPA. 889 F.2d 292, 296Title v operating permits program consider emissions from all
98 (I st Cir. 1989)).
units in defining major sources. 57 Fed. Reg. 32250, 32252 (July 21.
1991): However. if a dual definition of stationary source is used,
187. PCP Memorandum. supra note 116, at 11.
physical or operational changes at a particular installation unit (an
188. Id. at 11. However. the permitting authority should have ' identifiable piece of process equipment) which itself is a major
the authority to monitor utilization after the change to verify the
source might be reviewed without regard to emission decreases
effect of the pollution control project on utilization patterns. Id.
from other units. The EPAprovides the following illustration:
Although the authority may presume that certain add on control
For example,. a power plant is an existing major SO,
projects will not increase utilization patterns. the presumption
source in an SO, nonattainment area. The power plant
may not apply "where there is reason to believe that the project
proposes to I) install SO, scrubbers on an existing boiler
will result in debottlenecking, loadshifting to take advantage of
and 2) construct a new boiler at thesame facility. Under
the control equipment, or other meaningful increases in the use
the "plantwide" definition. the SO, reductions from the
of the unit above (pre-change) levels." Id. at 15.
scrubber installation could be considered, along with
other contemporaneous emissions changes at the plant
189. Alabama Power Co. v. Costle, 626 F.2d. 323 (D.C. Cir.
and the new emissions increase of the new boiler to
1979)(endorsing plantwide definition of source in PSD context).
arrive at the source's net emission increase. This might
In 1984. the plantwide definition.of source was expanded for use
result in a net emissions change which would be below
in nonattainment area new source review and was 'upheld in
the SO, significance level and the new boiler would ·net"
Chevron U.SA.. Inc. V. NRDC. 467 U.S. 837 (1984).
out of review as major modification. Under the dual
190. 42 u.s.c. § 741 l (a)(3) (1994).
source definition, however. the new boiler would be
regarded as a individual source and would be subject to
191. Generally, this indudes all pollutant emitting activities
·nonattainment NSR requirements if its potential emis
which belong to the same industrial grouping located on one or
sions exceed the 100 tpy,threshold. The emissions reduc
more adjacent properties and are under the common control of the
tion from the scrubber could not be used to reduce net
same person(s). 40 C.F.R. § 5l.165(a)( l )(ii) (1995). Industrial group
source emissions. but would instead be regarded as an
ings are generally classified in the Standard Industrial
SO, emissions reduction from a separate source.
Classification Manual. 1972. as amended by the 1977 Supplement
Id.
Where
a plant contains no single emission units that can be
(U.S. Government Printing Office stock numbers 4101-Cl065 and
classified as a major source. the plantwide definition of source
003-005-00176-0). Id. If activities at a large industrial complex do
and the dual definition of source will allow the same opportuni·
not fall under one industrial grouping, the sources are dassified
ty to net. 51 Fed. Reg. 43,814, 43,816 (1986).
according to their primary activity. Supporting facilities for one or
The EPA takes the position that if the applicable state imple
more industrial grouping are considered to be part of the primary
mentation plan uses a more stringent dual definition of source and
activity that relies m�t heavily on its support. EPA NSR MANUAL,
relied upon the definition to demonstrate a reasonable further
supra note 77, ch. AIIA. Su also Chevron U.SA.. ln_c. v. NRDC, 467
progr� toward attainment, then the facility owner must similarly
U.S. 837 (1984) (approving plantwide definition of source);
use the dual definition. EPA NSR MANUAL, supra note 77 ch. F.IIA.
Winston R. Griffin. The E.PA's Emissions Trading Policy: A Clouded Past.
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ting.195 Emission netting is the sum of a significant
increasel96 in actual emissions from the modified
equipment. plus any other creditable increases
and decreases from the source (plant).197
Emission netting is an involved process. The
facility owner must first calculate the emission
increases from the proposed physical or opera
tional change which might constitute a modifica
tion. The "new" emissions increase presupposes a
baseline of "old" emissions preexisting the modifi
cation of the unit in question. If the baseline of old
·emissions is calculated in a manner which results
in a high number of emissions, this reduces the
possibility of triggering new source review.
Consequently, source owners want to establish the
baseline as high as possible.19s
By rule., the unit's pre-modification actual
emissions are used as the baseline.199 rather than
emissions allowed under the SIP for that type of
unit. Yet, the SIP-allowable ·emissions might be
much higher. As one might imagine, actual emis
sions as the netting baseline raises considerable
controversy (even more so than actual emissions
as the offset baseline). Actual emissions for an

existing unit as of a particular date is generally .
determined to be an average of emissions (in tpy)
of the unit during a two year period which pre
cedes the particular date, unless another time
period is more representative.200 Current EPA poli
cy is to use the two most recent consecutive 12
month periods prior to the proposed change. 201
Regulations allow the permitting authority the dis
cretion to use another two year period if another
period would be more representative of normal
operations. Currently, alternative base periods are
determined on a case by case basis with little over
all guidance as to what constitutes normal opera-·
tions.202 This approach has been criticized as arbi
trary and resource intensive.203 Industry represen
tatives believe that current policy unfairly preju
dices industries that are deeply cyclical or that
experienced significant periods of depressed pro
duction shortly before the proposed change.204
After the baseline has been set, the facility
owner must then determine the emissions increase
over the baseline, from the proposed modification,
which is defined as actual emissions from a partic
ular physical or operational change.205 However. for

195. Emission netting pertains only to existing major
sources (in attainment and nonattainment areas) but not to non
major sources. 40 C.F.R. § 51.156(a)( I )(v) (1995). Thus, an existing
nonmajor source increasing emissions 100 tpy cannot offset
those emissions from ·another unit within the plant and must ·
undergo new source review. The inability of nonmajor sources to
net emissions somewhat offsets the apparent inequity of the two
classes of sources described above.

undergo new source review.

196. If the increase in emissions from the modified unit(s)
is not significant to begin with, contemporaneous increases and
decreases do not have to be considered. In other words, the
source owner does not have to net emissions to determine if
there are significant emissions increases plantwide. EPA NSR
MANUAL. supra note 77 ch. A.111.B. This has also been made applic
able to nonattainment areas. Id. ch. F.1.
197. 40 C.F.R. § 51.165(a)(l)(vi) (1995). A major modification
is defined as a physical change or change in the method of oper
ation that results in a significant net emissions increase of a reg
ulated pollutant. Id.§ 51.165(a)( l)(v).
198 .•As an illustration. consider an existing major source
that is allowed under the SIP to emit 1000 tpy of voes but in
years prior to the modification in fact emitted 600 tpy. The
source. operating at full capacity, could emit 800 tpy. After the
proposed modification, the source will have the potential to
emit 830 tpy and because ·of increased utility (due to increased
demand), will probably operate at close to full capacity. If the
baseline of "old" (pre-modification) emissions is the emissio·ns
allowed under the SIP ( 1000 tpy), new source review will not be
triggered by post- modification emissions of 830 tpy. · If pre
modification potential to emit emissions are the baseline (800
tpy), then an increase to 830 will not trigger new source review
because the significance level of voes is 40 tpy. In both of
these scenarios. an actual increase in emissions of 230 tpy
occurs. but new source review is not triggered. However. if actu
al emissions is deemed to be the baseline (and actual emis
sions is calculated to be recent or contemporaneous actual
emissions of 600 tpy), then increase in emissions to 830 tpy
will be above the 40 tpy signifi.cance level. and the source will
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199. 40 C.F.R. § 51.165(a)(l)(xii)(B) (1995). The reviewing
authority may presume that a source specific allowable emis
sions are equivalent to the actual emissions of the unit. Id. §
51.165(a)( I )(xii)(C). In certain situations. the two year period
may not be representative of normal source operation. such as
in cases of strikes. retooling or major industrial accidents. In
such instances. the reviewing authority may use a different two
year time period. EPA NSR 'MANUAL, supra note 77 ch. A.111.8.23.
200. 51 C.F.R. § 51.165(a)(l)(xii) (1995).
201. EPANSR SIMPUACATION WORKSHOP I.supra note 78, at 107.
202. Id.
203. At the simplification workshop, an EPA representative
explained:
JUJsing the last two years is somewhat arbitrary. Many
sources have therefore requested alternative periods.
On a case-by-case basis, we have allowed ln almost all
cases a source to use other than the last two years.
We have heard, though, that this type of evaluation is
very time-consuming to the source, to the permitting
agency very resource intensive, can also add quite a bit
of uncertainty since this evaluation must be done up
front before the source knows if it will be subject to NSR
or has the ability to then have a review, and it can be very
contentious in terms of what, indeed. represents normal
operation for the source.
Id. at 108-09.
204. Industry representatives take the position that the
reviewing authority may use any two preceding years and sug
gested a policy which would allow sources to use any two con
secutive years within the prior five years, or to allow a longer
averaging times if the applicant experienced lean years and lower
production levels. ExECU'llYE SUMMARY OF EPA NSR SIMPUACATION
WORKSHOP I, supra note I 08, at 5.
'205. 40 C.F.R. § 51.165(a)(l)(vi) (1995).
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emission units that have not begun normal opera
tions. actual emissions is deemed to be equal to
·the potential to emit.206 As a practical matter. then,
the significance test often begins with a comparison
of baseline actual emissions {pre-modification) of
the old equipment. with potential emissions of
post-modification units. an actual-to-potential test
rather than an actual-to-future actual test.
Determining the potential to emit of the new or
modified units raises additional difficult issues. To
illustrate, consider a modified unit that will have a
potential to emit an additional I 000 tpy of voes at
full capacity under the worst operating conditions
imaginable and with no pollution control equipment.
However. consider that the facility owner intended to
operate at 75% capacity and use full capacity only in
extraordinary circumstances (in times of unanticipat
ed peak demand or when other units are inoperable)
and the owner intended to install pollution control
equipment on the modified equipment which would
reduce emissions considerably. The result is that the
modified unit is expected to emit 500 tpy, only 30 tpy
more than the actual emissions of the pre-modified
(inefficient) equipment: It appears inappropriate to
consider the full potential to emit in such a situation.
since future actual emissions are likely to be below
the significance level.
Alternatively, consider a facility owner who
attempts to evade new source review simply by indi
cating an intention to operate the same type of mod
ified equipment at 50% capacity, (500 tpy, only 30 tpy
more than.the old unit). despite the fact that operat
ing at 50% capacity would be inefficient given the type
of source category. In all probability, the source owner
will use more than 50% of the new capacity. It would
be unwise to allow a source owner to circumvent
major new source review requirements. and the asso
ciated environmental protection. simply by indicating
an intent to operate at a percentage of capacity which
yields emissions just below the significance level.
In an attempt to exclude situations which will
not cause actual emissions increases while at the
same time discouraging questionable strategic plan206. ld. § 51.165(a)(l)(xii)(D).
207. Id. § 5 l.l 65(a)( I )(iii).
208. Id.

209. However, self imposed limitations might be difficult to
enforce as a practical matter. The EPA has taken the position that
federal enforceability must be practicable and might depend
upon whether there are adequate testing, monitoring and record
keeping procedures in the SIP or required permits. EPA NSR
MANUAL, supra note 77 ch. A.11.B.I; United States v. Louisiana
Pacific Corp., 682 F. Supp. 1122 (D. Colo. 1988). EPA has also indi
cated that temporary restrictions or permit conditions substan
tially below the capacity of the equipment will be reviewed with
suspicion by the permitting authority. EPA NSR MANUAL, supra
note 77 ch. A.11.B.2.
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ning, "potential to emit" has been defined as the
maximum capacity of a source to emit under its
physical and operational design.201 In tum. federally
enforceable limitations are part of the physical and
operational design. Thus. if the Clean Air Act
requires a particular type of pollution control. the
reductions associated with the required technology
will limit the source's potential to emif208 If the facil
ity owner agrees to operate at less than full capacity
(e.g., operation at 75% capacity) and the limitation is
defined as an enforceable permit condition. the lim
itation is part of the "physical and operational
design." Potential to emit is not absolute theoretical
potential. but potential considering enforceable
operating limitations.209 This could present a dilem
ma for source owners contemplating moderniza
tions which are anticipated-in fact designed-to
yield substantial excess utilization capacity. In some.
instances. source· oymers might be reluctant to place
enforceable limitations on their use of the excess
capacity they are designing into the modernization.
most likely at a considerable expense. Yet. the cost
of retaining flexibility would leave the source with a
· substantial potential to emit. which. when com- ·
· pared with pre-modification actual emissions. will
trigger new source review.
In addition. other assumptions tend to con
tribute to a high potential to emit number.
Estimates of potential emissions will be based on
the assumption that the source is operating under
the worst possible (but still federally allowable)
conditions. using the dirtiest fuels or highest emit. ting materials,210 and that all emissions are vented
when practicable.211 In effect. unless there are fed
erally enforceable limitations. a presumption is cre
ated that units that have not begun normal opera
tions will operate at full capacity year-round.
Industry has severely criticized the practice of com
paring pre-modification actual emissions (which
may be low due to a recent slow economy) to post
modification potential emissions at full capacity
(which miiht be higher than the anticipated normal
operations emissions).212
210. EPA NSR MANUAL. supra note 77 ch. A.11.B.5.
211. Fugitive emissions which can be reasonably captured
through a stack are also considered to be potential emissions
· from the source. Id. ch. A. 11.B.3.
212. Set Puerto Rican Cement Co. v. EPA. 889 F.2d 292 ( I st
· Cir. 1 989) (upholding EPA's application of actual to potential test
to modification of an existing unit); Wisconsin Elec. Power Co. v.
Reilly, 893 F.2d 901 (7th Cir. 1990) (like kind replacements of
equipment constitutes a ·normal operation· and EPA's position
that the units as modified had not begun normal operations was
arbitrary). In response. EPA revised new source review rules to
create an actual to future actual test for like kind replacements at
utility plants. 57 Fed. Reg. 32,314 (1992). The WEPCo rule creates
a any-two-in-five year baseline. Id.
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Despite the apparent unfairness to the source
owner, however, there are significant advantages for
a source to accept enforceable resthctions on emis
sions. Initially, a new or modified source might
avoid major source status altogether by keeping the
emissions below the statutory definition.213 Even if
the increased emissions from the modified unit is
determined to be "significant,"21 4 then the process
of netting continues,· and certain decreases or
increases from other emission units are calculated
. to determine if source-wide (plant-wide) emissions
are also significant. In addition, EPA-approved
enforceable plantwide applicability limits (PALs)
allow for a range of future changes at the source·
which are determined beforehand not to trigger new
source review.215
In determining plant-wide net emissions, the
facility owner looks at other emissions units within
the plant that have experienced increases or
decreases in emissions within a contemporaneous

period. The contemporaneous period is determined
to begin five years before construction is to com
mence on the proposed modification and to end on
the date the emissions increase from the proposed
· modification.216 To determine if increases and
decreases within the cot\temporaneous period are
creditable, the increase or decrease has to be quan
tified in much the same way as the emission
increases of the new or modified unit. First. an "old"
annual emission level is determined by looking at
the average of emissions during the two year period
before the change.211 This average is compared with
the emissions after the change in the other units, or
for proposed changes, with the potential emissions
after the change.21s (The owner might propose
changes in other units which will result in anticipat
ed emission decreases which will occur before the
new or modified source commences operation and
begins to emit.) A contemporaneous reduction
must be federally enforceable on and after the date

213. Such a source is sometimes termed a ·synthetic minor."

to comply with an applicable SIP or permit under Title I of the
Clean Air Act. Id.
215. 57 Fed. Reg. 45530, 45548. n.I 5 (1995). These are essen
tially netting transactions made in advance for potential operat
ing scenarios.
216. 44 Fed. Reg. 3282 pt. 11.A.6.(ii) (1979). The changes
must occur within a period beginning 5 years before construction
is to commence on the proposed modification. and no earlier
than January 6, 1975, EPA NSR MANUAL, supra note 77 ch. A.111.B.2,
and end on the date the emissions increase from the proposed
modification occurs. Id. ch. A.111.8.3; ch. A.111.B.5.
217. Where source-specific operating qata is insufficient
but the agency reasonably believes that the source is operating
at or near emission levels allowable in the SIP. the agency may
presume that the allowable emissions represent the actual
emissions. EPA NSR MANUAL, supra note 77 ch. A.111.B.4. Under
pre-1990 NSR regulations. the baseline from which to deter
mine emission increases/decreases was the SIP-allowable
emissions (which might be more than actual emissions. for
, example if the SIP relied on very conservative averaging data).
unless the SIP used actual emissions to demonstrate reason
able further progress or NAAOS attainment. This baseline was
controversial because SIP allowable emissions could be sub
stantially more than actual emissions from sources in the area.
When allowable (but not actual) emissions is the baseline.
then a "paper· reduction is used to net a "real" increase in
emissions. The 1990 Amendments tightened netting require
ments by requiring that new emissions must be offset by real
reductions in actual emissions. However. the EPA resolved the
inconsistent requirements under pre-1990 regulations by
allowing credit for reductions in allowable (rather than actual)
emissions as long as there were corresponding real reduction
in actual emissions that offset proposed (real) increases. 57
Fed. Reg. 13,498. 13,553 (1992).
218. Emission increases are the amount which the new level
of actual emissions exceeds the old level. The new "actual emis
sions" level is the lower of the units ·potential" or "allowable"
emissions after the change. EPA NSR MANUAL, supra note 77 ch.
A.111.B.5. Emission decreases is the amount by which the old level
of actual emissions or old level of allowable emissions. whichev
er is lower. exceeds the new actual emissions level. Id.

See 57 Fed. Reg. 45530, 45548, n.15 (1995). This is different from a

netting transaction, where the source owner avoids new source
review as a modification by a unit or units other than the one
undertaking the change. Id.
If the potential emissions from the new or modified unit are
not significant. new source review is determined to be inapplica
ble. and the facility owner can proceed without a Clean Air Act
major source preconstruction permit. However. the owner might
be required to obtain a minor new source permit under state law
or when Title V of the Clean Air Act is fully implemented.
214. ·A "significant" increase is defined by regulation. 40
C.F.R. § 51.165(a)(I )(x) (1994) defines significant to mean 100 tpy
of carbon monoxide, 40 tpy of nitrogen oxides, 40 tpy of sulphur
dioxide, 40 tpy of volatile organic compounds and 0.6 tpy of lead.
However, the 1990 Amendments change this requirement fo; seri�
ous. severe and extreme ozone nonattainment areas.
In serious ozone nonattainment areas (where 50 tpy of voe
emissions constitute a major source). 25 tpy or more of voes.
net, cannot be considered de minimis for purposes of determin
ing applicability. 42 U.S.C. § 75lla(c)(6) (1994). In addition,
where the major source emits less than I 00 tpy and increase from
a discrete unit is not de minimis. the owner can offset emissions
from other units in the area by 1.3 to I and escape new source
review (i.e.,the change is not considered a modification). Id. §
751 la(cl(7). Or. if the owner elects to submit to new source·review
and permit the modification. a different technology. BACT (gen
erally used in PSD areas and is less stringent that LAER). is
imposed. Id. Where the major source emits more than 100 tpy and
an increase from a discrete unit is not de minimis, the 1.3 to I
internal offset Will not preclude new source review but the ·LAER
requirement will be inapplicable. Id. § 751 la(c)(8). See Part lll(c)
for LAER requirements.
In severe ozone nonattainment areas, 25 tpy or more of
voes from any discrete source cannot be considered de minimis.
Id. § 751 la(d) (application of the same requirements as serious
nonattainment areas).
In extreme ozone nonattainment areas. any increase in
emissions from any discrete unit is considered a modification. Id.
§ 75 l la(e)(2). The owner may, however. elect the 1.3 to I internal
offset to preclude classification as a "modification" (and escape
new source review). However, internal offsets are not required if
the modification consists of installation of equipment required
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construction on the proposed modification
begins.219 A decrease is not creditable if the author
ity relied upon the same decrease in issuing anoth
er permit,220 or if the reduction is related to a unit
which is out of compliance 221 or is related to a unit
which was permitted but never constructed.222 A
contemporaneous emissions increase is creditable
to the extent that the new emissions exceed the old
emissions level (two. year average before the
change).223
Thus, the calculation for netting might be
summed up in the following equation:
The new emissions from the proposed
modification, if "significant" (presumptive
baseline actual emissions of previous two
years)
- plant-wide creditable decreases within
the five year contemporaneous period
(presumptive baseline using actual emis
sions of previous two years)
+ plant-wide creditable increases within
the five year contemporaneous period
= Net emissions increase (or decrease)

219. EPA NSR MANUAL, supra note 77 ch. A.111.B.3. The review
ing agency must maintain that a decrease which has assertedly
occurred in the past will be maintained through federally enforce
able requirements. Id. For example. an emissions decrease from
limiting operating hours on another unit beyond that required in
the SIP or applicable permit must be made federally enforceable
by modifying that source's permit to 1imit the hours of operation.
220. For example. if the source owner agreed to a limitation
in hours of operation in connection with the original permit to
operate the source.
221. EPA NSR MANUAL, supra note 77 ch. A.111.B.3 provides an
example:
IAI source has an emissions unit with an annual allow
able emissions rate of 200 tpy based on full capacity
year-round operation and an ftourly unit-specific allow
able emission rate. The source is. however. out of com
pliance with the allowable hourly emission rate by a fac
tor of two. Consequently. if the unit were to be operated
year-round at full capacity it would emit 400 tpy.
However. in this case. although the unit operated at full
capacity. it was operated on the average 75 percent of
the time for the past two years. Consequently. for the
past 2 years average actual emissions were 300 tpy. The
unit is now to be shutdown. Assuming the reduction is
otherwise creditable. the reduction from the shutdown
is its allowable emissions prorated by its operating fac
tor (200 tpy x .75 = 150 tpy).
Id.
222. For example. if the owner had received a permit to con-
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If the net emissions is not deemed significant
(below the applicable "significance" level).224 then
the new sourct! has successfully netted out of
review. In areas with exceptionally poor air quality,
a greater amount of ·emissions decreases is
required in limited instances. in effect a I .3' to I
internal offset.225
As discussed above. the ability to qualify for an
exemption or successfully net out of nonattainment
new source review could have unfortunate conse
quences environmentally.226 An exemption from
new source review means that there will be emis
sions increases-from increased capacity or pollu
tion control projects. for example-without accom
panying emission reduction (offsets). This could be.
problematic if. for example. the. routine replace
ment and repair exclusion or the pollution control
exclusion were to be applied liberally by the per. mitting authority..
An emission netting transaction. which is suc
cessful from the applicant's perspective, in many
instances results in emission increases. albeit not
above the significance level. Arguably, since emis
sion increases fall below the applicable significance
level, they appear by definition not environmentally
harmful. However, the netting transaction might
involve considerable administrative discretion at
key points, which could work in the applicant's
favor. perhaps to the detriment of the air quality and
surrounding communities. For example, the permitstruct a unit within the source which was never constructed. the
emissions "saved" from foregofng construction are not consid
ered contemporaneous emissions reductions because emissions
decreases cannot occur from sources that were never constructed
�r operated. EPA NSR MANUAL, supra note 77 ch. A.111.B.3.
223. EPA describes a common error in netting transactions
as "ln)ot considering a contemporaneous increase creditable
because the increase previously netted out of review by relying
on a past decrease which was. �111 is no longer, contemporaneous.
If contemporaneous and otherwise creditable. the increase must
be considered in the netting calculus." EPA NSR MANUAL, supra
note 77 ch. A.111.B.5.
224. See supra note 214, for applicable significance levels.
225. An exception to the general netting equation is that for
major sources emitting 100 tpy or more of voes in serious.
severe and extreme nonattainment areas. the creditable contem
poraneous decreases must offset the increases from the pro
posed modification by 1.3 to 1 in order to escape regulation of the
change as a modification. 42 U.S.C. § 571 l(c)(8). (d). (d)(3) ( 1994).
In extreme nonattainment areas, the source owner can avoid
classification as a modification by an internal offset ratio of 1.3 to
I of any criteria pollutant. Id.§ 571 l(e)(2).
226. In nonattainment areas, preclusion of new source
review means what the source owner is making investments in
equipment that could-but will not-be controlled by LAER. and
·will not obtain offsets, thus foregoing emission reduction which
could help bring an area in to attainment. See Comments of David
Hawkins. Senior Council, Natural Resources Defense Counsel. in
EPA NSR SIMPLIFICATION .WORKSHOP 1, supra note 78, at 135.
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ting authority might apply the presumptive previ
ous two years as the netting baseline. Yet. this·
might entail a period of time when.emissions were
higher than normal. This scenario is not inconceiv
able. A recent increase in demand for the product
produced would normally lead to utilization of
excess capacity, which in turn could lead to a deci
sion to upgrade and modernize. A netting transac
tion using an unusually high baseline, then. would
mean that the difference between normal premodi
fication actual emissions and post-modification
actual emissions could be higher than the net emis
sions increase as calculated in the netting transac
tion. Here, administrative discretion in the baseline
determination could result in a determination that
new source review is not applicable notwithstand
ing a substantial increase in emissions from pre
modification normal operation.
Yet, even if the post-modification emissions are
actually less than the significance level. the troubling
fact remains that the source is located in an area with
already unhealthy air. Thus. for sources which can net
emissions, clean air goals are sacrificed to some
extent to encourage modernization.
Even if one agrees that it is appropriate to
forego emission decreases. and even pay·a few tpy
in emission increases. for the benefit of moderniza
tion, social values still remain unaddressed.
Communities which surround the upgraded facility
are nonetheless affected by the emissions increas
es. however "insignificant" by regulatory stan.dards.
Because the applicability determination is critical.
these communities should be notified and allowed
to participate in the applicability determination
where the permitting authority exercises significant
administrative discretion. Public participation
227. It is no answer that the issues are technical. as they are
similarly technical under new source review.
228. Ste note I�. supra.
229. Under the Title V operating permits program, it is made
clear that public participation notice and comment procedures
are required for permit proceedings, but not for minor permit
modifications. 57 Fed. Reg. 32,250. 32,290 (1992}; 40 C.F.R. §
70.7(h} (1995). Minor permit modifications include changes that
· do not rise to the level of a major modification under Title I, i.e..
modifications that do not exceed Part C and D significance levels.
57 Fed. Reg. 32,250. 32,285 (1992); 40 C.F.R. § 70.7(e) (5) (1995).
The issue of public notice and procedure for minor permit modi
fications· is controversal. 57 Fed. Reg. 32,250, 32,280 (1992).
Under a subsequently proposed su'pplement to the Title V rule.
"more environmentally significant changes" would be subject to
the 30-day prior public comment period typically required for
new source review. 60 Fed. Reg. 45.530, 45,534-38 ( 1995) (supple
mental proposal to parts 70 and 71 }. More environmentally sig
nificant changes include certain emission increases. which co11Sid·
ered b11· themselves. would constitute a significant increase under
major source new source review. ld.. at 45.536-37 (emphasis sup
plied}. However. the EPA subsequently promulated. on an inter-
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should be encouraged at this early stage for the
same reasons that public participation is required
during new source review. In new source review. the
community is given notice of the proposed permit,
an opportunity to review.the information concern
ing the effect of air quality227 and to comment. 22s A
similar public participation opportunity, albeit
informal. could apply in the course of applicability
determinations. 229 The permitting authority could
provide notice to the community and give the com
munity information concerning the facility owner's
request for an exemption or intent to net out of
review. This would give the community residents
the opportunity to examine the appropriaten·ess of
key decisions by the permitting authority. In turn.
this extra step enhances the legitimacy of the regu
latory process and helps to ensure that environ
mental and social values are adequately protected.
An additional benefit is that public participation at
this juncture could play a significant role in educat
ing the community about the industrial facility in
their area. A community that is educated about a
netting transaction. moreover. will be better able to
assess the future compliance by the facility, an
important goal under the Clean Air Act.230
In addition, the permitting authority could
import, to a limited degree, the social cost criterion
of the permit requirements. Social costs are pro
foundly implicated if the community residents are
predominantly, poor an'd ethnic minority. At this
early point. the EPA231 and its delegatee. the state
. or local permitting authorit:¥, would have the oppor
tunity to ensure that the applicability determina
tion does not result in ttie creation or continuance
of environmental inequities. 232 As discussed in Part
Ill above, existing data bases could be used to
im basis. a rule for federal operating programs (part 71} based on.
the current rule for state operating programs (part 70). instead of
on the supplemental proposal. 61 Fed. Reg. 34,202. 34,205. The
EPA indicated, however. that in a subsequent phase of Title v
rulemaking, "the most current reflection of the (EPA:s( intended
policy regarding many of (Title V provisions) is the August 31.
1995 supplemental proposal: Id. Thus, although not reflected in
currently finalized rules. EPA:s current policy under the Clean Air
Act appears to promote enhanced public participation for certain
types of applicability determinations.
230. See Waxman, supra note 5, at 1809. Ste also Gauna. supra
note 13, at 49-60 (discussing the difficulty of underfunded com·
munity groups to ascertain facility compliance under the Clean
AA�.
231. .On February I I. 1994, President Clinton signed an
executive order requiring federal agencies to make fair treatment
of minority communities a factor in decisions. Exec. Order No.
12,898, 59 Fed. Reg. 7,629 (1994).
232. In the 1992 EPA Report, it was recommended that the
EPA may consider equity issues in establishing requirements for
' state permit programs. EPA SUPPORTING DocUMENT. supra note 10.
at 22-23.
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determine if exposure to environmental risk
appears inequitable.211 If the community near the
source is disproportionately burdened, the permit
ting authority could be more environmentally con
servative in exercising judgments involving base
lines and creditable internal emission decreases.
In summary, community participation and an
environmental justice examination at the prelimi
nary applicability stage would be discretionary and
informal. but there are considerable benefits which
would make the administrative effort worthwhile.
Indusion of community residents would promote
better relationships among the community resi
dents. the existing facility operator, and permitting
authorities. The community would have access to
important information to evaluate compliance by
the facility. And most importantly, environmental
inequity as a social cost could be addressed early to
avoid perpetuating a shameful social condition.
V. Conclusion

'Although the goal of reindustrialization and
economic recovery in urban industrial areas is
important. the goals of achieving clean air and equi
table environmental protection are equally impor
tant. These goals are not necessarily mutualiy exclu
sive. The offset approach for permitting new and
modified major sources in nonattainment areas
proves that it has been possible to accommodate at
least two seemingly contradictory goals, industrial
development and attainment of clean air.
Significantly, however. environmental justice goals.
are not addressed. perhaps in part because they are
obscured by technical permitting requirements and
procedures, perhaps in part because of resistance to
environmental justice advocacy. Recognizing that
the facility and host community are locked into a
cont_inuing relationship, it is not only appropriate·
but beneficial for all interests that environmental
justice concerns be identified and resolved early.
This can be accomplished under present law.
Pursuant to the social cost criterion, the permitting
authority should use existing data bases to deter
mine the likelihood of the host community's dis
parate exposure to environmental risks. Neither dis
criminatory intent or adverse health effects should
be used as the test for ,an environmental justice
claim. Upon a finding of disparate exposure. com
munity residents should be afforded meaningful
participation at the earliest· stage possible to
explore the best means to protect the community. In
· addition to careful examination of alternative sites
233. For use of such data bases, see Puerto Rico Elu., 1995
PSD LEXIS I, at "3.
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or alternative production processes as options, cre
ative solutions can be examined, such as cross
media risk abatement, building private enforcement
capacity in the community, and enhanced monitor
ing requirements. The result will be that the entire
regulatory program pertaining to permitting major
sources in nonattainment areas, including applica
bility determinations. will better balance environ
mental and social values with the need for areas to
reindustrialize and recover economically.

