Volume 43
Issue 2 Spring 2003
Spring 2003

In Search of a Paleontological Resources Policy for Federal Lands
Robert W. Malmsheimer
Alisa S.H. Hilfinger

Recommended Citation
Robert W. Malmsheimer & Alisa S. Hilfinger, In Search of a Paleontological Resources Policy for Federal
Lands, 43 Nat. Resources J. 587 (2003).
Available at: https://digitalrepository.unm.edu/nrj/vol43/iss2/8

This Article is brought to you for free and open access by the Law Journals at UNM Digital Repository. It has been
accepted for inclusion in Natural Resources Journal by an authorized editor of UNM Digital Repository. For more
information, please contact amywinter@unm.edu, lsloane@salud.unm.edu, sarahrk@unm.edu.

ROBERT W. MALMSHEIMER & ALISA S.H.
HILFINGER"

In Search of a Paleontological
Resources Policy for Federal Lands
ABSTRACT
Federal law provides only limited and inconsistent protectionfor
paleontological resources on federal lands. For more than 20
years, Congress and federal agencies have attempted to develop
policies that balance the need to protect these resources with the
requests of amateur, commercial, and scientific collectors. The
debate over these policies involves two fundamental questions:(1)
Should federal lands be open to amateur, commercial, and
scientific collectors, and ifso, under what conditions, and (2)
Who should own the paleontological resources collected from
these lands? This article examines how attempts to create
paleontological resource policies, including the recently
introduced Paleontological Resources Preservation Act, have
addressed these two issues.
I. INTRODUCTION
"The condition, availability, and scientific significance of the
fossils found on federal lands" in the western United States are among
the best in the world.' Some of these lands contain numerous
invertebrate and plant fossils, and a few, such as the Green River
Formation, contain concentrated deposits of vertebrate fossils.2 However,
even in these idealistic conditions, "[finding these fossils] is the
exception, not the rule." 3 Federal law provides only limited and
inconsistent protection for these valuable and rare public resources. For
more than 20 years, Congress and federal agencies have attempted to
* Robert W. Malmsheimer, Ph.D., J.D., is an Assistant Professor of Natural Resources
Policy and Law at the SUNY College of Environmental Science and Forestry, Syracuse, NY,
and Alisa S.H. Hilfinger, M.S., M.P.A., is Program Coordinator at Waterkeeper Alliance,
Tarrytown, NY. The authors would like to thank Lucia Kuizon, Paleontology Program
Manager at the USDA Forest Service, for her generous assistance with this article.
1. REPORT OF THE SECRETARY OF THE INTERIOR, AN ASSESSMENT OF FOSSIL MANAGEMENT ON FEDERAL & INDIAN LANDS 8 (2000), available at http://www.doi.gov/fossil/fossil.pdf.
2. Id. at 26.
3. Id. at 27.
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develop paleontological resource policies that balance the need to protect
these resources with the requests of amateur, commercial, and scientific
collectors whose paleontological discoveries increase our understanding
of life's evolution on earth.
The loss of fossils from federal lands-in this article, lands
owned by the U.S. government and controlled by the Bureau of Land
Management (BLM), the Bureau of Reclamation (BOR), the Fish and
Wildlife Service (FWS), the Forest Service (FS), and the National Park
Service (NPS)-and the increased value of fossils have caused many
commentators to call for a more extensive and consistent paleontological
resource policy for federal lands.' The debate over this issue involves
two fundamental questions:
1. Should federal lands be open to amateur, commercial,
and scientific collectors, and if so, under what conditions?
2. Who should own the paleontological resources collected
from these lands?
This article examines how attempts to create paleontological
resource policies have addressed these two issues. It begins with an
overview of the collection and ownership of paleontological resources.
We then describe current statutory and regulatory guidelines that
govern federal agencies' management of paleontological resources
located on their lands. The article then describes and analyzes legislative
and agency initiatives proposed during the last 20 years to develop
introduced
recently
the
including
policies,
paleontological
some
with
Paleontological Resources Preservation Act. We conclude
current
the
comments on why a legislative solution is preferable to
piecemeal administrative policy.
II. THE COLLECTION AND OWNERSHIP OF PALEONTOLOGICAL
RESOURCES
The rarity, beauty, and mystery of fossils have always fascinated
humans.5 These qualities have recently increased the demand for these
non-renewable resources and created a vigorous commercial fossil

4. Gretchen Lundgren, Comment, Protecting Federal Fossils from Extinction, 26 B.C.
ENVTL. AFF. L. REV. 225 (1998); THE SOCIETY OF VERTEBRATE PALEONTOLOGY, PALEONTOLOGICAL RESOURCES ON U.S. PUBLIC LANDS at http://www.vertpaleo.org/policy/policystatement-uspubliclands.html (last visited Apr. 25, 2003).
5. See STEVE FIFFER, TYRANNOSAURUS SUE (2000) (providing an overview of the
history of fossil collecting).
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maket. 6 Auction houses, museum shops, World Wide Web sites (such as
ebay and The Discovery Channel), and rock and mineral conventions
regularly sell fossils. 7 While most fossils sell for under $1000 and many
for less than $50, some have sold for much more. For example, in 1997,
Chicago's Field Museum of Natural History purchased the Tyrannosaurus rex, Sue, for $8.36 million after it was extracted from a Cheyenne
River Sioux tribal member's land that had been placed in trust with the
federal government under the Indian Reorganization Act of 1934.'
Three types of collectors gather paleontological resources:
amateur, scientific, and commercial. Amateur collectors are individuals
who collect paleontological resources for personal enjoyment and
recreation but not scientific or commercial purposes. Scientific collectors
gather these resources for scientific purposes, but not commercial
purposes, and are professionally associated with a private, federal, state,
county, or local institution that engages in the education of the public.
Commercial collectors are individuals who collect paleontological
resources and then sell or exchange them for financial gain. While we
have classified collectors into these three mutually exclusive categories,
in fact, amateur collectors can sometimes be classified as both scientific
and commercial collectors. For example, amateur collectors sometimes
do collect fossils for scientific purposes, such as when they participate in
programs like the "Passport in Time" projects sponsored by the FS.9
Amateur collectors can also be classified as commercial collectors, such
as when they sell fossils that they originally intended for their personal
use and enjoyment.1 In addition, commercial collectors sometimes
6. SECRETARY OF THE INTERIOR, supra note 1, at 14; Dorna Sachiki Sakurai, Animal,
Mineral, or Cultural Antiquity?: The Management and Protection of PaleontologicalResources, 17
Loy. L.A. INT'L & COMP. L.J. 197, 198 (1994).
7. Lundgren, supra note 4, at 226; The Society of Vertebrate Paleontology, Statement
Regarding the Sale of Vertebrate Fossils Online, at http://www.vertpaleo.org/policy/policy_
statement-saleoffossils.html (last visited Apr. 25, 2003).
8. FIFER, supra note 5,at 115; see generally Patrick K. Duffy & Lois A. Lofgren, Jurassic
Farce: A Critical Analysis of the Government's Seizure of "Sue"'," a Sixty-Five-Million-Year-Old
TyrannosaurusRex Fossil, 39 S.D. L. REV. 478 (1994); Allison M. Dussias, Science, Sovereignty,
and the Sacred Text: Paleontological Resources and Native American Rights, 55 MD. L. REV. 84
(1996); Tara L. Adarnski, Note, Digging into Sue: Protectionand Regulation of a Tyrannosaurus
Rex, 1 GREAT PLAINS NAT. RESOURCES J. 165 (1996). See also Indian Reorganization Act 25
U.S.C. §§ 461-494 (2000).
9.

U.S. FOREST SERVICE, PASSPORT IN TIME: A VOLUNTEER PROGRAM OF THE USDA

FOREST SERVICE, available at http://www.passportintime.com/ (last visited Apr. 25, 2003)
("Passport in Time (PIT) is a volunteer archaeology and historic preservation program of
the USDA Forest Service (FS)... [where volunteers] work with professional archaeologists
and historians on projects including archaeological excavation, rock art restoration, survey,
archival research, historic structure restoration, gathering oral histories, or writing interpretive brochures.").
10. Memoranda from Lucia Kuizon, Paleontology Program Manager, USDA Forest
Service, to author 2 (Aug. 21, 2002, revised Aug. 27, 2002) (on file with author).
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document and disseminate information about the scientific value of their
fossil finds."
Since fossils belong to the owner of the real property where they
are located, these collectors must have the property owner's permission
to collect fossils on their lands, be they state, tribal, federal, or private
lands. 2 State law regulates the protection and collection of fossils on state
lands.13 The Bureau of Indian Affairs holds tribal lands in trust for tribes
and manages paleontological resources on tribal lands as a trust asset for
14
tribes' economic benefits. Fossils on federal lands are managed by the
federal land management agency responsible for the land where the
fossil is located." There are no regulations for fossils found on private
lands, and private landowners whose lands contain fossils have the right
or extract these resources, or allow others to do so, and sell
to collect
16
them.

The increasing value of and demand for fossils have created
financial opportunities and legal problems for both public and private
landowners. Landowners can charge fossil collectors high fees to extract
and remove fossils.' 7 However, collectors sometimes negligently or
8
intentionally steal fossils.' For example, collectors sometimes mistakenly
gather fossils illegally when they stray off lands where collecting is
allowed and onto lands where it is not-a simple error in the western
19
states, where physical evidence of boundary lines is often nonexistent.
11. FIFFER, supra note 5, at 82.
12. Black Hills Inst. of Geological Research v. South Dakota Sch. of Mines & Tech., 12
F.3d 737, 742 (8th Cir. 1993) (stating that fossils are treated as "land" rather than "personal

property"). But see Joseph L. Sax, Implementing the Public Trust in PaleontologicalResources,
SIXTH FOSSIL CONF. PROc. 173 (2001), available at http://www.aqd.nps.gov/grd/geology/

paleo/pub/fossiconference_- 6/sax.htm. Sax argues that the Public Trust Doctrine applies
to "things that by their nature are understood to belong in the public domain as the
common heritage of all, and as primary elements of a community's common history,
experience and aspirations." Since paleontological resources contain such information, Sax
believes that fossils located on public lands are entitled to protection under the trust and
"should be protected as a public good for public use and benefit." Id. at 174. He also argues
that "the notion that government is powerless to protect trust values found on private (or
Indian) lands is dubious, both in law and in fairness. The well-established precedents for
regulation of private owners of designated historic landmarks could certainly be adapted
to lands containing valuable fossils." Id. at 177.
13. Lundgren, supra note 4, at 253-54. See also Dussias, supra note 8, at 88.
14. Duffy & Lofgren, supra note 8, at 495; Dussias, supra note 8, at 147; Adamski, supra
note 8, at 167-69.
15. SECRETARY OF THE INTERIOR, supra note 1, at 17.
16. See id.; FIFFER, supra note 5, at 83.
17. Duffy & Lofgren, supranote 8, at 499.
18. See infra notes 89-94 and accompanying text (describing illegal collection of fossils
from federal lands).
19. Christina Reed & Laura Wright, The Trouble with Fossil Thieves, GEOTIMES (Oct.
2000), availableat http://www.geotimes.org/oct0/fossilthieves.html.
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Other collectors do not know or understand fossil collection laws and
policies. 20 This is understandable on public lands since federal land
management agencies have different paleontological resource collection
rules and these rules are difficult to locate.21 For example, current fossil
collection rules and policies are located under numerous Code of Federal
Regulations sections and in internal agency policies and guidelines that
are not easily accessible to the public.2 In addition, high fossil selling
prices have also increased deliberate theft.' While landowners can
criminally prosecute and seek compensation in civil court, finding the
perpetrators and meeting burdens of proof are often difficult.24
The increased value of fossils and the collection of fossils by
amateur and commercial collectors have also created problems for the
scientific study of paleontological resources.u The high fees private landowners can now command for fossils are often beyond the budgets of
academic paleontologists, limiting researchers to federal and state lands
as their only areas of study. 26 The fossils gathered by commercial collectors are not always available for scientific study before they are sold to
private collectors.27 Many amateur and commercial collectors do not
document fossils' field data, such as stratigraphy, before removing the
fossils.' Such documentation is important because fossils acquire added
significance whenever they are studied in the full context of their geologic setting.29 Often the scientific value of a fossil is diminished when
collected improperly because many peripheral factors, such as how the
fossil was oriented, the presence or absence of other fossils, and stratigraphic level of occurrence, are overlooked or inappropriately or inaccurately recorded. 3°

20. Lundgren, supranote 4, at 259.
21. See infra notes 48-82 and accompanying text (describing federal regulations and
policies).
22. Lundgren, supra note 4, at 258.
23. Sakurai, supra note 6, at 198-99; Reed &Wright, supra note 19.
24. SECRETARY OF THE INTERIOR, supra note 1, at 28-29.
25.

See

PAMELA BALDWIN, FOSSILs ON FEDERAL LANDS: CURRENT FEDERAL LAWS AND

REGULATIONS, Congressional Research Service Report No. 98-766A (1998); Sakurai, supra
note 6, at 198.
26. See BALDWIN, supra note 25; David J. Lazerwitz, Bones of Contention: the Regulation of
Paleontological Resources on the Federal Public Lands, 69 IND. L.J. 601, 607 (1994); Lundgren,
supra note 4, at 234.
27. Lazerwitz, supra note 26, at 608; Lundgren, supra note 4, at 234; Sakurai, supra note
6, at 206.
28. Lazerwitz, supra note 26, at 608; Lundgren, supra note 4, at 251; Sakurai, supra note
6, at 221.
29. Norman D. Newell, The Nature of the Fossil Record, 103(2) PROC. OF THE AM.
PHILOSOPHICAL SOc'Y 264 (1959).
30. Id. at 270.
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III. REGULATION OF FEDERAL PALEONTOLOGICAL
RESOURCES
Congress has never enacted comprehensive legislation that gives
federal land management agencies specific authority to manage and
31
protect paleontological resources on all public lands. Current law,
based on statutory protection of other resources on federal lands and for
paleontological resources located in national monuments and
administrative regulations promulgated by each federal land
management agency, provides only limited and inconsistent protection.
Only a handful of federal cases have interpreted these statutes and
regulations leaving much ambiguity.
A. Statutes
Congress has never enacted a statute specifically for the
management or protection of paleontological resources on all federal
lands.32 However, the federal government has sometimes interpreted the
or
1906 Antiquities Act, which applies to "historic or prehistoric ruin[s]
33
This
monument[s], or any object of antiquity," to cover fossils.
interpretation was officially expressed in a 1956 Department of the
Interior (DOI) memorandum acknowledging that the Act failed to make
specific reference to fossils but concluding that administrative agencies'
practices created a "strong presumption" of the inclusion of fossils in the
Act. However, in 1974, "in United States v. Ben Diaz, the Ninth Circuit
Court of Appeals found the phrase 'object of antiquity' to be
unconstitutionally vague because the Act use[d] undefined terms of
uncommon usage."5 Responding to this opinion, the DOI reversed itself
in 1977 and 1986 memoranda and ultimately declared that the
Antiquities Act only addressed archeological resources. However, in
31. BALDWIN, supra note 25, at 1; Sakurai, supra note 6, at 206-07.
32. Lundgren, supra note 4, at 227.
33. Antiquities Act, 16 U.S.C. §§ 431-433 (2000). See also FIFFER, supra note 5, at 57-58;
Duffy & Lofgren, supranote 8, at 487.
34. Department of the Interior, Memorandum from Assistant Solicitor, National Parks,
to Chief Clerk 1 (Oct. 12, 1956), cited in Duffy & Lofgren, supra note 8, at 491.
35. United States v. Diaz, 499 F.2d 113, 115 (9th Cir. 1974) (finding that "the statute, by
use of undefined terms of uncommon usage, is fatally vague in violation of the due process
clause of the Constitution" when applied to a conviction for the appropriation of Indian
face masks made in 1969 or 1970 found on an Indian Reservation). NATIONAL PARK
SERVICE, DIRECTIVE NPS-77, NATURAL RESOURCES MANAGEMENT GUIDELINES, PALEONTOhttp://www2.
LOGICAL RESOURCE MANAGEMENT (Release No. 1, May 15, 1999), availableat

nature.nps.gov/nps77/natresguidesb.html.
36. Department of the Interior, Memorandum from Deputy Solicitor, Department of
the Interior, to Assistant Secretary for Fish and Wildlife and Parks (Jan. 19, 1977), cited in
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1978, the DOI published a Federal Register notice addressing the Diaz
case and the definition of "object of antiquity," which stated that DOI
would continue to protect vertebrate paleontological resources under the
Antiquities Act until Congress took action. A 1979 Tenth Circuit case,
United States v. Smyer, complicated the issue when it "upheld the
application of the Antiquities Act to an enforcement charge for the theft
of archeological artifacts" from lands administered by the FS.3 This case
appears to be the basis for the Department of Agriculture's (DOA)
regulations, promulgated in 1979, which state that the DOA would
protect paleontological resources under the Antiquities Act.39 The split in
authorities and questions about the constitutionality of the Antiquities
Act have led "federal land management agencies away from [using] the
4
Act as an authority for regulating paleontological" resources. 0
Although the Antiquities Act may not protect paleontological
resources located on all federal lands, the Act does protect fossils located
in national monuments. 41 The Act's restrictions, prohibitions, and
penalties apply within national monuments because paleontological
resources meet the Act's "scientific interest" requirement 2 In addition,
some statutes have created national monuments, such as the Agate Fossil
Beds National Monument, Florissant Fossil Beds National Monument,
and Hagerman Fossil Beds National Monument, that expressly protect
fossil deposits.4
Three statutes, the Archaeological Resources Protection Act of
1979 (ARPA), the Federal Cave Resources Protection Act of 1988
(FCRPA), and the Convention on Cultural Property Implementation Act
Duffy & Lofgren, supra note 8, at 491; Department of the Interior, Memorandum from
Associate Solicitor, Energy and Resources, to Director of Bureau of Land Management (Jan.
17,1986), cited in Duffy & Lofgren, supra note 8, at 491; National Park Service, supra note 35.

37.

Department of the Interior, Preservationof American Antiquities, Definition of "Object

of Antiquity," 43 Fed. Reg. 14,975 (proposed Apr. 10, 1978).
38. Lazerwitz, supra note 26, at 610; United States v. Smyer, 596 F.2d 939, 940-41 (10th
Cir. 1979) (distinguishing a case "where the evidence showed that objects 800-900 years old
were taken from ancient sites for commercial motives" and defendants "passed a Forest
Service sign warning that the area was protected by the American Antiquities Act" from

U.S. v. Diaz).
39. 7 C.F.R. 3100.41(a) (2002). See also Department of Agriculture, Enhancement,
Protection, and Management of the Cultural Environment, 44 Fed. Reg. 66,181 (finalized
Nov. 19, 1979).
40. Lazerwitz, supranote 26, at 610.
41. BALDWIN, supra note 25, at 2-3.
42. Id. at 2. See also Dinosaur National Monument, Proc. No. 131, 39 Stat. 1752 (Oct. 4,
1915); Petrified Forest National Monument, 16 U.S.C. § 119 (2000).
43. BALDWIN, supra note 25, at 2; Sax, supra note 12; Agate Fossil Beds National
Monument, Pub. L. No. 89-33, 79 Stat. 123 (June 5, 1965); Florissant Fossil Beds National
Monument, Pub. L. No. 91-60, 83 Stat. 101 (Aug. 20, 1969); Hagerman Fossil Beds National
Monument, Pub. L. No. 100-696, 102 Stat. 4575 (Nov. 18, 1988) and Pub. L. No. 101-512, 104
Stat. 1923 (Nov. 5, 1990).
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of 1982 (CCPIA), currently protect paleontological resources located with
other resources." The ARPA defines archaeological resources to include
"[n]onfossilized and fossilized paleontological specimens, or any portion
5
found in an archaeological context." The FCRPA
or piece thereof ...
protects cave resources, which are defined to include paleontological
deposits located in caves designated "significant" by the secretaries of
Interior or Agriculture.' By enacting the CCPIA, the United States
became a full signatory to the UNESCO (UN Education, Scientific, and
Cultural Organization) Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export, and Transfer of Ownership of
Cultural Property (UNESCO Convention).' The UNESCO Convention
regulates "objects of paleontological resources" if they are located "on
religious or secular grounds."' These statutes provide protection for
very few paleontological resources because most organisms lived and
died before the onset of human culture and are not associated with
archeological sites.
B. Regulations and Policies
Each land management agency has its own regulations and
policies for the paleontological resources located on the lands they
administer. These policies and regulations reflect the agencies' different
49
legal mandates and missions. With limited resources for monitoring,
and even fewer resources for penalizing violators, the agencies enforce
their policies and regulations sparingly and randomly.-" The lack of a
comprehensive paleontological resources statute and the limited
applicability of protections in the ARPA, FCRPA, and CCPIA mean that
agencies' regulations and policies function as a defacto, disjointed
federal policy.

44. Archaeological Resources Protection Act, 16 U.S.C. §§ 470aa-470mnm (2000); Federal
Cave Resources Protection Act, 16 U.S.C. §§ 4301-4309 (2000); Convention on Cultural
Property Implementation Act of 1982, 19 U.S.C. §§ 2601-2613 (2000).
45. 16 U.S.C. § 470bb(1) (2000).
46. 16 U.S.C. § 4303(b) (2000).
47. Joshua E. Kastenberg, Assessing the Evolution and Available Actions for Recovery in
CulturalPropertyCases, 6 DEPAuL-LCA J. ART & ENT. L. & POL'Y 39, 48-49 (1995).
48. UNESCO Convention on Means of Prohibiting and Preventing the Illicit Import,
Export, and Transfer of Ownership of Cultural Property, Nov. 14, 1970, 823 U.N.T.S. 231,
availableat http://www.unesco.org/culture/laws/1970/html-eng/pagel.shtml.
49. SECRETARY OF THE INTERIOR, supra note 1, at 30.
50. FIFFER, supra note 5.
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1. The Bureau of Land Management
BLM manages paleontological resources on its 264 million acres
based on authority delegated by the Federal Land Policy Management
Act (FLPMA)-1 While FLPMA does not specifically address these
resources, BLM's regulations and policies are based on the Act's
scientific, educational, and recreational provisions. 2
BLM regulations specify collection rules for four types of
paleontological resources: (1) scientifically significant invertebrate
fossils, (2) vertebrate fossils, (3) common invertebrate fossils, and (4)
plant fossils. BLM uses a permitting system to regulate the collection of
scientifically significant invertebrate fossils and vertebrate fossils.3 The
"paleontological use permit" application process is designed
to promote
the collection of fossils for scientific and educational purposes. Education
and scientific permits stipulate that recovered fossils remain the property
of the United States and must be deposited in a qualified repository that
has agreed to accept the fossils.- The public may collect reasonable
amounts of "common invertebrate fossils," a term the BLM does not
define, for personal use without a permit.-" BLM does not require a
permit for the collection of "fossil plants," but collection is limited to
"reasonable amounts for personal use."-6 In 1962, Congress defined
petrified wood as a common variety mineral material subject to the
Mineral Materials Act of 1947 and allowed for removal of limited
quantities from public lands without charge.57 Accordingly, BLM treats
petrified wood as a mineral resource and regulates it differently than
other fossil plants.' As a mineral resource, each person may collect, for
noncommercial purposes, up to 25 pounds per day plus one piece, not to
exceed 250 pounds per year.- Free use permits may be issued to
museums and other institutions for removal of not more than 5000 cubic
yards of petrified wood in any one year.6

51. Federal Land Policy and Management Act, 43 U.S.C. §§ 1701-1785 (2000);
Lundgren, supra note 4, at 239.
52. SECRETARY OF THE INTERIOR, supra note 1; Lundgren, supra note 4, at 242.
53. See 43 C.F.R. § 8365.1-5(c) (2002).
54. Lundgren, supra note 4, at 243.
55. 43 C.F.R. § 8365.1-5(b)(2) (2002); SECRETARY OF THE INTERIOR, supra note 1, at 28.
56. SECRETARY OF THE INTERIOR, supra note 1, at 20.
57. Materials Act of 1947, 30 U.S.C. §§ 601-604 (2000).
58. SECRETARY OF THE INTERIOR, supra note 1, at 20.
59. 43 C.F.R. § 3622.4 (2002); SECRETARY OF THE INTERIOR, supra note 1, at 20.
60. 43 C.F.R. § 3604.12(b) (2002).
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2. The Forest Service
The FS manages paleontological resources on its 191 million
acres based on its authority delegated by the Organic Administration Act
of 1897 and its amendments.61 The FS administers these resources for
62
historical, scientific, educational, and recreational values.
FS regulations prohibit "[e]xcavating, damaging, or removing
any vertebrate fossil or removing any paleontological resource for
commercial purposes without a special use authorization."3 The FS, by
longstanding policy and practice, issues special use permits for collecting
vertebrate fossils for scientific and educational purposes only.' Like
BLM, the FS allows noncommercial collecting of reasonable amounts of
common invertebrate and plant fossils for personal use where not
otherwise prohibited by a closure or forest plan.6 Petrified wood is
treated as a mineral resource and district rangers may issue amateur
collectors and scientists "free-use permits" for up to one year "to take
... for personal use."' The petrified wood
limited quantities of [it]
67
collected under a free-use permit "may not be bartered or sold." District
rangers can also designate "free use areas," where petrified wood may
be collected without a free-use permit.6 The FS issues free use permits to
of not more than 5000 cubic
museums and other institutions for removal
year. 69
yards of petrified wood in any one
3. The Fish and Wildlife Service
The FWS manages paleontological resources on its 90-million
acre National Wildlife Refuge System based on the National Wildlife
70
The NWRSAA
Refuge System Administration Act (NWRSAA).
resources
"important
provides general guidelines for the protection of
71
FWS policies, based on an FWS regulation that
such as fossils."
prohibits the "search for and removal of.. .valuable objects," require a
61.

See Organic Administration Act of 1897, 16 U.S.C.

§§

473-475, 477-482 (2000);

REPORT OF THE SECRETARY OF THE INTERIOR, COLLECTION, STORAGE, PRESERVATION AND
SCIENTIFIC STUDY OF FOSSILS FROM FEDERAL AND INDIAN LANDS 12 (May 1999), available at

http://www.fs.fed.us/geology/fedfos.pdf.
62. SECRETARY OF THE INTERIOR, supranote 1, at 40.
63. 36 C.F.R. § 261.9(i) (2002).
64. Kuizon, supra note 10, at 10.
65. Id. at11.
66. 36 C.F.R. § 228.62(e) (2002).
67. Id.
68. 36 C.F.R. § 228.62(d) (2002).
69. 36 C.F.R. § 228.62(d)(2) (2002).
70. National Wildlife Refuge System Administration Act, 16 U.S.C.

(2000).
71.

SECRETARY OF THE INTERIOR,

supra note 1, at 40.

§§

668dd-668ee
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permit for fossil collection.7 "Special use permits" are only available to
collect fossils for scientific and educational purposes.? The policies
subject the permittee to repository requirements similar to the BLM's
guidelines. 74
4. The National Park Service
The NPS manages paleontological resources on its 80 million
acres based on the National Park Service Organic Act.75 The Act directs
the NPS to conserve these resources "for the enjoyment of future
generations."' 76 NPS regulations forbid "possessing, destroying, injuring,
defacing, removing, digging, or disturbing from its natural state: nonfossilized and fossilized paleontological specimens."7 However, NPS
policies authorize the issuance of permits to collect fossils for scientific or
educational study subject to repository requirements.m
5. The Bureau of Reclamation
The BOR manages paleontological resources on its 58 hydroelectric power plant sites and 308 recreation areas based on the national
reclamation laws.79 These statutes require the BOR to "protect and
preserve natural resources." 8° The BOR requires a special use permit for
the collection of any fossils. 81 Permits are only available to collect fossils
for scientific study.? The permits contain repository requirements similar
to BLM's guidelines.?
C. Paleontological Resource Litigation
Surprisingly, there are few court cases involving paleontological
resources on federal land. In the history of the Antiquities Act there was
only one case that involved fossils and not archeological resources.4 This
unreported case involved a Harvard professor who was arrested and
72.
73.
74.
75.
76.
77.
78.
79.
21B1-2
80.
81.
82.
83.
84.

50 C.F.R. § 27.63 (2003).
SECRETARY OF THE INTERIOR, supranote 1, at 20.
Id.
Id. at 40.
Id.
36 C.F.R. § 2.1(a)(1)(iii) (2003).
NATIONAL PARK SERVICE, supranote 35.
GEORGE C. COGGINS & ROBERT L. GtucKsMAN, PUBUC NATURAL RESOURCES LAW §
(2001).
SECRETARY OF THE INTERIOR, supranote 1, at 39.
Id. at 20.
Id.
Id.
FIFFER, supranote 5.

NATURAL RESOURCES JOURNAL

[Vol. 43

charged under the Antiquities Act with collecting fossils on BLM land.'
The charges were dismissed by the Montana District Court based on the
U.S. Court of Appeal's decision in United States v. Diaz, which found the
Antiquities Act unconstitutionally vague.'
The most important administrative law case was the Department
87
of the Interior's 1915 decision in Earl Douglass. In this case, the
administrative law judge decided that fossils are not minerals and lands
containing fossils are not subject to the mining and mineral laws."
Unfortunately, the number of prosecutions for fossil theft from
federal lands averages only one or two in any given year; six cases of
fossil theft were prosecuted in the National Grasslands since 1996.89
Many cases of illegal collection are cited with warnings or are settled out
of court.' Federal agencies settle these cases because they lack specific
91
regulations and statutes that deal with fossil theft. The NPS estimates
92
that "hundreds of fossils are stolen from federal lands every year." The
FS's documentation of fossil thefts on the Oglala National Grassland
illustrates the scope of the problem. Between 1991 and 1996,
paleontological resource surveys were conducted in the Oglala National
Grassland by the University of Nebraska State Museum under a
93
challenge cost-share agreement with the Forest Service. Of the total
number of fossil localities inventoried during those five years, 33 percent
were found to have been vandalized."

85. Duffy & Lofgren, supra note 8, at 494 (citing U.S. v. Jenkins, CR-74-63-BLG (D.
Mont. 1974)).
86. United States v. Diaz, 499 F. 2d 113, 115 (9th Cir. 1974); FIFFER, supra note 5; Duffy
& Lofgren, supranote 8, at 494.
87. Earl Douglass, 44 PUBLIC LANDS DEcisioNs 325 (1915), cited in Lazerwitz, supra note
25, at 615, and BALDWIN, supra note 25, at 6 ("The First Assistant Secretary, in holding that
the Mining Law did not apply to the extraction of dinosaur remains from public lands,
stated: The material here claimed is not recognized as a mineral by standard authorities on
the subject. It is not classified as a mineral product in trade or commerce, nor does it
possess economic value for use in trade, manufacture, the sciences, or in mechanical or
ornamental arts; therefore.. it is not a mineral within the meaning of the public land
laws.").
88. BALDWIN, supra note 25, at 6.
89. Kuizon, supra note 10, at 9.
90. Id.
91. 148 CONG. REC. S6708 (July 12, 2002) (statement of Senator Akaka).
92. SECRETARY OF THE INTERIOR, supra note 1, at 9.
93. Barbara Beasley, (Zone Paleontologist, Nebraska National Forest, USDA Forest
Service), personal communication with Lucia Kuizon (Paleontology Program Manager,
USDA Forest Service) (June 2002), cited in Kuizon, supranote 10 at 9.
94. Id.
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IV. FEDERAL PALEONTOLOGICAL RESOURCE POLICY
INITIATIVES
Comprehensive federal policies have been proposed for the past
20 years. Since 1982, five bills have been introduced in Congress to create
a national paleontological resource policy; one amendment to an
appropriations bill was enacted that limited Department of the Interior
policy options for one year, two federal agencies have each proposed
regulations three different times to simplify paleontological resource
regulations, and three government-sponsored studies or policy reviews
have analyzed and recommended changes to federal paleontological
resources policies.
A. 1982 BLM Proposed Regulations
In 1982, the BLM requested comments to evaluate procedures
under which fossils, geologic materials, and hobby mineral materials
could be removed from BLM administered public lands.9 Prior to this
time, the NPS had sole responsibility for regulating paleontological
resources on lands controlled by the Department of the Interior.' The
proposed regulation would have combined existing petrified wood
regulations with simplified permitting procedures for scientific and
commercial fossil collection and differentiated between amateur,
scientific, and commercial collectors.97 Amateur collectors would have
been authorized to collect "common fossils and other hobby mineral
materials in reasonable quantities for hobby or personal use."" Hobby
mineral materials were defined as "rocks, common invertebrate and
vertebrate fossils, petrified wood, mineral specimens, crystals, gem
stones, and other such materials collected primarily for their recreation
value."9 The regulation would have required scientific collectors to
obtain a "scientific free use permit" to excavate "more than two cubic
meters of material... [, collect] fossils of significant scientific interest... [,
collect] fossils or geological material in protected areas... [, or collect]
museum pieces of petrified wood."'1 The proposed regulation specified
that collected materials remained federal property.101 Commercial
collection permits would have been available for "a fee based on the
95. Bureau of Land Management, Paleontology, 47 Fed. Reg. 16,971 (Apr. 20, 1982).
96. Lazerwitz, supranote 26, at 618.
97. Geologic and Hobby Mineral Materials-Collecting: Rules of Conduct, 47 Fed. Reg.
35,914, 36,915 (proposed Aug. 17, 1982).
98. Id.

99.
100.
101.

Id.
Id.
Id. at 36,916.
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°2
estimated fair market value of the fossils or other hobby materials."
Except for fossils of significant scientific interest, which remained the
property of the United States, fossils collected in accordance with
commercial collection permits would have been owned by the
collector.'0 3
This initiative was postponed when, in 1984, the National
Academy of Sciences (NAS) created the Committee on Guidelines for
Paleontological Collecting (CGPC)."' The BLM continued to publish a
notice of its intent to revise the paleontology rules in the Semiannual
Regulatory Agenda until June 1993, when the 1982 proposed regulations
were officially withdrawn."'

B. Paleontological Resources Conservation Act of 1983
In 1983, Senator Larry Pressler (R-SD) introduced the
Paleontological Resources Conservation Act of 1983 (PRCA)."' The Act
would have created a unified federal policy for vertebrate fossil
collection and established different permit requirements for scientific,
commercial, and amateur collectors.7 The Act would have authorized
federal agencies to issue five-year scientific permits to qualified scientific
institutions to collect, excavate, and prepare for study or exhibition fossil
vertebrates." It required that these fossils remain the property of the
United States."' Commercial permits could be issued for three years if
"assurance can be given that all... resulting collections will be
coordinated... [by an academic] vertebrate paleontologist prior to
°
disposal for commercial purposes."" However, when a commercial
collector located a unique or rare specimen, the academic vertebrate
paleontologist could recommend that the specimen be deposited in the
U.S. National Museum (USNM)."' Additionally, no species could be
commercially disposed of if its "taxon... is [not] described in the scientific
102. Id.
103. Id.
104. Duffy & Lofgren, supra note 8; Lundgren, supra note 4, at 246. See also infra notes
123-126 and accompanying text (describing the 1987 National Academy of Sciences
Committee Recommendations).
105. Paleontology, 58 Fed. Reg. 56,535 (Oct. 25, 1993).
106. Paleontological Resources Conservation Act, S. 1569, 98th Cong. (1983).
107. Id.
108. Id. § 4 (b)-(c).
109. Id. § 4 (c)(1)-(3).
110. Id. §§ 3 (2) and 5(a)-(b).
111. Id. § 5 (a). The U.S. National Museum was the previous name for the Smithsonian
Institution's Arts and Industries Building. See Jennifer A. Nichols, Institutional History
Division, Smithsonian Institution Archives Webmaster, The Arts and Industries Building,
at http://www.si.edu/archives/ihd/arts/ (last visited Apr. 25, 2003).
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[paleontological] literature.""' Otherwise, "fossil vertebrates excavated,
collected, and removed from public lands.. .become the property of the
permittee."" 3 Federal land managers could issue one-year amateur
permits if they determined that the proposed collection would be
coordinated by an academic vertebrate paleontologist and that all
specimens collected were subject to examination by such a paleontologist
who could recommend to the collector that unique or rare specimens be
deposited in the USNM. 4 Interestingly, the amateur permit
requirements omit the "not described in the scientific paleontological
literature" ownership exception found in the commercial collector
provisions."- Thus, the PRCA provided amateur collectors with greater
ownership opportunities than commercial collectors. The PRCA also
required the National Advisory Committee for Paleontological Research
Policy, which the PRCA would have created, to expressly endorse all
commercial and amateur permits issued for National Park System or
National Wildlife Refuge System lands."6 All other lands were exempt
from this requirement. The PRCA attracted only two co-sponsors. It died
in the Senate Energy and Natural Resources Committee and was not
reintroduced.
C. 1986 Forest Service Interim Regulations
In 1986, the FS amended its existing regulations dealing with
paleontological resources via an interim rule that bypassed the public
input process.17 The FS stated that the purpose of the rule was to remove
a blanket fossil collecting prohibition on national forests without a
permit, which had been requested by the scientific and academic
communities."8 The rule clarified that a permit was required for
removing vertebrate fossils or for commercial collection activities." 9 The
interim rule did not address the NAS CGPC's study, which was in
progress at this time."
No notification of this interim rulemaking or final rulemaking
was published in the Semiannual Regulatory Agenda until 1989.' The
112.

Paleontological Resources Conservation Act, S. 1569,98th Cong. § 5(a) (1983).

113.
114.

Id. § 5(d).
Id. § 6(a).

115. Id.§ 6.
116. Id. §14(f).
117. Prohibitions; Fossil Collecting, 51 Fed. Reg. 30,355 (Aug. 26, 1986).
118. Prohibitions; Fossil Collecting, 54 Fed. Reg. 44,471 (Oct. 30, 1989).
119. Prohibitions; Fossil Collecting, 51 Fed. Reg. 30,355 (Aug. 26, 1986).
120. See infra notes 123-126 and accompanying text (describing the 1987 National
Academy of Sciences Committee Recommendations).
121. Prohibitions: Fossil Collecting, 54 Fed. Reg. 44,471 (Oct. 30, 1989).
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1989 notice of final action indicated that the FS was in the process of
clarifying the interim rule in keeping with the NAS CGPC's
recommendations.ln The notice of final action continued to be published
in the Semiannual Regulatory Agenda until 1991 when it was finally
withdrawn. No permit for commercial fossil collecting was ever issued
by the FS under the 1986 interim rule.'2
D. 1987 National Academy of Sciences Committee Recommendations
In 1984, the NAS created the CGPC to examine paleontological
resource policy on federal lands.1 2 4 After three years of analysis, the
CGPC made ten recommendations in a report to the Secretary of the
Interior, including that (1) all federal agencies adopt a uniform collecting
policy, (2) all federal lands be open to scientific collecting, (3) agencies
regulate commercial collecting through a permit system, and (4)
scientifically significant fossils be placed in research and education
institutions. 15
After accepting the report, the Secretary of the Interior
disregarded the recommendations.1 26 Instead, he decided that "fossils do
not constitute a resource requiring the degree of management attention
initially proposed by the Department [of the Interior].' 2 7
E. 1988 Department of the Interior Appropriations Act
In 1988, Senator Larry Pressler, the sponsor of the PRCA,
introduced an amendment to the 1988 Interior Department
Appropriations Act that stated, "none of the funds provided by this Act
shall be expended by the Secretary of the Interior to promulgate
regulations concerning paleontological collecting on federal lands
contrary" to the 1987 NAS CGPC's recommendations.12 8 The amendment
effectively limited DOI paleontological resource policy options for one
year but had no lasting impact.

122.
123.
124.

Id.
Kuizon, supra note 10, at 11.
Duffy & Lofgren, supra note 8; Lundgren, supra note 4, at 246.

125.

NATIONAL RESEARCH CouNCIL, NATIONAL ACADEMY

OF SCIENCES, PALEONTO-

LOGICAL COLLECTING 24 (1987) (report prepared by the Committee on Guidelines for Paleontological Collecting, Board on Earth Sciences, Commission on Physical Sciences, Mathematics, and Resources).
126. Lundgren, supra note 4, at 246.
127. Duffy & Lofgren, supra note 8, at 492; see also Lundgren, supra note 4, at 246.
128. Black Hills Institute of Geological Research, Fossil Collecting on Public Lands
Regulatory History, at http://www.bhigr.com/pages/ffacts/fflaw.htm (last visited Apr.
25, 2003).
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F. 1989 BLM Proposed Regulations
In 1989, the BLM initiated a negotiated rulemaking process to
address the management of paleontological resources.' 9 The proposed
rulemaking would have evaluated three of the NAS CGPC's
recommendations: (1) all federal lands be open to scientific collection, (2)
agencies regulate commercial collecting through a permit system, and (3)
scientifically 3° significant fossils be placed in research and education
institutions.1
After two scoping meetings, draft regulations were prepared,
but never published because of political pressure on the director of the
BLM and a "lack of consensus among the scientific, commercial, and
amateur collecting communities., 31 In 1992, BLM suspended action on
paleontological regulations after Senator Max Baucus (D-MT) introduced
the Vertebrate Paleontological Resources Protection Act (VPRPA). 32
G. Vertebrate Paleontological Resources Protection Act of 1992
The purpose of the VPRPA was to create a uniform federal
policy for vertebrate fossil collecting and encourage each state and tribe
"to adopt a uniform policy on paleontological collecting. " '33 The Act
would have established a permit system, administered by federal land
management agencies, for the collection and/or excavation of vertebrate
paleontological resources by amateur and scientific collectors.134 It did
not authorize commercial collection. The VPRPA would have required
scientific collectors to obtain a permit to excavate or remove vertebrate
paleontological resources, and it mandated that paleontological
resources collected under a permit remained U.S. property.1 Amateur
collectors could obtain a permit to remove, but not excavate, vertebrate
paleontological resources.'# Federal land managers were allowed to
permit amateur collectors to retain possession of the resource if its
scientific value was identified and it remained accessible for study. 137 In
addition, the VPRPA stated that paleontological resources collected by
129.
1989).
130.

Paleontology: Negotiated Rulemaking, 54 Fed. Reg. 48,647 (proposed Nov. 24,

131.

Lundgren, supra note 4 at 247; BUREAU OF LAND MANAGEMENT, NATURAL

Id.

RESOURcE ALTERNATIVE DISPUTE RESOLUTION CASE STUDY: COLLECTION OF FossILs BUREAU-

WDE, availableat http://www.blm.gov/nradr/cases/blmwide/coection fossils.html.
132. Vertebrate Paleontological Resources Protection Act, S. 3107, 102nd Cong. (1992).
133. Id. § 2(12)-(13).

134.
135.
136.
137.

Id. §§ 6,8-9.
Id. § 6(b)(1)(F).
Id.§ 8(a)(1).
Id. § 7(b)(1).
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amateur collectors "shall remain the property of the United States and
may not be sold." 13
The VRPRA did not attract any co-sponsors and was not
introduced in the House of Representatives. It died in the Senate
Subcommittee on Public Lands and National Parks and was not
reintroduced in the Congress.
H. 1994 FS Proposed Regulations
In 1994, the FS proposed revising its law enforcement
regulations to significantly restrict traditional uses in the national forests,
especially hunting, fishing, rockhounding, and other recreational uses. 139
The proposed rule would have prohibited "the disturbing, damaging,
excavating, digging, removing, transporting, possessing, buying, selling,
bartering, or offering to buy, or barter, any fossil or other paleontological
resource" located on FS lands without a "special use authorization,
contract, [or] approved plan of operation." " °
The FS received almost 70,000 public comments on the proposal,
which mainly concerned the loss of public access to National Forest
System lands. 14 ' Because of the high level of interest in the proposed
regulations and the overwhelming response from the public, the FS
withdrew the proposed regulations.
I. 1996 BLM Proposed Regulations
In 1996, in response to President Clinton's government-wide
regulatory reform initiative, Reinventing Government, the BLM
proposed to create a new section in Title 43 of the Code of Federal
Regulations for paleontology (43 C.F.R. 6600) that would have combined
paleontology regulations with the regulations for free-use of petrified
wood "to reduce burden or duplication, or streamline requirements.""4
The BLM suspended action on paleontological actions when Senator
138. Id. § 7(b)(3).
139. Prohibitions; Law Enforcement Support Activities, 59 Fed. Reg. 7,880 (proposed
Feb. 16, 1994) (to be codified at 36 C.F.R. pts. 261-62).
140. Prohibitions; Law Enforcement Support Activities, 59 Fed. Reg. 7,890 (proposed
Feb. 16,1994) (to be codified at 36 C.F.R § 261.9).
141. John C. Nichols, Rockhounding and Mineral Collecting on National Forests-Moving
Forward in the 21st Century and Making Friends, GEOFEST 2001 ABSTRAcTS, available at
http://www.fs.fed.us/geology/2001abstracts.rtf (last visited Apr. 25, 2003).
142. Law Enforcement Support Activities, 65 Fed. Reg. 22,566 (Apr. 24, 2000) (to be
codified at 36 CFR 262); Black Hills Institute of Geological Research, supranote 128.
143. Palentological Resources, 62 Fed. Reg. 21,864 (proposed Apr. 25, 1997) (to be
codified at 43 C.F.R §§ 3622, 8365, 6000). See also Preservation and Conservation Health,
Safety & Enforcement, 61 Fed. Reg. 28,546 (proposed June 5,1996).
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Johnson introduced the Fossil Preservation Act of 1996.4 The proposed
regulations were suspended again in 1998, when the Senate Interior
Appropriations Subcommittee directed the land management agencies to
prepare a report on fossil resources on federal lands. The publication
date for the proposed regulations continued to be pushed back every
year until the end of the Clinton Administration when the Semiannual
Regulatory Agenda stated that the proposed regulations were a "long-

term action," with a notice of proposed nilemaking scheduled for April
47
2002.'aCIn September 2001, the proposed rulemaking was withdrawn.
J. Fossil Preservation Act of 1996
In 1996, Representative Tim Johnson (R-SD) introduced the
Fossil Preservation Act (FPA). 14 Like PRCA and VPRPA, the FPA would
have created a national uniform policy for collecting fossils on federal
lands. However, unlike previous legislative initiatives, the FPA applied
to all fossils, not just vertebrate fossils. 149
More importantly, it opened all federal lands-the bill's clause
was comparable to the General Mining Law of 1872's declaration-to
reconnaissance fossil collecting by amateur, commercial, and scientific
fossil collectors without a permit."0° Reconnaissance collecting
characteristics included disturbing "less than two square meters of earth;
picking up loose specimens," and using "simple hand tools (such as
hammers, chisels, pry bars, and rakes)."'' Agencies could require
permits for reconnaissance collecting on their lands, but only after
complying with guidelines developed by the National Fossil Council
(which the FPA would have created to develop FPA's mandated
guidelines and procedures), if the agency provided notice in the Federal
Register and posted the lands with "appropriate notice of reconnaissance
collecting permit requirements."" 2 The FPA authorized "collecting fossils
144. See Fossil Preservation Act of 1996, H.R. 2943, 104th Cong. (1996); infra notes 150157 and accompanying text (describing the Fossil Preservation Act of 1996).
145. See Senator Slade Gorton, Comm. on Appropriations, Dep't of the Interior and
Related Agencies Appropriations Bill, S. Rep. No. 105-227, at 59-60 (1999) (describing the
2000 DOI Fossils on the Federal and Indian Lands Report).
146. Paleontological Resources, 66 Fed. Reg. 25,599 (proposed May 14, 2001).
147. BUREAU OF LAND MANAGEMENT, WITHDRAWN REGULATORY PROPOSALS: 43 C.F.R.
3622; 43 C.F.R. PART 6600; 43 C.F.R. 8365, Paleontological Resources (2001), available at
http://www.blm.gov/nhp/news/regulatory/withdrwn.html (last visited Apr. 25, 2003).
148. Fossil Preservation Act of 1996, supra note 144.
149. Sakurai, supra note 6, at 208.
150. Fossil Preservation Act, supra note 145, § 4(a); see Mining Act of 1872, 30 U.S.C. ,§
22-45 (2000).
151. Fossil Preservation Act, supra note 145, § 4(c)(1)(A)(i)-(iii).
152. Id. § 4(c)(1)(B).
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through...quarrying pursuant to a[n agency issued] permit and advance
notice.". 3 Reconnaissance and quarrying permits were available to
commercial collectors for the removal of all but "scientifically unique
find[s]"-a term the National Fossil Council was charged with
defining.'TM Commercial permits required collectors to pay collection fees
and royalties and "deposit paleontological records and data associated
with the.. .[excavation with the U.S. Geological Service,] report any
unanticipated discoveries.. .and [stipulated] that scientifically unique
finds will be the property of the United States and will be deposited in a
suitable paleontological institution."'5' Agencies would retain the fees
and royalties collected and use them to carry "out the [agencies']
paleontological program.""s Except for "scientifically unique" fossils,
U.S. property, all other fossils
which the FPA provided would remain
7
collector.the
of
property
the
became
While the FPA attracted 11 congressional co-sponsors, it was not
introduced in the Senate. The FPA died in House committees without
Congress taking any significant action. It was not reintroduced.
K. 1998 Congressional Research Service Report
In 1998, Congress requested that the Congressional Research
Service (CRS) examine current laws and regulations dealing with fossil
resource management on federal lands administered by the BLM, NPS,
The CRS found the authority for
FS, and Department of Defense.'
management, protection, collection, and disposal of fossils from federal
lands to be unclear The CRS also found that mining and other mineral
disposal laws and regulations were silent on their application to
paleontological resources. ' ° In addition, the CRS noted that different
public land laws may apply to different agencies depending on whether
these lands are "public domain lands" versus "acquired lands." 6' The
report concluded, "[b]ecause the legal protection of paleontological
resources could be said to lack clarity, uniformity, and consistency, some
have suggested that additional background and analysis from the

153.
154.
155.
156.
157.
158.
159.
160.
161.

Id. §4(c)(2).
Id. § 5(a)(1)-(2).
Id. § 5(d)(1)(B)-(D).
Id. § 6(c).
Id. § 7(a)-(b).
BALDWIN, supra note 25.
Id.
Id.
Id. at l.
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relevant agencies and possible express legislative direction on these
issues might be valuable."' 62
L. 2000 DOI Fossils on the Federal and Indian Lands Report
The most recent government analysis of federal paleontological
resources policy began with an obscure provision in the 1999
Department of the Interior appropriation bill.' 6 The provision was
inserted by the Interior Appropriations Subcommittee's chairman at the
request of Senators Tom Daschle (D-SD) and Tim Johnson (D-SD)-the
House sponsor of the FPA who became a Senator in 1996.64 The
provision stated,
The [Senate Interior Appropriations Sub]committee is
aware that no unified Federal policy exists regarding the
treatment of... [fossilized paleontological specimens], and is
concerned that the lack of appropriate standards may lead
to the deterioration or loss of these fossils and the permanent loss of a valuable scientific resource ....
Therefore, the
Secretary of the Interior.. .should develop a report assessing
the need for a unified Federal policy... [and] standards that
would maximize the availability for scientific study 64
The final report, Assessment of Fossil Management on the
Federal and Indian Lands, was issued May 15, 2000, after extensive
public comment." The report represented the first time that all federal
land management agencies responsible for paleontological resources
assessed existing regulations and recommended future legislative
needs.1 67 The report uses seven "basic principles" as the basis for
recommendations regarding the development of future paleontological
resource legislation.' 4 The first three principles address whether federal
lands should be open to amateur, commercial, and scientific collectors
and who should own the paleontological resources collected on federal
lands 69

162.

Id.

163. DAVID APPLEGATE ET AL., AMERICAN GEOLOGICAL INSTITUTE, GOVERNMENT AFFAIRS
PROGRAM: FOSSILS AND PUBLIC LANDS (Oct. 23, 2001), availableat http://www.agiweb.org/

gap/legisl07/fossils.html.
164. Id.
165. Gorton, supra note 145.
166.
APPLEGATE ET AL., supra note 163.
167. Secretary of the Interior, supra note 1, at 8.
168. Id.
169. Id.
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Principle 1. Fossils on Federal lands are a part of America's
heritage .... Recommendation: Future actions should reaffirm
the current use of federal fossils for their scientific, educational and, where appropriate, recreational values. 17
Principle 2. Most vertebrate fossils are rare .... Recommendation: Future actions should reaffirm the restriction of vertebrate fossil collection to qualified personnel, with the fossils remaining in federal ownership in perpetuity. '7
Principle 3. Some invertebrate and plant fossils are
rare .... Recommendation: Future actions should reaffirm mission-specific agency approaches to the management of
plant and invertebrate fossils."''
Interestingly, the first two principles contradict the FPA's provisions for
granting commercial collectors the ability to remove and own all but
scientifically unique paleontological resources. Thus, the report
requested by Senator Johnson is more restrictive than the FPA
introduced by him when he was a member of the House of
Representatives.
M. The Paleontological Resources Preservation Act of 2001
In October 2001, Representative James McGovern (D-MA)
1
introduced the Paleontological Resources Preservation Act (PRPA).
Akin to previous congressional bills, the PRPA would create a
comprehensive paleontological resources policy for federal lands.
According to the PRPA, such a "policy is needed to improve scientific
understanding and [flederal management of ancient ecosystems, to
promote responsible stewardship, and to facilitate the enhancement of
responsible paleontological collecting activities on [flederal lands." 174 The
collection and ownership provisions-and the penalty, resource
information, public education, and public involvement provisions-of
the PRPA are derived from the seven principles included in the DOI's
Fossils on Federal and Indian Lands report and modeled after the
Archaeological Resources Protection Act. 75

170. Id.
171. Id.
172. Id.
173. Paleontological Resources Protection Act, H.R. 2974, 107th Cong. (2001).
174. Id. § 2(5).
175. Lucia Kuizon, 107th Congress Fossil Legislation, 266 DIGGIN' DEEP 5, available at
http://www.fs.fed.us/geology/issue-266.pdf.
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Like the FPA, the PRPA would cover all paleontological
resources located on federal lands.' 76 The PRPA prohibits the collection of
these resources without a permit issued by a federal land manager." The
manager can issue a collection permit to a qualified applicant if the
manager determines "the permitted activity is undertaken for the
purpose of furthering paleontological knowledge in the public interest or
for public education...; the permitted activity is consistent with any
management plan...; and the proposed methods of collecting will not
threaten significant natural or cultural resources."'78 The PRPA also
specified that the permit must contain the following provisions: (1) "the
paleontological resource...will remain the property of the United States";
(2) "the resource and copies of associated paleontological records" will
be preserved and made available for scientific research and public
education in an approved repository; and" (3) specific locality data not
be released without the federal land manager's written permission. The
second provision fosters the preservation of the scientific value of fossils
in the permit designation .byprecluding the collection of paleontological
resources by commercial collectors.
The PRPA contains two exceptions to the permit requirement,
neither of which authorizes the commercial collection of paleontological
resources"8 The first allows collection of paleontological resources under
the terms of a permit issued prior to the PRPA's date of enactment.81 The
second exception authorizes the "casual collection" of invertebrate and
plant paleontological resources.' Casual collection is defined as "the
collecting of a reasonable amount of paleontological resources for
noncommercial use with the use of nonpowered hand tools resulting in
negligible disturbance to the Earth's surface. " 3 The Secretary or federal
land manager may authorize casual collecting of invertebrate or plant
paleontological resources for scientific, educational, and recreational
uses.18 Unless specifically prohibited by the Secretary or federal land
manager, these resources would become the property of the collector.8'
However, the PRPA prohibits paleontological resources collected by
casual collection from being sold, purchased, or offered for sale or
purchase "if such resource was excavated, removed, sold, purchased,
176.

Paleontological Resources Protection Act, supra note 173.

177.

Id. § 7(a).

178.
179.
180.
181.
182.
183.
184.
185.

Id. § 7(b)(1)-(4).
Id. § 7(c)(1)-(3).
Id. § 7(a)(2)-(3).
Id. § 7(a)(3).
Id. § 7(a)(2).
Id. § 4(1).
Id. § 7 (a)(2).
Id.
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exchanged, transported, or received from [f]ederal lands.""" Thus, these
resources collected casually cannot be commercially disposed of by
casual collectors.
The PRPA has attracted passionate support and opposition. The
bill is supported by the National Parks Conservation Association, the
American Geological Institute, and the Society of Vertebrate
Paleontology (SVP)-which is not surprising since "[tihe bill was crafted
by [SVP] ... and Save America's Fossils for Everyone."" 7 These
organizations and advocates of the PRPA emphasize four themes: the bill
will (1) "ensure that fossils in the public domain.. .will continue to
belong to everyone;"'8 (2) "strengthen protection of dinosaur fossils on
public lands;" 18 (3) promote science and learning;' 90 and (4) continue to
allow "[e]verything that can be done legally on federal land today." 19'
The bill is opposed by the American Association of Paleontological Suppliers, the American Lands Institute, the American FederationS of
192
Mineralogical Societies, and many commercial mineral companies.
These groups' analyses of the PRPA emphasize three themes: the bill
will:
(1) cause "fossils [to] disintegrate shortly after their
exposure by erosion" because the bill will "make
the.. .public land[s] a hunting preserve for a privileged few
of permanent loss of most fossils to
at the expense
193
erosion;"
(2) enact national requirements with which "fossils can be
better protected by regulations specific to sites
where.. .fossils are known to occur;" and'9'

186.

Id. §9(a)(3).

187. Kuizon, supra note 175, at 5; see APPLEGATE ET AL., supra note 163; National Parks
Conservation Assoc., Support Legislation to Protect Dinosaur Fossils, at http://www.npca.
org/takeaction/actionalerts/ActionAlert.asp?strAction=link&lngAlertID=120 (last updated Mar. 24, 2003); Soc'y of Vertebrate Paleontology, Society of Vertebrate Paleontology
Hails Fossil Preservation Bill, at http://www.vertpaleo.org/bill.html (last visited Apr. 25,
2003).
188. Glenn W. Storrs, PaleontologicalRes. PreservationAct, at http://www.xfossils.com/
helpwnt4.htm (last visited Apr. 25, 2003); see generally APPLEGATE ET AL., supra note 163.
189. National Parks Conservation Association, supra note 187.
190. APPLEGATE ET AL., supra note 163.
191. Storrs, supra note 188, at 1; SOCIETY FOR VERTEBRATE PALEONTOLOGY, supra note 7.
192. George Loud, Alert-Baucus Lives, 55(2) AM. FED'N OF MINERALOGICAL SOC'YS
NEWSL., Dec. 2001-Jan. 2002, at http://www.amfed.org/news/n2001_12.htm; Marion
Zenker, More from A.L.A.A., 55(2) AM. FED'N OF MINERALOGICAL SOC'YS NEWSL., Dec.,
2001-Jan., 2002, at http://www.amfed.org/news/n2001_12.htm.
193. Loud, supra note 192.
194. Id.
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(3) require U.S. museums, which "already have more
material than they have staff or monies to house, curate, or
exhibit," to hold the paleontological resources collected
from public lands.' 95
Interestingly, both groups highlight the impact the bill will have
on amateur collectors-albeit from a different point of view. Proponents
of the bill underscore that the bill "puts no new restrictions on amateur
collecting." 196 Opponents emphasize the prohibition against amateur
collectors reselling their finds and how this differs from current law
regarding other items collected from public lands, such as minerals. 97
The PRPA attracted 26 sponsors in the House of
Representatives-both Republicans and Democrats. The bill was
awaiting action by the House Subcommittees on National Parks,
Recreation and Public Lands; Forests and Forest Health; and Fisheries
Conservation, Wildlife and Oceans, as well as an Executive Comment
from the Department of the Interior when the 107th Congress ended.
N. 2002 Forest Service Federal Register Notice of Proposed
Rulemaking
On May 13, 2002, the Department of Agriculture announced the
publication of proposed regulations for paleontological resources
management on National Forest System lands in the Semiannual
Regulatory Agenda. 9 ' The proposed rule would make several technical
corrections to the 1986 FS interim regulations, including clarifying that
special use permits for vertebrate fossil collecting are authorized under
the 1897 Organic Administration Act, nonvertebrate fossil collecting is
not a special use requiring a permit, paleontological resources do not
include minerals and mineral materials under the various mining and
mineral laws, and commercial collecting of any paleontological resource
is prohibited.'"
The proposed rulemaking is being initiated by the FS to develop
a unified policy for management of fossil resources in accordance with

195. Zenker, supra note 192.
196. SOCIETY OF VERTEBRATE PALEONTOLOGY, supra note 7.
197. Loud, supra note 192 (stating, "What other collector can legally own items which
cannot be sold? Why should fossils be different from minerals, gold nuggets, coins, etc.
found on public lands. The amateur fossil collector should be free to dispose of his
collection through the same channels and in the same manner in which other collectibles,
including items legally collected from Federal lands, are marketed.").
198. Land Uses: Special Uses Requiring Authorizations, 67 Fed. Reg. 32,893 (proposed
May 13, 2002) (to be codified at 36 CFR § 251.50).
199. Id.
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the seven principles in the DOI's May 2000 report to Congress.2" As of
October 2002, the proposed FS regulations had not been published for
public review and comment.
0. The Paleontological Resources Preservation Act of 2002
Senator Daniel Akaka (D-HI) introduced S. 2727 on July 12, 2002,
the Senate equivalent of the PRPA of 2001.2"1 Senator Akaka, in his floor
statement in support of the legislation, recognized the need to protect
and preserve vertebrate fossils on all federal lands from illegal collecting
and noted that the current patchwork of laws and regulations is
inadequate for proper fossil resource management. 2° More importantly,
the introduction of the Senate version of the PRPA makes it the first
paleontological resources policy bill introduced in both houses of
Congress.
This bill is a compact version of H.R. 2974 that retains the basic
tenets of the House bill. The only significant differences that address the
collection and ownership of paleontological resources are that the Senate
bill would (1) only apply to DOI administered lands and National Forest
System lands-the House bill included Department of Army lands and
Tennessee Valley Authority lands, and (2) the Senate bill specifically
excludes energy minerals and paleontological resources covered by the
Archaeological Resources Protection Act and the Native American
Graves Protection and Repatriation Act.203
The Senate Subcommittee on National Parks held a hearing on
the bill on July 23, 2002.2 At the hearing, the DOI and FS testified that
the Bush Administration supported the legislation and that it would
assist public land agencies to manage paleontological resources on federal lands. The bill attracted three co-sponsors in the Senate and was

200. Id.
201. Paleontological Resources Protection Act, S.2727, 107th Cong., (2002); see Paleontological Resources Protection Act, supra note 173.
202. Akaka, supranote 91.
203. Paleontological Resources Protection Act, supra note 201, § 4.
204. See Parks and Lands Bills: Hearings on S. 2727 and H.R. 3954 Before the S. Comm. on
Energy and Natural Resources, Subcomm. on Nat'l Parks, 107th Congress (2002) (statement of
Elizabeth Estill, Deputy Chief for Programs and Legislation, USDA Forest Service); Parks
and Lands Bills: Hearings on S. 2727 Before the S. Comm. on Energy and Natural Resources, Subcomm. on National Parks, 107th Cong. (statement of Chris Kearney, Deputy Assistant Sec'y
for Policy and Int'l Affairs, U.S. DOI); Parks and Lands Bills: Hearingson S. 2727 Before the S.
Comm. on Energy and Natural Resources, Subcomm. on National Parks, 107th Cong. (2002)
(statement of Dr. Richard Stucky, President, Society of Vertebrate Paleontology; Denver
Museum of Nature and Science).
205. Estill, supranote 204; Keamey, supra note 204.
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placed on the Senate's legislative calendar when the 107th Congress
ended.
V. CONCLUSION
For more than 20 years, Congress and federal agencies have
attempted to develop paleontological resources policies. While
administrative regulations provide some protection for these resources,
the current piecemeal policy results in the intentional and unintentional
theft of these resources and the loss of irreplaceable scientific
information.
The access and ownership debate over these resources involves
the same issues as other public land resources, such as forests, minerals,
and rangelands. This makes the lack of federal paleontological resources
legislation even more troubling. Despite similar intense debate and
difficulty in reaching consensus, Congress has been able to enact
legislation that addresses every other major resource located in natural
areas on federal lands, such as archeological resources, wilderness,
minerals, and wild and scenic rivers.0 National paleontological
resources legislation is needed. The Constitution's Property Clause
grants Congress the power to make decisions affecting public lands.2
For two reasons, Congress needs to exercise this power rather than
delegating its authority to federal agencies without guidance.
First, these resources are located in natural areas administered
by all five major public land management agencies. If paleontological
resources were located exclusively on lands administered by one or two
natural resource agencies, the resource might be better protected and the
public interest better served by Congress delegating its decision-making
authority to these agencies. But the resources are not. Thus, Congress
needs to enact a national paleontological resources policy to guideeither prescriptively or deferentially-these agencies' actions regarding
the collection and ownership of these resources.
Second, these natural areas contain nationally-actually
internationally-important scientific information. These resources are
nonrenewable. Once a fossil is taken out of the reach of the scientific
community, or prevented from being examined even temporarily, the
public loses irreplaceable information. The public needs to understand
the bounty of paleontological resources on federal lands, the finiteness of
these resources, and its rights and duties with respect to these resources.
206. Archaeological Resources Protection Act, supra note 44; Mining Act of 1827, supra
note 150; Wild and Scenic River Act, 16 U.S.C. §§ 1271-1287 (2000); Wilderness Act, 16
U.S.C. §§ 1131-1136 (2000).
207. U.S. CONST., art. IV, § 3, cl. 2.
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The legislative process will ensure maximum debate on the subject. The
resulting publicity will increase the public's knowledge of whatever
amateur paleontological resource collecting rules are enacted, which
should decrease the loss of fossils from public lands by amateur
collectors unfamiliar with collection rules for paleontological resources.
The United States needs a paleontological resources policy that
addresses these unique and critically important resources and evaluates
the ability of amateur, commercial, and scientific collectors to advance
our paleontological knowledge. Elected officials, not federal agencies,
must develop a framework for access to and ownership of these
resources. Federal agencies can then use this framework with their
scientific and land management expertise to develop regulations and
policies that ensure that we can continue to increase our understanding
of life's evolution on earth.

