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NOTE
BANK MERGERS AND POTENTIAL COMPETITION
AFTER MARINE BANCORPORATION:
THE ROLE OF REGULATORY ENTRY BARRIERS

The traditional ambivalence toward competition in banking' has
surfaced most recently in the conflict between antitrust enforcement
and state and federal regulatory restrictions on branching, charters,
and multibank holding companies.2 Despite arguments that banking
markets are not suited to competition, 3 antitrust principles under
Section 7 of the Clayton Act 4 have been applied almost without
variation to the banking industry.' At the same time, regulatory
barriers, by requiring that the prospective entrant demonstrate
"need" for a new banking office, have continued to restrain competition by preventing new entry into banking markets.6 Earlier Clayton
1. These conflicting opinions have been traced to the dual role that banking plays in the
economy: providing credit for business requires competition while providing the circulating
medium in the form of deposits is claimed to require stability. American Bankers Association, The Commercial Banking Industry 51-52 (1962). For a discussion of the historical
development of these conflicting views see Kintner & Hansen, A Review of the Law of Bank
Mergers, 14 B.C. Ind. & Comm. L. Rev. 213 (1972) and Horvitz & Shull, The Bank Merger
Act of 1960: A Decade After, 16 Antitrust Bull. 859 (1971). See also Smith & Greens pun,
Structural Limitations on Bank Competition, 32 Law & Contemp. Prob. 40, 40-43 (1967).
2. Compare Baker, Banking Competition in the Age of the Computer, 90 Banking L.J.
193 (1970) with Wu & Connell, Merger Myopia: An Economic View of Supreme Court
Decisions on Bank Mergers, 59 Va. L. Rev. 860 (1973).
3. E.g., Wu & Connell, supra note 2; Mogel, Bank Mergers and the Antitrust Laws, 17
Am. U. L. Rev. 57, 71-75 (1967).
4. 15 U.S.C. § 18 (1971). This statute provides:
No corporation engaged in commerce shall acquire, directly or indirectly, the
whole or any part of the stock or other share capital, and no corporation
subject to the Federal Trade Commission shall acquire the whole or any part
of the assets of another corporation engaged also in commerce, where in any
line of commerce in any section of the country the effect of such acquisition
may be substantially to lessen competition or tend to create a monopoly.
5. Despite the terms of the Bank Merger Act of 1960, 12 U.S.C. § 1828(a)(1964), the
Court in United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963), stated that:
[A] merger the effect of which "can be substantially to lessen competition" is
not saved because, on some ultimate reckoning of social or econoni c debits
and credits, it may be deemed beneficial.... [By Section 7 of the Clayton
Act, Congress] proscribed anti-competitive mergers, the benign and malignant
alike fully aware, we must assume, that some price must be paid.
Id. at 371. Congress responded with the Bank Merger Act of 1966 which, if nothing else,
provides that an anti-competitive bank merger may be saved if it meets "the convenience
and needs of the community to be served." 12 U.S.C. § 1828(c)(5) (1970). This defense
was strictly limited in United States v. First Nat'l City Bank, 386 U.S. 361, 369-70 (1967),
and United States v. Third Nat'l Bank, 390 U.S. 171, 184-92 (1968).
6. See note 90, infra.
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Act cases relied on the difficulty of new entry to support findings
that mergers between competing banks were particularly harmful to
competition.' But partly because these cases have made mergers
between substantial, actual competitors virtually impossible,8 large
banking organizations have increasingly sought to expand by conglomerate merger, acquiring dominant banks in other geographic
markets. 9 Although such mergers lead to increased statewide concentration,' 0 traditional Clayton Act standards do not appear to apply

to them.
The Justice Department has challenged these market extension
mergers,' 1 as it has in manufacturing industries,' 2 by urging that
7. United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963), United States v.
Phillipsburg Nat'l Bank, 399 U.S. 350 (1970).
8. As Harlan, J., pointed out in dissent in Phillipsburg
After today's opinion the legality of every merger of two directly competing
banks-no matter how small-is placed in doubt if the Court... concludes that
the merger "produces a firm controlling an undue percentage share of the
relevant market."
399 U.S. 350, 374 (1969).
9. See, e.g., C. Elias, The Dollar Barons (1973).
10. Yeats, An Analysis of the Effects of Mergers on Banking Market Structure, 5 J.
Money, Credit & Banking 623 (1973).
11. In addition to the principal case, the cases are United States v. Connecticut Nat'l
Bank, 362 F. Supp. 240 (D. Conn. 1973), rev'd, 94 S. Ct. 2788 (1974); United States v.
Deposit Guaranty Nat'l Bank (S.D. Miss., March 21, 1974), summarized in 657 Antitrust
and Trade Reg. Rep. A-8 (1974); United States v. United Virginia Bankshares, 347 F. Supp.
891 (E.D. Va. 1972); United States v. First Nat'l Bancorporation, Inc., 329 F. Supp. 1003
(D. Colo. 1971) aff'd by an equally divided court, 410 U.S. 577 (1973); United States v.
Idaho First Nat'l Bank, 315 F. Supp. 261 (D. Idaho 1970); United States v. First Nat'l Bank
of Maryland, 310 F. Supp. 157 (D. Md. 1970); United States v. First Nat'l Bank of Jackson,
301 F. Supp. 1161 (S.D. Miss. 1969); United States v. Crocker-Anglo Nat'l Bank, 277 F.
Supp. 133 (N.D. Cal. 1967).
12. The potential competition doctrine has been applied in the manufacturing sector by
both the Justice Department and the Federal Trade Commission. See Phillips Petroleum Co.
v. United States, 94 S. Ct. 3199 (1974), aff'g mem. 367 F. Supp. 1226 (C.D. Cal. 1973);
United States v. Falstaff Brewing Corp., 410 U.S. 526 (1973); Ford Motor Co. v. United
States, 405 U.S. 562 (1972), afrg, 286 F. Supp. 407 (N.D. Cal. 1967); FTC v. Proctor &
Gamble Co., 386 U.S. 568, 577 (1967); United States v. Penn-Olin Chemical Co., 378 U.S.
158, 170 ff. (1964); United States v. Continental Can Co., 378 U.S. 441,464-65 (1964); cf.
United States v. El Paso Natural Gas Co., 376 U.S. 651 (1964). See also Missouri-Portland
Cement Co. v. Cargill, Inc., 375 F. Supp. 249 (S.D.N.Y. 1974),rev'd, 498 F.2d 851 (2d Cir.
1974), stay of appellate mandate vacated 94 S. Ct. 3210 (1974) (Douglas, J., dissenting);
Kennecott Copper Corp. v. FTC, 467 F.2d 67 (10th Cir. 1972); General Foods Co. v. FTC,
386 F.2d 936 (3d Cir. 1967), cert. denied, 391 U.S. 919 (1968); Ekco Products Co. v. FTC,
347 F.2d 745 (7th Cir. 1965), United States v. Wilson Sporting Goods Co., 288 F. Supp.
543 (N.D. 11. 1968); United States v. Jos. Schlitz Brewing Co.,, 253 F. Supp. 129 (N.D.
Cal.) affd mem., 385 U.S. 37 (1966); United States v. Standard Oil Co., 253 F. Supp. 196
20,682
(D.N.J. 1966); Beatrice Foods Co., [1970-73 Transfer Binder] Trade Reg. Rep.
(FTC 1972).
The leading commentaries are Turner, ConglomerateMergers and Section 7 of the Clayton Act, 78 Harv. L. Rev. 1313, 1362-86 (1965); Berger & Peterson, ConglomerateMergers
and Criteria for Defining Potential Entrants, 15 Antitrust Bull. 489 (1970); Hale & Hale,
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under certain circumstances, 1 3 such mergers may reduce potential
competition 1 in either of two ways. First, a merger may eliminate
competition that would have existed had the acquiring bank entered
by de novo branching or by small, toehold acquisition. Second, the
merger may remove the acquiring bank as a present, procompetitive
force at the edge of the acquired bank's market, regardless of
whether the acquiring bank would have acutally entered. But because
the Government's argument depends upon the acquiring bank's
actual or apparent ability to enter the market by procompetitive
means, the existence of regulatory entry barriers has taken on new
significance. In United States v. Marine Bancorporation,Inc.,1 s decided last term, the protective regulatory framework limited the
extent of antitrust enforcement by its presence in the market as a
"fact of banking life."'1 6 Although the object of the Clayton Act in
bank merger cases is to preserve competition and to protect the
possibility for increased competition, the Court found that extensive
regulatory entry barriers made the possibility for significant procompetitive entry by the acquiring bank unlikely, and that, consequently, acquisition of a major local bank would have no anticompetitive effect.
The second largest bank in Washington had sought to acquire the
third largest bank in the highly concentrated Spokane market. State
law prevented the acquiring bank from branching de novo into the
Spokane market,' I and thus limited its choice of means of entry to a
form of acquisition. State law further prevented the acquiring bank
from branching from any bank it acquired in the market.' I The
Court refused to consider the effect of the merger on statewide
Potential Competition Under Section 7: The Supreme Court's Crystal Ball, 1964 Sup. Ct.
Rev. 171.
13. The Director of Policy Planning for the Antitrust Division has stated that a bank
merger may be challenged where:
(1) The acquiring organization is one of but a small number of large, capable,
potential entrants legally eligible to enter a local banking market; (2) the
acquired bank is a leader in a concentrated local market; and (3) the acquiror
has some alternative means of entry-in other words, either the market is
growing fast enough to support additional de novo banks at some time in the
future, or a small competitor is present in the market as an entry vehicle. In
such circumstances, the potential competition that is lost by merger with a
leading local bank is the continuing threat of entry plus the increased competition which would flow from actual entry by alternative means.
Baker, Potential Competition in Banking: After Greely, What?, 90 Banking L.J. 362, 367
(1973).
14. See text accompanying notes 22-45, infra.
15. 94 S.Ct. 2856 (1974).
16. 94 S. Ct. at 2865 n. 8.
17. Wash. Rev. Code 30.40.020 (Supp. 1973).
18. Id.
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banking structure, rejecting the contention that increased concentration would necessarily lead to anticompetitive market performance
1
As a rein a network of linked oligopolies throughout the state.
in
competition
on
merger
of
the
impact
the
on
focused
analysis
sult,
2
0
market.
bank's
the acquired
The Government urged that entry by "sponsorship" of a new bank
and later acquisition, 2 1 or by acquisition of one of the small banks
in the market was economically feasible and would bring about increased competition in the concentrated local market. But in an
opinion by Justice Powell,2 2 the Court held that, although the
potential competition doctrine is nominally applicable to banking
markets, courts must take into account the pervasive system of
regulatory barriers to new or large-scale entry because "ease of entry
on the part of the acquiring firm is a central premise of the potential
competition doctrine. ' 2 3 Resting its precise holding on Washington's
statutory restriction on branching from an acquired bank, the Court
found that the challenged merger could have no anticompetitive
effect. The decision thus ended the most recent of the Government's
so far unsuccessful attempts to apply the potential competition docand raised questions about the doctrine's contrine to banking,2
tinued vitality as applied to the industry.
The purpose of this Note is to examine the relevance of entry
barriers generally to the potential competition doctrine, and from
this analysis to determine the proper treatment of regulatory entry
barriers in bank merger cases. The Note reviews the Court's emphasis
on "ease of entry" in the principal case and suggests some qualifications to the Court's conclusions and a possible new approach. Specifically, it questions the Court's limitation of its inquiry to the mere
presence of entry barriers. Instead, it is submitted that barriers
should serve to narrow the class of potential entrants. If, as in the
principal case, the class is sufficiently small that elimination of any
one of its members would have anticompetitive impact, inquiry
should focus on the peculiar capabilities of the acquiring bank. The
Note concludes that remedial legislation is needed to prevent progres19. 94 S.Ct. at 2869.
20. The parties stipulated that the Spokane area was the relevant geographic market, 94
S. Ct. 2869, and that commercial banking was the product market. Id. at 2868. In the
companion case, the Court reversed a lower court decision that had included savings banks
in the product market. United States v. Connecticut Nat'l Bank, 94 S.Ct. 2788, 2792-95.
21. See text accompanying notes 125-26, infra.
joined by Marshall and Brennan, JJ., dissented. Douglas, J.,did not partici22. White, J.,
pate.
23. 94 S.Ct. at 2873.
24. See note 11, supra.
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sive banking concentration in states subject to Marine, but that antitrust enforcement in the banking industry under the potential competition doctrine can and must continue.
POTENTIAL COMPETITION AND ENTRY BARRIERS
Barriers to entry are often said to reduce the importance of "potential competition." While true in an economic sense, this proposition is misleading as applied to antitrust. In the absence of entry
barriers, actual entry or the threat of it will continually keep prices
at competitive levels. But the potential competition doctrine under
Section 7 seeks to preserve potential entrants when they are few in
number: if there are no barriers to entry, so many firms will be
capable of entry that the elimination of one by merger could have no
effect on the overall competitive structure of the market. Barriers are
thus a prerequisite to operation of the doctrine.
A. Introduction: The Potential Competition Doctrine
The potential competition doctrine developed as a means for challenging conglomerate mergers involving a dominant firm in the
relevant market.' ' It has evolved into two separate concepts. 2 6
Under the first branch of the doctrine, an acquiring firm may be
found to be a "recognized potential entrant" if, regardless of
whether it would have actually entered, its presence at the edge of
the market exerted a present procompetitive effect on existing sellers.2 ' If such a firm merges with a dominant existing seller, this
moderating force is removed, and prices rise.2 8 For this variant of
the doctrine to apply, three conditions must prevail. 2 9 First, the market must be oligopolistic, prices being maintained consistently above
competitive levels. Second, the acquiring firm must be recognized by
25. See note 12, supra. The Antitrust Division's merger guidelines provide that the government "will ordinarily challenge any merger between one of the most likely entrants into
the market and: (i) any firm with approximately 25% or more of the market; (ii) one of the
two largest firms in the market in which the two largest firms amount to approximately 50%
or more; (iii) one of the four largest firms in a market in which the shares of the eight largest
firms amount to approximately 75% or more, provided the merging firm's share of the
market amounts to approximately 10% or more." 1 Trade Reg. Rep.
4510, at 6887-88
(1968).
26. Turner, supra note 12, at 1362.
27. United States v. Falstaff Brewing Corp., 410 U.S. 526 (1973). See also, United States
v. Penn-Olin Chemical Co., 378 U.S. 158, 174 (1964) and Procter & Gamble Co., [1963-65
Transfer Binder] Trade Reg. Rep.
16,673 (FTC 1963) (Elman,Comm'r),affld, 386 U.S.
568 (1967).
28. Id.
29. Turner, supra note 9, at 1363; Note, United States v. FalstaffBrewing Corporation:
Potential Competition Re-examined, 72 Mich. L. Rev. 837, 842 (1974); Berger & Peterson,
supra note 12, at 891.
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existing sellers as one of a very few possible entrants. And finally, the
existing sellers must be setting their prices below their profit-maximizing price in order to deter entry.
Clearly, the market must be structured in such a way that objective competitive forces do not determine prices; in an oligopoly,
sellers recognize their mutual interdependence and set prices at a
supercompetitive level, sharing monopoly profits. Only firms in this
position would be swayed to limit their prices in the face of the
threat of a new competitor. 0 Likewise, if there were only a general
threat of entry, as in a true easy entry situation, any given potential
entrant would have no significance in terms of market performance.
The elimination through merger of such a potential entrant would
still leave so many potential entrants that prices would remain below
monopolistic levels. 1
"Limit pricing" is the central concept in this branch of the doctrine. Existing sellers must recognize that some price below their
profit-maximizing price will induce firms outside the market to enter
and share the supercompetitive profits. Thus, in the process of limitpricing, the existing sellers set prices at or below their entry-forestalling price;' 2 acquisition of an existing seller eliminates the restraint
and market prices rise to the profit-maximizing level 3 a
The second branch of the potential competition doctrine may
invalidate a merger if the acquiring firm is found to be an "actual
potential entrant."3' " This variant of the doctrine is intended to
prevent a significant acquisition by an outside seller who would have
entered the market by a more competitive route had the merger not
occurred. In such cases, the market is deprived of the benefit of an
additional seller who could add new capacity, thus forcing down
prices and unsettling a stable oligopoly 3 I Although the actual
potential entrant need not be unique, 3 6 it should be one of a few
capable of procompetitive entry.
30. J. Bain, Barriers to New Competition 33 (1956).
20,121 (FTC
31. Beatrice Foods Co., [1970-73 Transfer Binder] Trade Reg. Rep.
1972).
32. J. Bain, Industrial Organization 269-76 (2d. ed. 1968). But see Berger & Peterson,
supra note 12, at 491-94, Robinson, Antitrust Developments: 1973, 74 Colum. L. Rev. 163,
185-86 (1974).
33. E.G. United States v. Falstaff Brewing Corp., 410 U.S. 526, 532 (1973).
34. Turner, supra note 12, at 1379; United States v. Phillips Petroleum Co., 367 F. Supp.
1226, 1232 (C.D. Cal. 1973), aff'd mem., 94 S. Ct. 3199 (1974); United States v. Ford
Motor Co., 286 F. Supp. 407 (E.D. Mich. 1968), affl'd, 405 U.S. 562 (1972).
35. United States v. Falstaff Brewing Corp., 410 U.S. 526, 260-62 (1973) (Marshall, J.,
concurring).
36. Even if there were several actual potential entrants, merger by one may be illegal if
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The determining feature of the actual potential entrant concept
has been the problem of proof.3 ' If the court focuses on the acquiring firm's intent prior to the merger, two difficulties arise. First,
corporations would be encouraged to construct evidence, such as
memoranda strictly ruling out the possibility of internal expansion
into the market.' 8 Second, even if there were no "intent" to enter
by internal expansion prior to the acquisition, the merger could still
be anticompetitive: potential entrants will attempt the most efficient
means of entry first, which in virtually every case will be a merger
with a dominant seller.3"
Despite these problems, the traditional view of the actual potential
entrant concept requires some subjective proof that the acquiring
firm "would" have entered by some procompetitive means. 4" But
the "objectively probable entrant" 4 1 concept that defines an actual
potential entrant by wholly objective criteria, has gained considerable support both among commentators, 4 2 and the courts;4 it has
so far taken two forms. The first, developed by the Federal Trade
Commission,4" is that of the "toehold" acquisition: 4 if a firm seeks
to enter a market by merger with a dominant firm, the acquisition
may be found illegal if there are small firms in the market that the
acquiring firm could acquire and equip to compete effectively. The
concept dispenses with several problems of proof: if a firm is willing
to enter by large acquisition it can be presumed willing to enter by a
small one.4 6 The second approach, directly related to the first, defines the actual potential entrant by solely objective criteria, looking
to the proximity of geographic markets, the firm's capital structure
and technical competence, and the market's growth prospects.
Thus, under either form of the objectively probable entrant conloss of that prospective entrant by merger would reduce the overall possibility for
deconcentration. But see Berger & Peterson, supra note 12, at 500-02.
37. Brodley, Oligopoly Power Under the Sherman and Clayton A cts-From Economic
Theory to Legal Policy, 19 Stan. L. Rev. 285, 357-59 (1967); United States
v. Falstaff
Brewing Corp., 410 U.S. 526, 563-70 (1973) (Marshall, J., concurring).
38. Brodley, supra note 37 at 358.
39. Cohen & Reid, Effects of Regulation, Branching and Mergers on Banking Structure
and Performance, 34 Southern Econ. J. 231, 242 (1967).
40. Ford Motor Co. v. United States, 405 U.S. 562 (1972).
41. The phrase is taken from Brodley, supra note 37, at 358.
42. Id. at 35 8-59.
43. United States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1234-39 (C.D.
Cal.
1973), aff'd mem., 94 S.Ct. 3199 (1974); United States v. Falstaff Brewing Corp.,
410 U.S.
526, 544 (1973) (Douglas, J., concurring).
44. E.G., Bendix Corp., [1970-73 Transfer Binder] Trade Reg. Rep. 20,121
(FTC
1972).
45. See generally Comment, Toehold Acquisitions and the Potential Competition
Doctrine, 40 U. Chi. L Rev. 156 (1972).
46. Id. at 161.
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cept, a merger may be illegal if the acquiring firm could have, but did
not, enter by toehold acquisition or by internal expansion. This question was specifically reserved in United States v. FalstaffBrewing
Corp.,4 7 and the Court in the principal case once again declined to
reach the issue. 48 Marine did, however, place two preconditions to
resolution of the issue: the acquiring firm must in fact have feasible
alternative means of procompetitive entry and, further, those means
must present a substantial probability of deconcentrating the market. 4 I While it is unclear whether the Court will find that merger
under these circumstances violates Section 7,5 0 the objectively probable entrant concept provides the setting for barrier analysis in this
Note.
B. The Effect of Entry Barriers
In the strict sense, "entry" refers only to the establishment of a
new legal entity as a market producer with the simultaneous introduction of new capacity."1 This definition would exclude mergers,
even toehold acquisitions, since although they may have a procompetitive impact, they are only phases in the development of existing
firms. 5 2 It has become commonplace, however, for courts and
writers to speak of "entry by merger" as opposed to procompetitive
Thus, whenever mergers are referred to in this
means of entry.5
Note as "entry," the term should be understood to include the
epithet "by merger."
The effect of new entry is thus, by definition, to introduce new
capacity into the market and bring about deconcentration. The significance of barriers to entry is primarily to determine the importance of the generalized threat of new entry on market members.
While concentration ratios determine the relationship of existing
sellers to each other, the condition of entry determines the relation54
The
ship of market members to sellers at the edge of the market.
The
general.
in
barriers
entry
following discussion treats economic
47. 410 U.S. 526 (1973).
48. United States v. Marine Bancorporation, Inc., 94 S. Ct. 2856, 2878 (1974).
49. Id. at 2875. The letter precondition drew sharp criticism from the dissent Id. at
2886.
50. See text accompanying notes 125-26, infra.
51. J. Bain, Barriers to New Competition 5 (1956).
52. Id.
53. To include mergers within the concept of "entry" is to render the concept of "barriers to entry" less precise. But as a practical matter, in many cases a toehold acquisition can
be equivalent to a new entry. Cf J. Bain, Industrial Organization 252 n.2 (2d ed. 1968).
54. J. Bain, Barriers to New Competition 3 (1956); J. Bain, Industrial Organization 8,
251 (2d ed. 1968); R. Caves, American Industry: Structure, Conduct, Performance 22 (3d
ed. 1972); W. Mueller, A Primer on Monopoly and Competition 13-14 (1970).
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next section will deal with the economic effect, within this framework, of the various regulatory entry restrictions in banking markets.
High barriers discourage entry and reduce the possibility that the
threat of entry will have any noticeable effect on market performance;'
firms in such a market can earn substantially higher
profits than those in a market characterized by low entry barriers.' 6
Even a monopolist in the latter market would be unable to raise
prices above a competitive level without inviting entry.
But it is important to distinguish among various levels of entry
barriers, and not to look only to whether entry is "free" or wholly
impossible. Even if entry barriers are not insurmountable they may
have an adverse effect on price; likewise, in such a case, market prices
may not be wholly non-competitive. Indeed, barriers may be measured by the difference between the competitive price in the market
and the price at which the potential entrant would be able to enter
profitably.' I Barriers are traditionally separated into three general
classes based on "the economic source of their departure from easy

entry."'

First, economies of scale present barriers since entry at

optimal scale requires seizure of a large share of the market; entry at
a smaller scale would be at the cost of efficient operation. Product
differentiation in the form of design, style, or advertising may also
present serious difficulties to the potential entrant. And finally,
absolute cost advantages- factors that cause the existing seller's long
run average cost curve to lie below that of the potential entrantrepresent a large class of barriers.
It may be argued that easy entry provides an effective stimulus to
competition in the market.5 9 But what has been said previously
55. Disner, BarrierAnalysis in Antitrust Law, 58 Cornell L. Rev. 862, 863 (1973).
56. Mann, A Note on Barriers to Entry and Long-Run Profitability,14 Antitrust Bull.
845 (1969); J.Bain, Barriers to New Competition 203-204 (1956).
57. The condition of entry may be measured by:
the advantage of established sellers in an industry over potential entrant
sellers, these advantages being reflected in the extent to which established
sellers can persistently raise their prices above a competitive level without
attracting new firms to enter the industry.
J. Bain, Barriers to New Competition 3 (1956). The price just below that which will induce
new entry is termed the maximum entry-fore-stalling price. J. Bain, Industrial Organization
252 (2d ed. 1968). The condition of entry, then, may be valued numerically as the percentage by which the maximum entry forestalling price exceeds the minimum average costs of
the existing sellers. Id. The condition of entry so determined may be characterized as easy,
ineffectively impeded, effectively impeded, or blockaded. J. Bain, Barriers to New Competition 20-22 (1956).
58. J. Bain, Barriers to New Competition 14 (1956). Professor Bain's classification forms
the basis for most other discussions. See, e.g., Disner, supra note 55, at 862; R. Caves,
American Industry: Structure, Conduct, Performance 23-29 (3d ed. 1972); W. Mueller, A
Primer on Monopoly and Competition 14-16 (1970).
59. P. Arreeda, Antitrust Analysis: Problems, Text, Cases 517 (1967).
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makes equally clear that for purposes of antitrust, ease of entry is
distinct from the potential competition doctrine. Both phenomena
have significance for antitrust purposes, but ease of entry may be
defense to a merger action, since a merger in a market that is sufficiently easy to enter may be offset by the possibility or threat of
future entry.6" Ease of entry refers to any entrepeneur. "Potential
competition, on the other hand, is concerned with specified existing
companies that are considered prospective competitors, and the
effect of their removal by merger is taken into account in determining the changed competitive situation." 6 '
Truly easy entry in a Section 7 case involving a merger between
actual competitors, if not a defense, is at least highly relevant, although there is some conflict as to its exact effect. The Court in
Brown Shoe Co. v. United States,6 2 listed entry barriers as a factor
in market analysis. Some writers, indeed, feel that ease of entry in
any situation should preclude antitrust attack. 6 a
Ease of entry may, under some circumstances, also defeat a potential competition case. 6 4 Clearly, under the recognized potential entrant variant of the doctrine, if there is easy entry in a given case, no
single prospective entrant will have a noticeable effect on market
performance. 6 Similarly, under the actual potential entrant branch,
elimination of any one potential entrant in a market characterized by

60. See generally Low, Ease of Entry: A Fundamental Economic Defense in Merger
Cases, 36 Geo. Wash. L. Rev. 515 (1968); Disner, supra note 55 at 920.
61. Hale & Hale, Potential Competition Under Section 7: The Supreme Court's Crystal
Ball, 1964 Sup. Ct. Rev. 171, 172-73.
62. 370 U.S. 294, 322 (1962).
63. Disner, supra note 55 at 920; Low, supra note 60. Others believe it should be less a
factor since it is not a substitute for actual competition. Bok, Section 7 of the Clayton Act
and the Merging of Law and Economics, 74 Harv. L. Rev. 226, 261 (1960). This argument,
of course, would not apply in potential competition cases involving markets characterized
by easy entry.
The Supreme Court appeared tacitly to reject the view that ease ot entry required a
finding of legality in United States v. Von's Grocery Co., 384 U.S. 270 (1966). Furthermore, relative ease of entry may be offset by other factors. See United States v. Phillipsburg
Nat'l Bank, 399 U.S. 350, 368-69 (1970); United States v. Wilson Sporting Goods Co., 288
F. Supp. 543,562-63 (N.D. 11.1968).
64. Beatrice Foods Co., [1970-73 Transfer Binder] Trade Reg. Rep. 20,121 (FTC
1972).
65. If there is a larger number of similarly situated recognized potential entrants
-firms that would come into the market under approximately the same
conditions-the merger of any one of these firms with an existing seller would
make no difference because the threat of new entry would remain the same as
it was.
Turner, Conglomerate Mergers and Section 7 of the Clayton Act, 78 Harv. L Rev. 1313,
1363 (1965).
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ease of entry, will not substantially reduce the possibility for future
deconcentration since other firms could enter de novo :6 6
... [E]limination of a potential competitor becomes important
where conditions impede entry into the market. Where entry is easy,
there will usually be a large group of firms (and investors willing to
form new firms) ready and able to enter the market should prices
rise above competitive levels. 6 7
Barriers have significance in cases involving mergers between actual
competitors since the higher the barriers become, the more important preservation of existing sellers becomes. 6
In potential
competition cases, however, the importance of barriers is more complex. As noted previously, easy entry may preclude attack on a
market extension merger. But if entry is blockaded, the merger will
likewise have no anticompetitive effect: existing sellers will not fear
de novo entry by the acquiring firm, and future deconcentration of
the market by de novo entry would be impossible.6 9
Only if there are a very few potential entrants will the potential
competition doctrine bar a merger. The significance of entry barriers,
then, in potential competition cases is to define potential entrants;
only when barriers are substantial will the number of potential entrants be sufficiently small that the elimination of any one will have
a substantial effect on competition. 7
In recognized potential
entrant cases, only if entry is ineffectively impeded will it be in the
established sellers' interest to limit price in order to prevent new
entry ;7 1 merger in any other circumstances would have no restraining effect on the established sellers and thus could not be found
illegal. In actual potential entrant cases, likewise, only if there are a
66. "[T]he most serious loss of potential competition is the loss of a potential competitor where the number of other potential competitors is small or non-existent." Brodley,
supra note 37, at 355.
67. Beatrice Foods Co., [1970-73 Transfer Binder] Trade Reg. Rep.
20, 121, 111
(FTC 1972).
68. United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 367 (1963).
69. Cf Missouri Portland Cement Co. v. Cargill Inc., 498 F.2d 851, 862-64 (2d Or.
1974).
70. This does not take into account the extreme difficulty in practice of defining which
firms are potential entrants give the level of entry barriers. But there is no doubt that a
finding of high barriers is a prerequisite to determining whether the number of potential
entrants is small. Furthermore, because of the restricted range of possible entrants, in
banking cases the identification of potential entrants is made much simpler. See Brief for
the United States at 8-10, United States v. Marine Bancorporation, Inc., 94 S. Ct 2856
(1974).
71. "Only if the general conditions of entry can be characterized as 'effectively impeded'
is the most profitable strategy to forego some short-run profits and limit-price to deter entry
and maximize long-run profits." Note, United State v. FalstaffBrewing Corporation:Potential Competition Re-examined, 72 Mich. L Rev. 837,846 (1974).
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few firms capable of de novo or toehold entry will elimination of one
7
reduce the possibility for future deconcentration. 2
This is the feature of the potential competition doctrine that
makes proof so difficult. Barriers increase the possibility that elimination of a potential entrant will have a significant anticompetitive
effect, but proof that barriers are substantial likewise tends to show
that entry by the acquiring firm is unlikely. Proof that the acquiring
firm has the ability to enter over the barriers proves that other firms
similarly situated could enter as well, and so forth.' I The resolution
occurs when the firms situated similarly to the acquiring firm are so
few that elimination of the acquiring firm could not be disregarded. 7
REGULATORY BRANCHING AND CHARTER
RESTRICTIONS AS ENTRY BARRIERS
7
7
Courts 5 and commentators 6 most often cite regulatory entry
barriers as the characteristic of banking structure that makes potential competition less a factor in banking markets than elsewhere. The
Court in the principal case took this view, reasoning that these barriers made procompetitive entry by the acquiror less likely. But the
peculiar relationship of entry barriers to identification of potential
competitors suggests that high barriers alone should not foreclose
antitrust inquiry: high barriers are necessary in order to define a
number of potential entrants sufficiently small that the elimination
of one by merger would have a substantial effect. Studies have shown
that regulatory agencies reviewing bank merger applications have successfully predicted actual entry by the would-be acquiror in a con7
further suggesting that potential
siderable percentage of cases,
competition is workable in banking markets.
72. Thus, in one case, the FTC stated: "The barriers for entry into this market were
substantial enough that the elimination of a potential competitor and entrant was likely to
have a significant competitive effect. The number of companies with the size, experience,
parts, brand name, and other necessary capabilities for entry was likely to be small and thus
any lessening of that number would be substantial." Bendix Corp., [1970-73 Transfer
Binder] Trade Reg. Rep. 19,288, at 21, 452-53 (FTC 1970), rev'd on othergrounds, 450
F.2d 534 (6th Cir. 1971), consent order agreed to 3 Trade Reg. Rep. 20,682 (FTC 1974).
See also United States v. Phillips Petroleum Co., 367 F. Supp. 1226, 1254 (C.D. Cal. 1973),
aff'd mem., 94 S. Ct. 3199 (1974).
73. Comment, Toehold Acquisitions and the PotentialCompetition Doctrine, 40 U. Chi.
L. Rev. 156, 159,n. 19 (1972).
74. In certain circumstances, the number could be presumed small. See FTC v. Proctor &
Gamble Co., 386 U.S. 568,577 (1967).
75. Unites States v. Marine Bancorporation, Inc., 94 S. Ct 2856 (1974).
the
76. See, e.g., Shenefield, Annual Survey of Antitrust Developments-The Year of
Regulated Industry, 31 Wash. & Lee L. Rev. 1, 37-38 (1974); Hansen, Greely Bank: Some
Speculations 90 Banking L.J. 578 (1973).
77. As to state regulatory agencies, see E. Kohn & C. Karlo, Potential Competition:
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The difficulty in the cases under the doctrine, including Marine,
apparently has been the lack of any means effectively to measure
regulatory entry barriers or to classify them analytically with respect
to their impact on potential entrants. Studies have shown the beneficial effect of entry in banking markets7 8 and the importance of free
entry in restraining monopolistic practices. 7" These demonstrate the
anticompetitive results of blockaded entry under a rigidly enforced

"need" criterion. But for antitrust purposes, it is as important in

banking as it is in manufacturing markets8 0 to distinguish among
entry barriers both as to their height and their nature.
A. The Purposeand Function of Regulatory Entry Barriers
The object of competition in banking, as elsewhere, is to force the
optimum allocation of resources with greatest productive efficiency,' 1 primarily by providing a range of alternatives for depositors and borrowers. 8 2 The Court in the principal case took a highly
restrictive view of the scope of banking competition, suggesting that
there is virtually no price competition because of federal control of
interest rates on savings accounts and home mortgage loans; the
court even stated that "the decision whether to extend credit in
various cases" is not influenced by competition. Competition,
according to the majority, is largely limited to variations of banking
services.8 3 But contrary to the Court's view, concentration has a
Unfounded Faith or Pragmatic Foresight (N.Y. State Banking Dept. 1970). As to the Federal Reserve Board and the Justice Department, see Rhoades & Yeats, An Analysis of Entry
and Expansion Predictions in Bank Merger Cases, 10 Western Econ. J. 337 (1972), and
Baker, Banking Competition in the Age of the Computer, 90 Banking L.J. 193, 208 ff.
(1973).
78. Fraser & Rose, Bank Entry and Bank Performance, 27 J. Finance 65 (1972).
79. See, e.g., D. Alhadeff, Monopoly and Competition in Banking 195 (1954); G.
Fischer, American Banking Structure 230-37 (1968); Alhadeff, A Reconsideration of the
Restrictionson Bank Entry, 76 Q.J. Econ. 246 (1962); Horvitz, StimulatingBank Competition Through Regulatory Action, 20 J. Finance 1 (1965). Cf. "The Banker Who Cut His
Prime," Business Week, August 3, 1974 at 47.
80. J. Bain, Barriers to New Competition 3 (1956).
81. Edwards, The Banking Competition Controversy, 3 Nat'l Banking Rev. 1 (1964),
reprinted in Administrator of National Banks, Studies in Banking Competition and the
Banking Structure 303, 304 (1965) (hereinafter referred to as Studies in Banking Competition.)
82. Comment, Bank Charter, Branching, Holding Company and Merger Law: Competition Frustrated,71 Yale L.J. 502, 502-03 (1962).
83. 94 S. Ct., at 2875 n. 34. Compare the position expressed in United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 368 (1963):
We reject the position that commercial banking, because it is subject to a high
degree of governmental regulation.., is somehow immune from the anticompetitive effects of undue concentration. Competition among banks occurs
at every level-price, variety of credit arrangements, convenience of location,
attractiveness of physical surroundings, credit information, investment advice,
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highly significant effect on time deposit and business loan interest
rates, 8 ' as well as the various forms of banking services. Deconcentration brings about increased loan-asset ratios all to the benefit of
marginal-risk, innovative borrowers.
But competition presupposes that inefficient sellers will be forced
from the market. In most sectors of the economy this result is encouraged. In banking, however, there is a widespread belief that failure has disastrous repercussions in the community and can, indeed,
cause runs on other banks and precipitate economic collapse.8 s
Since free entry is the most significant stimulus to competition, 8 6
and consequently raises fears of bank failures, ever since the depression year of 1935 bank charters have been restricted by the requirement that an applicant show "need." 8 7 Criteria for de novo branch
applications, where allowed, are very similar.8 8 Although capitalization requirements and managerial talent play a part, the most important factors in entry regulation are the profit levels of existing institutions.8 9 Thus an intermediate goal in promoting bank stability is
the restraint of competition. And despite periodic criticism,9 there
service charges, personal accommodations, advertising, miscellaneous special
and extra services-and it is keen ......
84. Edwards, supra note 80 at 305, 327. D. Alhadeff, Monopoly and Competition in
Banking 169 (1964). But see Greenbaum, Competition and Efficiency in the Banking System-Empirical Research and its Policy Implications, in Banking Markets and Financial
Institutions (Gies & Apilado ed. 1971).
85. Unites States v. Marine Bancorporation, Inc., 94 S. Ct. 2856, 2873, (1974); Berle,
Banking Under the Anti-Trust Laws, 49 Colum. L. Rev. 589,592 (1949).
86. See note 79, supra.
87. See 12 U.S.C. § §1814 (6), 1815, 1816 (1970). Prior to the 1935 Banking Act,
competition between state and federal regulatory authorities in granting charters made entry
relatively free. The need for federal deposit insurance after the Act brought charters under
final federal control, leading to substantial reduction in bank charters. See, Pelzman, Entry
in Commercial Banking, 8 J. Law & Econ. 11 (1965).
88. D. Alhadeff, Monopoly and Competition in Banking 206 (1954); B. Fischer, American Banking Structure 237 n. 171 (1968).
89. See L. Schwartz, Free Enterprise and Economic Organization 303 (4th ed. 1972):
[W] here financial responsibility is an element of fitness, the prospect of sharp
competition may have a bearing on the fitness of both the applicant and
previously licensed businessmen. In this situation licenses may be denied on
considerations very like the overt protection from competition afforded by
the "convenience and necessity" statutes, notwithstanding the availability of
other means of assuring financial responsibility such as legal requirements as to
capital and reserves and periodic audits.
See also P. Nadler, Commercial Banking in the Economy 58 (2d ed. 1973), and Stokes,
Public Convenience and Advantage in Applications for New Banks and Branches, 74 Banking L.J. 921, 929 (1957).
90. Studies have cast doubt on both the premises and the object of entry regulation. See
Tussing, The Case for Bank Failure, 10 J. Law & Econ. 129 (1967); Pelzman, Bank Entry
Regulation: Its Impact and Purpose, 3 Nat'l Banking Rev. 163 (1965), reprinted in Studies
in Banking Competition 285; Horvitz, Stimulating Bank Competition Through Regulatory
Action, 19 J. Finance 1 (1965); Alhadeff,A Reconsiderationof Restrictionson Bank Entry,
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can be little doubt that in most banking markets regulation still holds

to these objectives.
B. Regulatory Entry Barriersand Antitrust
Until the decision in the principal case, antitrust objectives had
not been compromised by those of banking entry regulations. 9 1 Whatever may be said for the argument that the goals of regulation in
general and those of antitrust are similar9 2 -for example in prevent76 Q.J. Econ. 246 (1962). Although these views "have achieved only limited acceptance in
practice," Smith & Greenspun, Structural Limitations on Bank Competition, 32 Law &
Contemp. Prob. 40, 45 (1967), they make a compelling case for rejection of entry regulation based on "need." The epidemic of suspensions in the depression that gave rise to the
present regulatory structure was not caused by undue competition or "overbanking," but by
the weakening of the agricultural sector and improved transportation (making unit banks in
every farm community unnecessary), P. Horvitz, Monetary Policy and the Financial System
474 (2d ed. 1967), and by the restrictive policies of the Federal Reserve. M. Friedman & A.
Schwartz, A Monetary History of the United States, 1867-1960, 299-419 (1963). Indeed,
overbanking will rarely cause a failure; and when it does occur, it is the result of a gradual
deterioration in capital structure, and Federal Regulatory officials can arrange for assumption of the assets by other banks. Tussing, supra, at 140. Bank failure itself has greatly
reduced impact on the modem economy where runs are largely prevented by deposit insurance. M. Friedman & A. Schwartz, supra, at 434-442.
Entry regulation is a "redundant" measure. Pelzman, supra, at 295. Virtually all of its
justifiable objectives could be met by increased minimum capitalization requirements,
experience standards, deposit insurance and other safeguards. "Any abuse which the need
barrier may prevent is an incidental by-product of restricting the total number of entrants."
Alhadeff, supra note 83, at 434-42. See also Pelzman, supra note 8, at 294-95; Tussing,
supra, at 132-33; Turner, The Scope of Antitrust and Other Economic Regulatory Policies,
82 Harv. L. Rev. 1207, 1234 (1969). It is interesting to note that, of the six hundred new
banks chartered during the relatively free period of 1961-63 (the tenure of Comptroller of
the Currency James J. Saxon), only two or three have failed. P. Horvitz, supra, at 475.
The economy sacrifices much for the prevention of bank failures if this is the object of
entry regulation. By restricting entry, agencies diminish the threat of a new competitor,
which remains "the greatest safeguard to excellent bank performance." G. Fischer,
American Banking Structure 235 (1968). By preventing failure, they perpetuate the mismanagement of capital and loan portfolios with farreaching consequences for the economy
in general. Tussing, supra, at 146; Turner, supra at 1233.
91. As the Court noted in United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 372
(1963): "The fact that banking is a highly regulated industry, critical to the nation's welfare, makes the play of competition not less important, but more so." The court implicitly
rejected the proposition urged by Harlan, J., in dissent, that "the extensive blanket of state
and federal regulation. .. evidences a plain design grounded on solid economic considerations to deal with banking as a specialized field." Id. at 375.
92. Stelzer, Antitrust and Regulatory Policies: Introduction and Overview, 16 Antitrust
Bull. 669 (1971), argues that the goals of antitrust and regulation parallel each other. See
also, Shenefield, Annual Survey of Antitrust Developments- The Year of the Regulated
Industry; 31 Wash. & Lee L. Rev. 1, 4 (1974): "This complementiveness of goals suggests
that the choice between antitrust and regulation may not be so important as the advocates
on both sides have contended." But see Jordan, ProducerProtection, PriorMarket Structure, and the Effects of Government Regulation, 15 J. Law & Econ. 151, 174 (1972), who
demonstrates that regulation of oligopolistic industries has resulted in higher price levels,
increased price discrimination, and prevented entry all to the detriment of the public. See
also J. Goulden, The Superlawyers 38-42 (1971), and "CAB is Enthusiastic Backer of Moves
to Trim Airline Service, Increase Fares," Wall Street Journal, August 13, 1974, at 26.
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ing monopoly profits and fostering responsiveness to consumer
preference-it has no application to entry regulation in banking
where there is no direct control over profit levels or most prices. 9 3
The object of entry regulation is to protect profit levels by foreclosing entry and reducing competition; 94 antitrust seeks to reduce
monopoly profits by keeping entry open. Although the "need"
criterion for charters seeks to allocate banking services to meet public requirements, it only does so to the extent that there are charter
applications for that location; it is thus a restraint on allocative
efficiency. Because of the intensely oligopolistic nature of banking
competition remains the primary goal in bank merger
markets,
9
cases. 5
As the principal case indicates, however, antitrust cannot disregard
the economic effect of regulatory barriers as "facts of banking
life." 9 6 For these purposes, it is important to distinguish among the
different kinds of entry barriers and their economic significance. The
most pervasive form of entry regulation is the requirement of regulatory approval for a new charter or branch, required by every state.
Some states also place more or less severe statutory restrictions on
branching. 9 7 Thus, fifteen states9 8 prohibit branching altogether,
while sixteen others9 9 allow it within limited areas, such as the town
or municipality of the home office. Other states regulate the form of
entry. Of the nineteen that allow statewide branching,' " some provide that outside of certain regions such branching can occur only by
acquisition of an existing bank. Similarly "home office protection"
laws prevent de novo branching into any community in which an
existing bank has its main office, 1 0 1 but allows such entry by
93. See G. Fischer, American Banking Structure 233 (1968).
94. See note 89, supra.
95. This proposition is limited by the "convenience and needs" defense, supra note 4,
and the Court's qualification in the United States v. Philadelphia Nat'l Bank, 374 U.S. 321,
372 n. 46: "Thus, arguably, the so-called failing company defense... might have somewhat
larger contours as applied to bank mergers because of the greater public impact of a bank
failure compared with ordinary business failures."
96. 94 S.Ct., at 2865 n. 8.
97. See Gup, A Review of State Laws on Branch Banking, 88 Banking L.J. 675 (1971).
98. Arkansas, Colorado, Florida, Illinois, Iowa, Kansas, Minnesota, Missouri, Montana,
Nebraska, North Dakota, Oklahoma, Texas, West Virginia, Wyoming.
99. Alabama, Georgia, Indiana, Kentucky, Louisiana, Massachusetts, Michigan, Mississippi, New Hampshire, New Jersey, New Mexico, New York, Ohio, Pennsylvania, Tennessee,
Wisconsin.
100. Alaska, Arizona, California, Connecticut, Delaware, Hawaii, Idaho, Maine, Maryland, Nevada, North Carolina, Oregon, Rhode Island, South Carolina, South Dakota, Utah,
Vermont, Virginia, Washington.
101. See Motter & Carson, Bank Entry and the Public Interest: A Case Study, 1 Nat'l
Banking Rev. 469 (1964), reprinted in Studies in Banking Competition 187,215-16.
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merger. In addition to these regulations of the fact and form of
entry, the Washington statute, among others, regulates the scale of
entry by prohibiting further branching from an acquired bank.' 02
Thus, the most common statutory formulations may be classified
in this way:' 03
A. Restrictions on the Fact of Entry:
1. Absolute restrictions on entry: 0 4
a. Prohibition of all branching.'
b. Prohibition of branching outside specified geographic regions such as a county,' 0 5 banking district,'00 6 or an area
described by a radius from the home office. 'l 7
c. Prohibition of multibank holding companies 08
2. Qualified restrictions:
Requirement of regulatory approval for
10 9
new branches.

B. Restrictions on the Form of Entry:
1. Prohibition of0 branching, but allowance of multibank holding
companies.11
2. Prohibition of de novo branching, but allowance of branching
by merger:
a. Statewide. 11
b. Only with respect to municipalities in which another bank
has its home (or branch) office. "Home (or Branch) Office
Protection Laws."' 12
C. Restriction on the Scale of Entry: Prohibition on branching from
an acquired bank.' 13
Each of these restrictions has a substantial impact on competition
that cannot be disregarded for antitrust purposes.' 14 Plainly, for
example, absolute prohibitions on bank expansion eliminate the impact of the antitrust laws to the extent of the prohibition. The state
requirement that expansion be in the form of an acquisition, limits
102. Wash. Rev. Code Sec. 30.40.020 (Supp. 1973).
103. Statutory schemes will, of course, contain combinations of these restrictions.
104. See, e.g., Ill. Ann. Stat. ch. 162, § 106 (1972).
105. See, e.g., N.M. Stat. Ann. § 48-2-7 (Repl. 1966).
106. See, e.g., N.Y. Banking Law § 105(1)(b) (McKinney Supp. 1974-75) (effective until
Dec. 31, 1975).
107. See, e.g., Miss. Code Ann. § 81-7-7 (1972).
108. Wash. Rev. Code § 30.40.020.
109. The statutes vary in their precise wording, but virtually all refer to community
convenience and need. See, e.g., N.M. Stat. Ann. § 48-2-16(A)(1) (Repl. 1966).
110. Texas is the clearest example, permitting statewide bank holding companies while
prohibiting all branching.
111. See, e.g., Va. Code Ann. § 6.1-39 (Supp. 1974).
112. See, e.g., Conn. Gen. Stat. Ann. § 36-59 (Supp 1974-75).
113. See, e.g., Wash. Rev. Code § 30.40.020 (Supp. 1973).
114. Baker, Competition's Role in the Regulations of Banking, 154 Bankers' Magazine
75,79 (Summer 1971).
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inquiry in potential competition cases to the availability of toehold
acquisitions. The restriction on the scale of entry has relevance as an
absolute cost advantage barrier, since, like a patent, it causes the
potential entrant's long run cost curve to lie above those of existing
sellers.
And in the past, Clayton Act cases have taken these barriers into
consideration. In both United States v. PhillipsburgNat'l Bank'"'
and United States v. PhiladelphiaNat'l Bank,' 1 6 involving mergers
between actual competitors, the Court pointed out that entry
regulation made preservation of actual competitors all the more important. Similarly, in United States v. FirstNat7 Bank & Trust Co. of
Lexington,' 1 7 a Sherman Act case involving a merger between actual
competitors, the Court refused to consider the effect of "potential
competition," implying that entry regulation made it unimportant.
The same barriers are also relevant in potential competition cases.
Blockaded entry will eliminate the threat or possibility of procompetitive entry by the acquiring bank into the acquired bank's
market; indeed, highly restrictive state de novo branch restrictions
have persuaded antitrust officials not to challenge certain marketextension mergers."1
But this is a step away from the Court's
determination in the principal case that significant entry barriers per
se mean that a market extension merger cannot reduce potential
competition. As will appear from the discussion of the facts in the
principal case, the function of entry barriers in potential competition
cases is more subtle: the existence of barriers sufficient to narrow the
range of potential entrants is a prerequisite to operation of the doctrine. Once the barriers and their nature have been identified, they
should be considered in relation to the capacities of the acquiring
firm and prevailing market conditions.
MARINE: SOME SUGGESTED QUALIFICATIONS

The regulatory framework in Washington included restrictions on
the fact, form, and scale of entry. Both de novo branching outside
the bank's home office town and multibank holding companies were
prohibited. "Sponsorship" of a new bank with the intention later to
acquire it was possible, but subject to a qualified restriction on the
fact of entry, that is, approval by a regulatory official. The regulatory scheme also restricted the form of entry by permitting branch115. 399 U.S. 350 (1970).
116. 374 U.S. 321 (1963).
117. 376 U.S. 665 (1974).
118. Solomon, Bank Merger Policy and Problems: A Linkage Theory of Oligopoly, 89
Banking L.J. 116, 118 (1972).
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ing into new geographic markets only if it were by merger with an
existing competitor. But coupled with this last feature, the statute
limited the scale of entry by preventing any acquired bank from

branching further within the market.

The Court based its holding on these regulatory restrictions, stating that:
[R] estrictions on new entry render it difficult to hold that a geographic market extension merger by a commercial bank is unlawful
under the potential competition doctrine. Such limitations often
significantly reduce if they do not eliminate the likelihood that the
acquiring bank is either a perceived potential de novo entrant or a
source of future competitive benefits through de novo or foothold
entry.' 19
Courts thus must recognize the impact of these barriers as "facts of
banking life": failure of the Government to do so, in the Court's
view, is the primary reason for its unsuccessful record in bank merger
cases under the potential competition doctrine. 20 But the Court's
approach to these restrictions forecloses inquiry in a variety of situations in which potential competition may be a factor.
A. The Approach
The court states at the outset that "ease of entry on the part of
the acquiring firm is a central premise of the potential competition
do'ctine." 21 The Court qualified its use of the term "ease of entry"
with the phrase "by the acquiring firm," thus rendering the proposition ambiguous; but the authorities cited by the Court for this
proposition' 12 2 and the content of its subsequent elaboration' 2 3
119. 94 S. Ct., at 2874.
120. It is difficult to comprehend what the Court means by this. The Justice
Department
at no point in any case argued that a bank could do something that in fact it
could not. The
only meaning that can be derived is that the Government should have recognized
that entry
was difficult and therefore should not have filed suit in that case. Presumably,
this would
result in a better record, since no cases would be lost. For a description of the
Government
procedures in reviewing proposed bank mergers see Address by Joe Sims (Special
Assistant
to the Assistant Attorney General, Antitrust Division), Conference on Bank
Holding Company Management, Southwestern Graduate School of Banking, Southern Methodist
University, June 2, 1974, reprinted in 668 Antitrust and Trade Reg. Rep. F-1 (1974).
121. 94 S.Ct. at 2873
122. 94 S.Ct. at 2873 n.32. The Court cites FTC v. Proctor & Gamble Co.,
386 U.S. 568
(1967). In that opinion, the Court did say that "barriers to entry by a firm of
Proctor's size
and with its advantages were not significant." Id. at 581. But much of that
opinion was
devoted to the extreme height of the product differentiation barrier for
the liquid bleach
market. Id. at 572-74. The Court in Proctor clarified the above-quoted proposition
by the
next sentence: "There is no indication that the barriers were so high that the
price Proctor
would have to charge would be above the price that would maximize the
profits of the
existing firms." This is nothing more than a restatement of the definition
of blockaded
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indicate that the Court may be requiring generally unfettered entry
into a market for application of the potential competition doctrine.
As noted previously, this requirement would introduce a fatal contradiction into the potential competition concept. Proof that entry is
truly easy in any given case would also prove that many firms were
capable of entry; elimination of the acquiring firm by merger would
therefore have no significant effect on present or prospective market
performance. 1 2 ' Barriers must be high enough to restrict the class of
potential entrants to a few well-equipped firms in order for the doctrine to come into play. 1 2 5 The Court's failure to distinguish the
entry. See Turner, Conglomerate Mergers and Section 7 of the Clayton Act, 78 Harv. L.
Rev. 1313, 1363 (1965). Since limit price activity is required under the aspect of the
doctrine in question, this statement merely states a prerequisite.
The Court also cites J. Bain, Industrial Organization 8 (2d ed. 1968) and P. Areeda,
Antitrust Analysis 517 (1967). But both of the quotes miss the point, especially the Areeda
passage, which, if taken as a requirement would emasculate the potential competition doctrine:
The'sight of a particular firm "waiting at the market's edge" may emphasize
the entry threat, but it is ease of entry, not necessarily an identifiable potential entrant, that limits market power by reminding existing firms that high
profits will attract outsiders.
As developed at length previously, see text accompanying notes 51-67, supra, only "identifiable potential entrants' are subject to the potential competition doctrine. Professor
Areeda makes this same point later in the above-cited passage:
Existing firms would have no reason to change their behavior unless they
supposed that the merger eliminated the one firm uniquely capable of entering
or substantially reduced the possibility of new competition by eliminating one
from a small universe of possible entrants.
Id.
123. 94 S.Ct. at 2873-74. The Court enumerates the various kinds of regulatory entry
barriers in commercial banking, but at no point suggests any barriers applicable solely to the
acquiring firm as opposed to other potential entrants. None of the barriers listed by the
Court requires that entry must necessarily be blockaded; unless this condition is fulfilled,
the acquiring firm may be a potential entrant.
124. Comment, Toehold Acquisitions and the Potential Competition Doctrine, 40 U.
Chi. L. Rev. 156, 159 (1972).
125. The Court frequently referred to the unfettered entry available to the defendant in
United States v. Falstaff Brewing Corp, 410 U.S. 526 (1973). This may imply that the
Court's use of the term "ease of entry" refers to entry subject to no restrictions that are not
also imposed on existing sellers. In Falstaff, there were substantial economic barriers in the
form of product differentiation, but there were none comparable to the statutory prohibition in Marine on branching from a branch. The dissent in Marine also seems to make this
same distinction when it states that "the case, as decided, does not turn on barriers to entry,
but 'barriers' to effective competition once entry is effected." 94 S. Ct. at 2886 n. 5. But
the statutory restriction is a barrier to entry in every sense, not differing materially from a
patent in the hands of an existing seller. It gives existing sellers an absolute cost advantage
by allowing them to branch while the acquiring firm cannot. See text accompanying note
57, supra. Cf. G. Stigler, The Theory of Price 225-27 (3d ed. 1952). To require absence of
such barriers would foreclose challenge to any market-extension merger in which absolute
cost advantages were a barrier to entry, such as where the acquired firm or other existing
sellers have exclusive access to raw materials, financing, or patents, R. Caves, American
Industry: Structure, Conduct, Performance 26-27 (3d ed. 1972).
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often paradoxical impact of entry barriers in potential competition
cases made resolution in favor of the Government virtually impossible. The requirement of ease of entry prevented a more rigorous
analysis of the importance of individual entry barriers.
The Court framed its test in a way that placed a heavy burden on
the Government. Without reaching the issue whether a merger may
be illegal if the acquiring firm could have, but did not, enter de novo
or by toehold acquisition, the Court imposed two requirements:
It must be determined: (i) that in fact [the acquiring bank] has
available feasible means for entering the Spokane market other than
by acquiring WTC; and (ii) that those means offer a substantial
likelihood of ultimately producing deconcentration of that market
or other significant procompetitive effects.' 26

The second precondition is an important qualification of the bald
statement of the doctrine advanced, since even if a firm could enter
at an output that would be profitable, unless the entry would be of
sufficient scale to bring about deconcentration, it is not subject to
protection.' 2 7
The Court went on to reject the two forms of procompetitive
entry the government suggested were available to the acquiring
firm.' 2 8 Since state law prohibited de novo branching into the Spokane market, each means of entry must have been by a form of
acquisition. The first suggested means, the so-called "sponsorship"
technique, involved arranging for the charter of a new bank with
stockholders friendly to the acquiring bank, then acquiring it when
the requisite period of time (the statute requires ten years, but there
was evidence that it could be allowed in less) had elapsed. 1 2 9 The
second, the toehold acquisition, simply required acquisition of one
of the two available small banks in the area. The Court, however,
rejected both proposed means of precompetitive entry, relying
principally on the bank's supposed inability to deconcentrate the
market because of the statutory barrier to branching from a branch.
126. 94 S. Ct. at 2875.
127. As the dissent pointed out, under the second precondition, it will not "suffice to
prove that the potential or actual entrant would be a profitable concern and successfully
prevent the major figures in the market from increasing their market shares. The courts must
also examine conditions in the market and conclude for themselves that there is a realistic
expectation that the new entrant will appropriate for itself a substantial part of the business
of the major competitors of the market." 94 S. Ct. at 2886.
128. 94 S. Ct. at 2876-78.
129. One Court has noted an apparent inconsistency in the Government's attitude
toward sponsorship. United States v. Citizens & Southern Nat'l Bank, 5 Trade Reg. Rep.
74,904, appealfiled, 43 U.S.L.W. 3113 (1974).
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The Court questioned,' 3 0 and then assumed,'

3 1

the feasibility of

both means of entry, but, applying its second precondition, found
that the statutory barrier so restricted the entrant's ability to
compete that neither form of entry would be procompetitive.
But in what ways would the impact of a "sponsored" unit bank be
insignificant? Since all large loans must be cleared with a bank's main
office,' 32 the new bank would provide a new alternative in that part
of the market; indeed, since there is virtually no interbranch competition for loans,1 3 3 a unit bank presents even small borrowers with
as much an alternative as a bank with several branches. The primary
disadvantage to the banking public of the new bank would be lack of
access to banking offices. But unit banks elsewhere that have found
concentration of potential deposits
specialized locations with a high
1
34
rapidly.
extremely
have grown
The Court also found that the prohibition on branching from an
acquired bank likewise rendered ineffectual any toehold acquisition.
But it did not explain exactly why this should be so: one of the
toehold banks had four branches compared wtih the acquired bank's
seven. 1 3 s If the toehold bank could be equipped to seize a section of
the market proportional to its number of branches (here, approximately 10 percent), its effect on market performance would surely
not be minimal. The Court also placed great weight on the failure of
an earlier toehold acquisition in the market by another large banking
organization to grow into a substantial competitor, but it failed to
recognize the differences between the earlier acquisition and the ones
available to the defendant.' 3 6
130. 94 S. Ct. at 2876-77.
131. In the course of resolving the issue of the substantiality of the impact the Court did
determine that at least one aspect of the sponsorship technique was illegal. In response to
the Government's claim that the sponsored bank could branch prior to its acquisition
(thus giving the acquiror a stronger base in the market), the Court stated:
The Government offered no proof that this has ever occurred in Washington.
Undertaking sponsorship on such a scale is probably unrealistic, and it would
multiply the problems of obtaining approval of a sponsorship plan from bank
regulatory agencies. In any event, nothing in § 7 of the Clayton Act requires a
firm to go to such lengths in order to avoid a merger that has no effect on
concentration in the relevant market in the first place.
94 S. Ct. at 2877 n. 42. The Court thus assumed that sponsorship was feasible only on a
scale that, in the Court's view, had insignificant impact.
132. D. Alhadeff, Monopoly and Competition in Banking 197 (1954).
133. Id. at 198-200.
134. The First Los Angeles Bank opened in mobile homes in an office complex in Los
Angeles and within one year had over $40 million in assets. Business Week, August 3, 1974,
at 47.
135. Brief for the United States, 52, 52-53 n. 50. The dissent termed the failure of the
Court to recognize the market potential of this bank the "coup de grace." 94 S. Ct. at 2886.
136. The acquiring bank had fifteen branches within one hundred miles of Spokane that

November 1974]

BANK MERGERS AND POTENTIAL COMPETITION

The Court thus manifested a narrow view of the importance of
small banks in the modem economy. 1 37 But its principle methodological deficiency, one that had its roots in the Court's fundamental
misunderstanding of the elements of the potential competition doctrine, was its failure to look beyond the mere fact that entry barriers
existed. The Court's erroneous assumption that ease of entry was a
necessary condition for potential competition to apply, prevented it
from analyzing the peculiar capabilities of the acquiring firm with
respect to the existing market conditions. Specifically, the Court
refused to acknowledge the presence of numberous branches of the
acquiring bank within one hundred miles of the market that could
have provided support for a new or newly acquired bank. 3 8 It did
not recognize that one of the potential toehold banks had four
branches, enough to become a significant force in the market if
provided with the necessary capital. It rejected out of hand the possibility of the acquiring bank's parent holding company providing the
necessary funds to allow a sponsored bank to branch before being
acquired.' 39 As if to confirm the simplistic nature of its approach,
the Court finally adopted as a rule that "stringent" entry barriers W 11
preclude antitrust attack on market extension bank mergers;' 40 this
even though the Court's precise holding applied only to Washington's
restriction on the scale of entry, the prohibition on branching from a
branch. The opinion thus began with an inaccurate statement of
principle, followed a limited analysis, and ended by announcing a per
se rule granting antitrust immunity to market-extension mergers in
several states.
B. The Court's Guidelines
In addition to the per se rule applicable to states with "stringent"
regulatory entry barriers, the Court proposed in dicta guidelines for
could have provided a firm deposit base. Also, unlike the earlier acquisition, the potential
foothold banks in the principal case were well managed. Brief for the United States at 52 n.
50.
137. Entry by a small bank or the increased market position of an existing small bank is
preferable to the more sophisticated banking services that would result from acquisition of
one of the market's dominant banks. The importance of small banks in the modern economy is sometimes impugned, but new entry is one of the more important causes of im-

proved banking services and price structures. Furthermore, the greater liquidity of small
banks provides funds for small marginal-risk businessmen. It has even been suggested that
because of small banks' lower ratio of loans to deposits, and the practice of large banks' in
borrowing form small banks in order to meet Federal Reserve asset requirements, small
banks can reduce their prime interest rates and extend more loans, forcing the larger banks
to reduce their own prime rates. Business Week, August 3, 1974, at 47.
138. See note 136, supra.
139. 94 S. Ct., at 2877 n. 42.
140. Id. at 2879.
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potential competition cases in states where there are no statutory
restrictions on statewide branching:
In states that permit free branching or multibank holding companies,
courts hearing cases involving such mergers should take into account
all relevant factors, including the barriers to entry created by state
and federal control over the issuance of new bank charters. Testimony by responsible regulatory officials that they will not grant
new charters in the target market is entitled to great weight, although it is not determinative. To avoid the danger of subjecting the
enforcement of the antitrust laws to the policies of a particular bank
regulatory official or agency, courts should look also to the size and
growth prospects of the target market, the size and number of banking organizations participating in it, and past practices of regulatory
agencies in granting charters. If regulatory restraints are not determinative, courts should consider the factors that are pertinent to any
potential competition case, including the economic feasibility and
likelihood of de novo entry, the capabilities and expansion history
as well as the structural
of the acquiring firm, and the performance
1
characteristics of the target market. 41
The issue of the need for regulatory approval is a special one and
deserves separate treatment. It should be pointed out that the
Court's prescribed approach to it, in allowing weight to the past
practices of a regulatory official in granting charters in order to
buttress the official's claim that no new charters would be allowed in
the relevant market, achieves precisely the effect sought to be
avoided: it subjects antitrust enforcement to the views of a single
regulatory agency. And yet the requirement of charter approval does
subject market structure to the control of a creature often opposed
to competition; 1 4 2 the effect of this on market performance cannot
be denied. But certain qualifications should be noted: regulatory
officials determine charter applications on the basis of the profit1
ability of existing banks; 4 ' applying this standard, officials may
restrain the existing banks' profit level by the generalized threat of
entry.1 44 Thus, testimony to the effect that the "need" for a new
bank is not present may only indicate limit price activity in the
market, and thus may not preclude entry in the future should profits
rise to monopolistic levels. In such cases, clearly, the prerequisites for
operation of the potential competition doctrine are present. Only if
141. 94 S. Ct. at 2879-80.
142. See note 89, supra.
143. Id.
144. G. Fischer, American Banking Structure 235 (1968); cf Schwartz, Legal Restriction
of Competition in the Regulated Industries:An Abdication of JudicialResponsibility, 67
Harv. L. Rev. 436, 440 (1959).
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the official testifies that the viability of existing banks is threatened
should his testimony be accorded great weight. 1 4 , Furthermore, in
states where branch charter applications are subject to judicial
review,1 46 testimony of state regulatory officials should be disregarded altogether, and the court should apply the statutory
criteria. Testimony of federal regulatory officials should be balanced
with the national policy favoring competition in banking.
With respect to regulatory approval, as elsewhere, merger cases
must deal in probabilities. For this reason, in United States v. El Paso
Natural Gas Co.," ' a forerunner of the potential competition cases,
the Court held that a lower court finding that the alleged potential
entrant could never have obtained regulatory approval for entry into
the market was irrelevant. Furthermore, in weighing the testimony of
regulatory officials, courts should bear in mind the statement of one
regulator:
The practical interpretation of what constitutes need can best be
measured by the willingness of individuals to supply capital for new
or additional banking facilities. Communities in which a bank can be
operated properly are not long without banking facilities.' 48
Although regulators often fall short of this standard, it would seem
appropriate as a matter of policy to hold them, and the banks, to

it. 4 9

The treatment of barriers in bank merger cases should not differ
materially from that in the ordinary case; there is nothing in the
nature of regulatory barriers that requires a per se rule, even when
they are extensive. After a finding of concentration in the local
market, there must be a finding of high entry barriers, either regulatory or solely economic, that restrict the number of potential entrants to a very few. Only if entry is truly free or blockaded should
the inquiry be terminated. If the acquiring firm could enter the
market profitably either de novo or by toehold acquisition, the final
issue-whether entry would have significant impact on the market-is
reached. Although the Court at least tacitly touched on each of these
145. Damell, Bank Holding Companiesand Competition: The FirstNational Bancorporation Case, 89 Banking L. Rev. 291, 306 (1972).
146. Comment, Bank Charter, Branching, Holding Company and MergerLaw: Competition Frustrated,71 Yale LJ. 502, 512 (1962).
147. 376 U.S. 651 (1964).
148. Statement of Chairman of the FDIC, Joint Comm. on the Econ. Report, Senate
Doc. 123, 82d. Cong. 2d Sess. at 954, quoted in, Alhadeff, A Reconsideration of Restrictions on Bank Entry, 76 Q.J. Econ. 246, 249 (1962).
149. In many states, regulators are nominated by bankers' associations or are required to
have banking experience. Mogel, Bank Mergers and the Antitrust Laws, 17 Am. U. L. Rev.
51, 71-75 (1967).
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issues and could reasonably have reached the decision it did under
the test offered, the Court's approach and its sweeping conclusion
with respect to states that do not permit unrestricted statewide
branches or multibank holding companies makes a finding of illegality in cases involving mergers in such states unnecessarily difficult.
C. The Implications of Marine
It would be a mistake to conclude that potential competition has
no continued vitality, even in bank merger cases. The Court's summary affirmance, the day before Marine was decided, of a district
court ruling1 0 applying the objectively probable entrant concept,
indicates that, at least in other industries, the doctrine continues in
full force. In banking, the Court's own words limit the decision's
scope to states in which there are extremely rigid barriers to branching.' I I Furthermore, the substance of the decision relies so heavily

on the single state law against branching from a branch, that its
impact may be even more limited.
There are, however, important limitations on the doctrine that
may, if developed, have an effect. First, the Court demonstrated
throughout the opinion a growing distrust of concentration ratios. Its
rejection of the government's claim that the state, although not a
market, was a "section of the country" within the meaning of the
Clayton Act and entitled to protection,'1 2 indicates that the Court
does not believe that increased statewide concentration will necessarily lead to parallel pricing in local markets. Even as to the relevant
market, the Court was willing to allow proof to rebut the presumption that concentration causes anticompetitive behavior.' s '
Second, the Court's requirement of easy entry for operation of the
potential competition doctrine was not stated in terms that exclude
economic entry barriers. The vagueness of the standards developed
under this requirement permits foreclosure of inquiry even where
there is a reasonable probability for future deconcentration.
Finally, the Court manifested sympathy for the argument that the
actual potential entrant concept actively seeks to bring about decon150. Phillips Petroleum Co. v. United States 94 S. Ct. 3199 (1974). afrg mem. 367 F.
Supp. 1226 (C.D. Cal. 1973).
151. 94 S. Ct., at 2878.
152. Brief for the United Sates at 33-36. See also Solomon, Bank Merger Policy and
Problems: A Linkage Theory of Oligopoly, 89 Banking L.J. 116 (1972); Baker, Potential
Competition in Banking: After Greely, What?, 90 Banking L.J. 362, 375 (1973); Remarks
of Donald Baker in Bank Holding Company Act-The DeNovo Doctrine, the Anti-Tie-In
Provisions, and Other Antitrust Implications:A Panel, 29 Bus. Law. 237,240 (1973).
153. 94 S. Ct. 2874-75.
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centration contrary to the purposes of Section 7.1 -14 By its finding
that "nothing in § 7 of the Clayton Act requires a firm to go to
[great] lengths to avoid a merger that has no effect on concentration
in the first place,"' I s the Court strikes at the central premise of the
actual potential entrant concept: where procompetitive entry is reasonable from a business perspective, entry by merger with a dominant firm should not be allowed.
CONCLUSION
Under existing law, antitrust attack on oligopoly power is essentially limited to reduction of entry barriers and preservation of
potential entrants.' s 6 In banking, however, entry barriers are beyond the scope of the antitrust law; enforcement is limited to preservation of competition within and in spite of artificial boundaries.
The Court in Marine largely rests its holding on the existence of these
barriers, and recommends their reduction.' s ' Little can be said in
favor of state laws, such as those in Washington, that prohibit de
novo braching or branching from a branch, but permit merger. These
laws, especially in light of Marine, can only result in progressive
statewide concentration. Likewise, restrictions on issuance of bank
charters preserve only oligopolistic practices.
But this is not to say that statewide branching should be urged on
unit banking states without reservation. Unrestrained branching,
without direction, leads to concentration,' ' 8 and the language of
Marine still makes antitrust attack on anticompetitive market extension mergers difficult by giving presumptive weight to testimony of
regulatory officials, and by requiring proof of "substantial" economic impact of potential entry, even if entry is reasonable from a
business viewpoint. If deconcentration is desired, statewide branching should only be permitted in conjunction with a rigid ban on
mergers by the state's largest banks and strict regulatory control on
all others.' s 9
154. See Rahl, Applicability of the Clayton Act to Potential Competition, 12 A.B.A.
Antitrust Section 128, 143 (1958); Comment, Toehold Acquisitionsand the PotentialCom.
petition Doctrine, 40 U. Chi. L Rev. 156, 180-82 (1972); Robinson Antitrust Developments: 1973, 74 Colum. L. Rev. 163, 189 (1974).
155. 94 S. Ct., at 2877 n. 42.
156. Brodley, Oligopoly Power Under the Sherman and Clayton Acts: From Economic
Theory to Legal Policy, 19 Stan. L. Rev. 285, 354, 359 (1967).
157. 94 S. Ct. at 2865 n. 8.
158. Comment, Branch Banking in Washington: A Need For Reappraisal,48 Wash. L.
Rev. 611, 631-32 (1973); Reid, "The Bank Merger Act of 1960: A Decade After": Comment, 18 Antitrust Bull 449,453 (1973).
159. See Yeats, An Analysis of the Effects of Mergers on Banking Market Structure, 5 J.
Money, Credit & Banking 623 (1973); Cohen & Reid, Effects on Regulation, Branching and
Mergers on Banking Structure and Performance, 34 Southern Econ. J. 231, 242 (1967).
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But even in the absence of such reforms, antitrust enforcement in
the presently non-competitive industry should continue:
When a concentrated, relatively incompetitive market is involved,
any merger with an industry member should be closely scrutinized
not further
to ensure that it is productive of new competition,
0
stabilization of an oligopolistic situation.' 6

The facts of Marine were unique, and thus the case should be read
restrictively, especially its emphasis on "ease of entry" and its regrettably broad conclusions. The Court itself precluded full application
of its principles to cases in which entrenchment is possible, theoretically in all cases involving acquisition of the leading bank in the
market.' 6 1 Despite the Court's broadly stated rule, the case can only
have full application where state law prohibits branching from a
branch. Although new federal legislation is required to deal fully
with the problem,' 62 in many states potential competition remains
the only available weapon unless the decision is made to attack existing concentration directly.
WILLIAM H. PAGE

19,288 (FTC 1970),
160. Bendix Corp., [1970-73 Transfer Binder] Trade Reg. Rep.
rev'd on other grounds, 450 F.2d 534 (6th Cir. 1971), consent order agreed to, 3 Trade Reg.
20,682 (FTC 1974).
Rep.
161. The leading bank in a local market was acquired in United States v. First Nat'l Bank
of Jackson, 301 F. Supp. 1161 (S.D. Miss. 1969) (discussion of entrenchment); United
States v. First Nat'l Bank of Maryland, 310 F. Supp. 157 (D. Md. 1970); United States v.
United Virginia Bankshares, Inc., 347 F. Supp. 891 (E.D. Va. 1970).
162. Congressman Wright Patman, Chairman of the House Banking and Currency Committee, has called fox new legislation in light of the principal case. 120 Cong. Rec. E4437
(daily ed. July 2, 1974).

