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NOTE
JUDICARE AS AN ALTERNATIVE TO
LEGAL AID IN ALBUQUERQUE
I
INTRODUCTION
Albuquerque is in the unusual position of having two programs
aimed at providing legal services to the poor.' One is the OEOfunded Legal Aid Society, the other is the Albuquerque Bar Association's "Judicare" or "Client's Choice Plan."
To a large extent these two programs are in competition with one
another. Judicare was, in part, a reaction to the Legal Aid Society.
Also, Judicare has been allocated funds from the United Community
Fund (UCF) which in the past have gone to the Legal Aid Society.
The intent of this paper is to compare and contrast these two systems.
II
A LEGAL SERVICES PROGRAM: ALBUQUERQUE LEGAL AID SOCIETY

Legal aid societies are nothing new. The first one was established
in the U.S. in 1876 and over the years new societies sprang up
around the country. It was not until 1919, however, when Reginald
Heber Smith, the "father" of modern legal aid in the U.S., 2 wrote his
famous book, Justice and the Poor, that the movement gained emphasis. The Legal Aid Society of Albuquerque, founded in 1947, is a
typical product of this movement.
With the advent of President Johnson's War on Poverty, the Office
of Economic Opportunity (OEO) was empowered, through the Economic Opportunity Act of 1964, to authorize grants to legal services
programs. 3 The Legal Aid Society of Albuquerque was given an OEO
grant which raised its budget from under $30,000 to $130,000.' Its
present grant is $221,000.' At the same time OEO rejected a Judicare system proposed by the Albuquerque Bar Association; a Judicare system comparable to the one now in existence.
The Legal Aid Society of Albuquerque has one main office for
1. As of 1965 there were 32 million Amencans with incomes of less than $3,000 per
year. First Annual Report of the Legal Services Program of the Office of Economic Opportunity to the American Bar Association at Annual Convention, Montreal, Aug. 1966. [hereinafter cited as FirstAnnual Report] .
2. E. Brownell, Supplement to Legal Aid in the United States, (1961).
3. 42 U.S.C. § § 2701-2981 (1964).
4. Dewey, What Happened in Albuquerque, 28 Legal Aid Briefcase 227 (1970).
5. Statement of OEO-CAP Grant for the period Mar. 1, 1971 to Feb. 28, 1972.
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administration (which houses the law reform section) plus four
neighborhood offices located in major poverty areas of the city.
There is a fifth office used for intake of new cases only as it does not
generate enough business to warrant an attorney. 6 People who come
to this intake office are given an appointment at another center.
There are not less than two attorneys per office along with one or
two secretaries, and, when possible, a law clerk. These offices are
located, with one exception, in community centers where they share
facilities with other social agencies.
Legal Aid has been effective enough to have generated considerable opposition.7 Despite its effectiveness, or perhaps because of it,
the program has several problems.
By far the biggest problem with Legal Aid is its caseload. For
example, in 1964, just after OEO started funding legal aid programs,
thirty-three legal aid offices averaged 1,678 cases per attorney yearly
and in only twenty-five of seventy offices did lawyers average fewer
than 1,000 cases yearly. 8 Albuquerque Legal Aid attorneys have
about 425 cases a year. 9 In contrast, half the attorneys in New York
City handle no more than fifty cases a year, and only 2% take more
than 500 cases.' 0 Although many of these cases are routine matters
and the attorneys' expertise enables them to dispose of the cases
quickly, there is still a substantial danger that the workload pressure
will cause them to treat all cases in a perfunctory manner.' ' Emphasis, therefore, is on the quick settlement; the lawyer knows that
no matter how quickly he finishes with one case there will be
another waiting for him. This leads to the danger of unimaginative
handling of cases.' 2
6. Under a special condition of the new OEO grant this office will be eliminated Jul. 1,
1971.
7. Hearings on Legal Services Program of the Office of Economic Opportunity Before the
Subcomm. on Employment, Manpower, and Poverty of the Senate Comm. on Labor and
Public Welfare, 91st Cong., 1st Sess., at 2 (1969) [hereinafter cited as Senate Hearing].
Interview with John D. Robb, Jr., chairman of the ABA's Committee on Legal Aid and
Indigent Defendants, Vice-President of the National Legal Aid and Defender Association
(NLADA), in Albuquerque, Oct. 19, 1970.
8. Pye, The Role of Legal Services in the Anti-Poverty Program, 31 Law & Contemp.
Prob. 211, 213 (1966).
9. Albuquerque Legal Aid Society's Community Services Program Progress Report (Quarterly Report) for the period Dec. 1, 1970 to Feb. 28, 1971.
10. Wald, Law and Poverty: 1965, 50 (1965). Report to the National Conference on Law
and Poverty.
. 11. Carlin and Howard, Legal Representationand Class Justice, 12 U.C.L.A. L. Rev. 381,
416 (1965).
12. For a more detailed look at the caseload problem see: Johnson, Jr., Proceedings of
the Harvard Conference on Law and Poverty (1967). [hereinafter cited as Harvard Conference] ; Bellow, Reflections on Case-load Limitations, 27 Legal Aid Briefcase 195 (1969);
Murphy, Law in Action, 4 (1967).
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It has also been suggested that the large caseload presents an even
greater problem since the salaries that legal aid offers can attract only
mediocre attorneys.' 3 This trend, if indeed it ever was one, is changing. It appears that more bright, young attorneys are graduating with
an acute feeling of social awareness and are increasingly turning to
programs like Legal Aid rather than accepting jobs with the more
lucrative, but traditional, firms.' ' Despite this, it is still true that the
dedication of the staff attorneys for the program seems to decrease
after the initial enthusiasm begins to wane.' '
Another problem is that it is not serving enough people. "As it is
now Legal Aid just scratches the surface of the legal needs of Bernalillo County."' 6 It has been estimated that Legal Aid reaches only
about 25% of the eligible population of Bernalillo County. "
While the neighborhood offices handle the everyday caseload they
are also on the lookout for potential law reform cases. Legal Aid
feels that test cases are more important than the day-to-day cases and
these are consequently given greater emphasis.' ' It feels that in the
end test cases will be of greater benefit to the poor. Of course this is
a debatable assertion and in fact has been challenged. 1 9 Nevertheless
OEO policy has been to encourage the use of test cases. "The
primary goal of the Legal Services Program should be law reform....
Law reform is the cheapest and most effective way to help the
poor." 2 0 In any event, while the test case is a very effective weapon
in the battle for justice there are some real problems which hinder it.
For example, since test cases in the poverty area often involve small
amounts of money a common tactic is for the opponent to give in on
the particular case rather than face the possibility of a binding adverse decision. Since a legal aid attorney's first duty is to his client,
he cannot ethically turn down a generous settlement offer simply to
litigate a point of law.'
13. Comment, Neighborhood Law Offices: The New Wave in Legal Services for the Poor,
80 Harv. L. Rev. 805, 807 (1967).
14. Johnson, Jr., The OEO Legal Services Program, 14 Catholic Lawyer 99, 108 (1968);
Greenawalt, Reformers Against the Clock, 14 Catholic Lawyer 161, 171 (1968).
15. Carlin and Howard, supra note 11, at 436.
16. Helene Simson, Research Counsel of the Albuquerque Legal Aid Society. Quoted in
El Independiente, Aug. 14, 1970, at 1 col. 4.
17. Interview with Charles DuMars, Legal Aid attorney, in Albuquerque, Apr. 13, 1971.
18. Interview with William Fitzpatrick, General Counsel of the Albuquerque Legal Aid
Society, in Albuquerque, Sept. 17, 1970.
19. Masotti and Corsi, Legal Assistance for the Poor: An Analysis and Evaluation of Two
Programs, 44 J. of Urban Law 483 (1967).
20. Harvard Conference, supra note 12, at 4.
21. Rothwax, Director of the Legal Services Unit, Mobilization for Youth (MFY), New
York City, Harvard Conference, supra note 12, at 63; Comment supra note 13, at 814.
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Perhaps the most important effect of test cases is the controversy
they create. "Law reform suits have brought widespread political
reprisals against legal services agencies, according to a February 23
memorandum by John D. Robb, chairman of the ABA's Committee
on Legal Aid and Indigent Defendent's." 2 Examples of this have
been the curtailment of UCF support from various programs, and
proposed legislation which would severely hamper legal services programs. This has led to a polarization along support versus nonsupport lines.
The usual procedure for an indigent client to be served is fairly
standard among the neighborhood offices. The client comes in during
intake hours.2 3 A secretary then assists the person in filling out a
standard questionnaire and determines if the client is eligible for
assistance. Local eligibility standards are a maximum of $2,100 a
year for a single person, or $2,700 for a married individual plus $400
per dependant.2" The individual must be a resident of Bernalillo
County. Also, if the prospective client has equity of $7,500 or more
in real property he is deemed ineligible. In addition, any case which
is potentially fee-generating must be rejected. This standard is not
entirely restrictive since allowance can be made for expenses due to
illness and similar factors, but for the most part these standards are
strictly enforced. The Board of Directors sets the income standard,
which is at present admittedly low, but Legal Aid feels it would be
purposeless to increase the eligibility standard to a more reasonable
level since it is presently over-burdened with clients.2 '
If an indigent is determined eligible, he usually can see an attorney
that same day although there may be a long wait. Often a phone call
or letter is all that is necessary to help the client. When this is the
situation the case is disposed of with the initial visit. For more complex matters, where another appointment is necessary, the client is
given a definite appointment on a day or time other than that used as
the intake period.
Should the applicant's income exceed the eligibility standard or
should he have a potentially fee-generating case, Legal Aid will advise
22. Clapp, OEO's Legal Service Program stirs Controversy over 'Law Reform,' Nat'l J.
(Center for Political Research) (1970).
23. Because of the caseload problems most of the neighborhood offices in Albuquerque
restrict intake to very limited periods of time. One center only receives new applicants
between nine and eleven one morning a week.
24. The eligibility standard for a family of four in Albuquerque would be $3,500 as
compared to a national average of $3,360 with a range of from $2,000 to $5,200. First
Annual Report, supra note 1, at 8.
25. Fitzpatrick interview, supra note 18.
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the person to seek a private attorney. If the individual does not know
of an attorney-which is usually the case-Legal Aid will suggest that
the person go to Lawyer's Referral, a service of the Albuquerque Bar
Association. The person goes there and is given the name of a participating attorney to whom he can go for advice. Lawyer's Referral
Charges $ 10.00 for this service although, under a loose agreement
with Legal Aid, this fee is not collected unless a favorable judgment
is obtained.
Often a person is slightly above the eligibility guidelines or has a
potentially fee-generating case where the possibility of recovery appears unlikely. In such a case Legal Aid sends the individual to
Lawyer's Referral who in turn sends him to a private attorney who
will often refuse the case. In such a situation the indigent person
then becomes eligible for Legal Aid help even though he was not
originally eligible. However, it is questionable how many people return to Legal Aid after all this runaround which can easily cover the
period of a week or more. At least one study has suggested that too
many people never make it from the Legal Aid office to the Referral
Service let alone back to Legal Aid again. 2 6
III
ALBUQUERQUE BAR ASSOCIATION'S CLIENT'S
CHOICE (JUDICARE) PLAN
The Judicare plan is essentially the same one OEO rejected a few
years ago. Judicare proponents feel that OEO summarily rejected the
plan. This was due to OEO's bureaucratic state of mind: it would
rather have a program it could closely control and this would not be
possible under the Judicare system. 2 7
However, OEO's refusal to fund a Judicare system is in keeping
with its standard policy. 2 "It has been decided that the judicare
system simply cannot effectively do the job required of it and therefore cannot meet the challenge with which society is faced." 2 9
The Judicare plan is based loosely on the English system. The
Albuquerque variation provides for an office in the Five Points area.
This office is staffed by an Executive Director and six part-time
26. Wald, supra note 10, at 54.
27. Interview with David W. King, then chairman of the Albuquerque Bar Association's
Legal Services to the Poor Committee, in Albuquerque, Aug. 28, 1970.
28. Marsh, Neighborhood Law Offices or Judicare?, 25 Legal Aid Briefcase 12 (1966);
Cf Johnson, Jr., An Analysis of the OEO Legal Services Program, 38 Miss. L. J. 419, 428
(1967).
29. Marsh, supra note 28, at 15.
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secretaries. The secretaries, who work one-half day each, help the
prospective client fill out an application form and determine whether
he qualifies. Judicare financial guidelines are $1,900 for an individual, and $2,500 for a married couple. These guidelines are $200
less than Legal Aid's. The additional amount per dependent, however, is $600 which is $200 more than Legal Aid's. Thus if the
indigent seeking legal services is married with one child the two
programs will have the same guidelines. Judicare's standard is more
restrictive than Legal Aid's for individuals and couples, and more
liberal for couples with more than one child. 3" Unlike Legal Aid,
there is no requirement that the client be a resident of Bernalillo
County.
If financially eligible, the Executive Director will then screen the
client to determine if he has a legal problem. If in fact he does, the
director will allow him to choose an attorney from a list of slightly
less than one hundred attorneys who have agreed to donate their
services.3 1
The client is then sent to that attorney's office-wherever it happens to be. The attorney may refuse to handle the case. If so the
client goes back to the Judicare office and is given the name of
another attorney. If the second attorney also refuses to take the case,
a committee, established for that purpose, meets to dispose of the
case.
Its proponents feel that Judicare is a better approach to the problem of legal services for the poor than is Legal Aid. This is partly
based on their concept of the poor. One Judicare supporter put it
this way: "The poor don't have as many legal problems as persons,
corporations, and partnerships who are active in the conduct of business and the exchanging of property." 3 2 He went on to explain that
their cases pretty much fell into the domestic relations area, conditional sales contracts and landlord-tenant cases. 3 3 Welfare cases were
dismissed as being insignificant in number. In addition he felt that
civil rights are overworked: "If3 4a person has to work he feels that his
civil rights are being violated."
30. A family of four could thus have an income up to $3,700 and still be eligible for
Judicare. Compare note 24. However, unlike Legal Aid, Judicare has a ceiling which is
$5,600 per year.
31. Interview with Robert H. LaFollette, Executive Director of the Albuquerque Bar
Association's Judicare plan, in Albuquerque, Apr. 9, 1971.
32. King interview, supra note 27.
33. King said that 70% of all the cases handled by Legal Aid are divorces. El Independiente, July 17, 1970, at 1, col. 2.
34. King interview, supra note 27. The quotation was subsequently explained in a letter
to the author, May 3, 1971 as an off-hand extreme example used for illustration purposes.
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IV
CRITICISMS OF THE JUDICARE SYSTEM
Statements that most of the legal problems of the poor are divorce
actions are incorrect. In Fiscal Year (FY) 1969, of 850 OEO-funded
neighborhood offices in 265 communities, family relations (which
entail much more than just divorce) accounted for about 35% of the
cases. 3 " In Albuquerque the figure is slightly higher: between 38%
and 43%.3 6 From the three month period of December 1970,
through February 1971, it was 38%." Nor is there any indication
that OEO funding has made a difference. In 1947, before OEO
financing, family problems represented 33% of Legal Aid's caseload.3 8 In Albuquerque in 1960, 41% of the cases handled concerned family problems.3 ' At the same time welfare and housing
problems constituted 15% of the caseload nationally4 0 and 17% in
4
Albuquerque. 1
The statement that the poor don't have as many legal problems is
also incorrect. It is true that the use of lawyers is less prevalent
among lower than upper classes, 4 2 but this does not mean that the
need is not there, only that it is not being fulfilled. Indeed, at least
one study states that there are a number of areas in which the poor
encounter more legal problems than do the more affluent. For example: criminal, landlord-tenant, civil rights,3 domestic relations, wel4
fare, mental illness, and consumer matters.
Advocates of Judicare, both nationally and locally, consider as a
primary benefit of the system the fact that people can choose the
best lawyers in the community and that the poor will not then be
identified in legal proceedings as "indigents" represented by "lawyers
for the poor."' 4 4 There is some support for this contention, 45 however in practice it tends to break down.
[T] he private attorney approach to poverty legal assistance emphasizes the welfare aspect of the program. The poor must go to a
35. Senate Hearing,supra note 7.
36. Fitzpatrick interview, supra note 18.
37. CAP Progress Report, supra note 9.
38. Brownell, supra note 2, at 230.
39. Id. at 30.
40. Figures for FY 1968. Senate Hearing,supra note 7.
41. CAP Progress Report, supra note 9.
42. Carlin and Howard, supra note 11, at 383.
43. Id. at 388.
44. "The client will... have the advantage of not being identified as an indigent in
court." King quoted in El Independiente, July 17, 1970, at 1, col. 1.
45. Preloznik, Wisconsin Judicare, 70 W. Va. L. Rev. 326 (1968); Preloznik, Wisconsin
Judicare, 25 Legal Aid Briefcase 91 (1967); Pincus, Programs to Supplement Law Offices
for the Poor, 41 Notre Dame Law. 887, 893 (1966).
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assistance. The variety of

forms, the fear of imposition, and the humiliation involved do little
to instill confidence in the system or to remove hostility towards the
legal process.
This drawback is eliminated in the neighborhood
46
program.
The majority of the studies taken are in accord with this position. 4 7
Nor is there any assurance that the "best" lawyers will participate
since Judicare is manned by volunteers.
Regardless of these considerations, Judicare advocates hope this
program will become so successful in Albuquerque that it will
demonstrate the superiority of the Judicare system and consequently
OEO will decide to fund Judicare rather than Legal Aid. Once this
happens the program will be able to pay private members of the bar
to handle indigents' cases. This of course would lead to overwhelming support by the bar. Such is one of their long range goals. 4 8
The sudden interest in Judicare by a segment of the local bar is
not because of the superior system that Judicare represents (if indeed
that is true) but rather it is a reaction to the Legal Aid Society-a
reaction not merely to the legal aid concept of law but also a
reaction to the Society and its director, William Fitzpatrick.
In New Mexico there is an organization known as "The Lawyers'
Association" which is composed of private practicing attorneys. The
stated purpose of this group is to "encourage the free and unfettered
practice of law in New Mexico."' I It was formed about four or five
years ago because of what its members felt was an alarming trend in
clinical-type legal aid programs. They feel that the practice of law
should be locally oriented. They fear that clinical programs like Legal
Aid are examples of government bureaucracy, and are not in keeping
with traditional concepts of law. The Association has now about
seventy members out of approximately 1300 lawyers throughout the
state.
This fear of government bureaucracy is based on the belief that it
"leads to the socialization of the legal profession. Reluctantly I must
admit that the lawyers as well as laymen have visualized this hobgoblin. Happily this opposition is diminishing...-50 It is diminishing
because
46. Masatti and Corsi, supra note 19, at 495.
47. Cf. Bamberger, Jr., The Legal Services Program of the OEO, 41 Notre Dame L. 847,

850-51 (1966); Robb, Jr., Legal Services for the Poor: Problems and Priorities, N.Y.L.J.,
Aug. 18, 1967, at 1; Samore, Legal Services for the Poor, 32 Albany L. Rev. 509, 518
(1968).
48. King interview, supra note 27.
49. Interview with David F. Boyd, Jr., Executive Secretary of The Lawyers' Association,
in Albuquerque, Aug. 28, 1970. (All statements in this paragraph are Boyd's.)
50. Tweed, Equal Justice for the Accused 6 (1959).
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the social value of an organized and effective method of providing
legal services to indigent clients far outweighs any risk of diluting or
impairing the lawyer-client relationship. In addition, experience indicates that the lawyer-client relationship can be adequately preserved
in legal aid programs. s 1
Perhaps Mr. Justice Brennan put it most succinctly:
Thy program does raise questions which ought, I think, be frankly
confronted and not brushed under the rug .... First, we hear it said
that a hazard exists in government subsidy of professional representation. You are not lawyers paid by the government to represent the
government. Your client is an indigent citizen, and the government
pays you to provide him with the representation for which he cannot pay. Does the fact that the lawyer representing the indigent
receives his compensation from the government pose a threat to that
independence in representation which is the very heart and core of
the lawyer's role in a democratic society? ... I've decided that this
need be no hazard at all when there are proper safeguards provided
against it .... Plainly enough the OEO Guidelines were framed to
minimize the hazard and to put the lawyers in the driver's seat ....
The Guidelines... assure that professional judgments shall be freed
not only from local pressures but also from Washington pressures.
They are permeated with policies and rules obviously designed to tell
you that you are wholly free to conduct yourselves with that independence of judgment and action which would be expected of
you in the representation of a paying client. 2
This has been the position of American Bar Association whose
House of Delegates pledged to cooperate with OEO and other appropriate groups in the development of services to indigents and
persons of low income. 5 3
Although The Lawyers' Association has been in existence for several years, it has only been within the last couple of years that its
ideas have gained any substantial recognition. This parallels the time
of the controversy concerning the Legal Aid Society of Albuquerque.
From the time OEO funded the Legal Aid Society and rejected the
Judicare system, Legal Aid has had its enemies. Many of the advocates of the Judicare plan continued to oppose the Society's programs by whatever means possible, including pressuring the UCF to
withdraw its support.5 4 However it was not until the controversy
between Legal Aid and the UCF developed that the advocates of
51. Christenson, Group Legal Services 3 (1967).
52. From a speech by Mr. Justice Brennan reported in full in Law in Action (Mar.,

1967).
53. See 51 A.B.A.J. 395 (1965); Cf Comment, supra note 13, at 839.
54. Dewey, supra note 4, at 228.

604
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Judicare were able to foster enough support to get their program
adopted by the Albuquerque Bar Association. The controversy centered around Legal Aid's General Counsel, William Fitzpatrick. He
supported a bulletin which suggested that the police were harrassing
drug addicts. the resulting furor led to a clash of the different factions on the Society's board of directors which was not terminated
until a general election of the board. The upshot of all this was that
those candidates supporting Fitzpatrick were elected. Board members opposing him then resigned. UCF thereupon withdrew its support as of 197 .'
This controversy has led to several results. In the first place Legal
Aid is now without the $24,000 that it annually received from UCF.
Ordinarily this would have a very serious effect since OEO requires
that local funds constitute 20% of all funds for a legal services program. s 6 However, after an investigation, OEO has determined that
the federal share won't be cut even if the Society can't come up with
its 20%.5 7
Since OEO will not cut the federal appropriation the loss of the
UCF money is not very serious. It is felt that UCF is controlled by
businessmen with vested interests who look on legal services to the
poor as charity.' 8 Once the poor, and advocates for the poor, start
stepping on their toes, support stops. For example, before OEO
funding, Legal Aid had attempted to handle bankruptcy cases. However, there was so much opposition from segments of the business
community that UCF pressured Legal Aid into curtailing that
activity.'5 Thus UCF's most recent action was foreseeable. 6
Of course the Society still desperately needs the funds. Loss of
that much money would necessitate the closing of one of its neighborhood offices. 6 1 The Society is presently attempting to raise this
55. For a detailed discussion of the controversy see Dewey, What Happened in Albuquerque, 28 Legal Aid Briefcase 227 (1970).
56. 42 USC § 2812(c) and (d).
57. The 20% local funding requirement is considered met if any local program designed
to provide legal services to the poor receives enough local funding. Consequently, although
UCF withdrew its support from Legal Aid, the fact that it now provides that support to the
Judicare plan is sufficient to constitute local funding as far as OEO is concerned and thus
there will be no cutback.
58. Jeff and Ruth Kamen, No Charity for the Poor, 1 P.I.C. News (1970); Comment,
supra note 13, at 808.
59. Fitzpatrick interview, supra note 18; Cf. "The positive attitude toward representing
the poor appeared when OEO began to fund local legal aid programs. This source of money
freed legal aid programs from depending on ... businessmen and made it possible to take on
controversial cases." Simpson, supra note 16, at col. 3.
60. Cf. Robb, Jr., Poverty Lawyers'Independence-Battle Cry for Justice, 1 N.M. L. Rev.
215, 217 (1971).
61. Fitzpatrick interview, supra note 18.
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money by means of a fund drive. 6 2 If it is successful it will be better
off in at least one respect since it will be less subject to UCF (i.e.,
vested business interests) pressure.6 3
In other respects, however, this controversy has cost it dearly. It
has, for better or worse, cost it the support of the business community and, to some extent, the bar. For a program like Legal Aid to be
effective a few toes must be stepped on; it will be controversial. It
needs as broad a base of support as possible. This was demonstrated
on the national level where American Bar Association support was
instrumental in defeating the Murphy Amendment, 6 4 and the
regionalization plan.6 s Of course, if the opposition to Legal Aid has
always been there, as has been suggested, then the only result of this
controversy has been to harden opinions and to inflame the already
smoldering element opposed to the legal aid concept of law. This is
quite plausible-opposition, or at least dissatisfaction, by the business
community has been evident for some time. 6 6
Even more costly, however, has been a renewed push for Judicare
by members of the bar dissatisfied with Legal Aid, and by other
groups and individuals with an interest in the status quo.6 1 Of course
there has always been lawyer opposition to the idea of legal services
for the poor. It is fairly well documented, however, that this opposition has come, for the most part, from sole practitioners and
"marginal" attorneys from "marginal" firms. Their opposition is
based on economics. Mediocre attorneys and mediocre firms often
deal with the poor and they consider legal aid to be a threat to their
existence. "Vigorous opposition to the establishment of ... [neigh-

borhood] offices continues. It is based upon the belief that these
offices post a threat to the livelihood of the private practitioner." 6 8
One study points out that
62. "Nothing prevents the organization from conducting its own campaign for
funds .. " Samore, supra note 47, at 510.
63. As of Dec. 1970, the Legal Aid Society had collected (including pledges) some
$16,000. Albuquerque Journal, Dec. 6, 1970, at B-20, col. 4.
64. The Murphy Amendment was introduced by Senator George Murphy in the fall of
1969. It would have given the governor in each state a veto power over the funding of all or
part of every OEO legal services program within that state. It passed the Senate but was
never introduced in the House due to a massive campaign waged against it by OEO and the
ABA.
65. See Regionalization of Legal Services: An Examination of Problems and Issues, Report by the Subcomm. on Regionalization of the Nat'l Advisory Comm. for OEO Legal
Services (1970); Robb, Jr., supra note 60, at 221-28.
66. UCF's allocation to Legal Aid dropped from $24,000 in 1969 to $20,000 in 1970, to
nothing in 1971. Moreover this drop cannot be explained by saying that contributions to
UCF dropped-they increased. It merely indicates where UCF places emphasis.
67. Comment, supra note 13, at 825.
68. Marsh, supra note 28, at 15.
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Lawyers representing lower-class persons tend to be the least competent members of the bar, and those least likely to employ a high
level or wide range of technical skills.... Lawyers available to
lower-class clients ...practice almost exclusively in the smaller
firms, and consequently are at the lower end of the bar in terms of
quality of training and academic achievement ....

Lawyers available

to lower-class clients are not only less competent, but whatever legal
talents they have are less
likely to be employed in handling matters
69
for their poorer clients.
Put another way:
Collection lawyers who make their living from a volume practice
before small claims and landlord and tenant courts at a small fee per
unit lose money when the routine of default judgments in those
courts is interrupted by the assertion of a defense on the
merits.... [Under Judicare] the position of the marginal lawyer is
enhanced. 7 o
Most of the people who have signed up for the Judicare plan so far
are from small firms or are sole practitioners. 7 ' On the other hand,
some more financially stable firms favor legal aid since it relieves

them from the burden
of handling non-paying cases and also because
72
business.
generates
it
As far as Legal Aid is concerned Judicare is not necessarily bad. In
informal talks with most of the staff attorneys at Legal Aid, the
general consensus was that Judicare would probably fail but that it
would be an asset if it did not since it would reduce Legal Aid's
caseload problem.
In sum, what this fight really did was to publicly air a controversy
which has been raging within the legal profession concerning the
propriety of legal services programs. It is too early to determine what
other effects, if any, this controversy may have spawned.

V
LEGAL AID v. JUDICARE
It is argued that the strongest point in the Judicare system, and
69. Carlin and Howard, supra note 11, at 384.
70. Pye and Cochran, Legal Aid-A Proposal, 47 N.C. L. Rev. 528, 531 (1969). Cf.
Caplin and Johnson, Jr., Neighborhood Lawyer Programs: An Experiment in Social Change,

20 U. Miami L. Rev. 184, 188 (1965). Both Fitzpatrick, supra note 18, and Robb, Jr., supra
note 7, agree with this view.
71. King interview, supra note 27.
72. Interview with Raymond Sanchez, Albuquerque attorney, state legislator, and parttime law professor, in Albuquerque, Oct. 8, 1970. Cf Comment, supra note 13, at 843-44,
where they suggest that lawyer opposition is indeed based on economics and that is the
reason why big firms support legal services for the poor and why smaller firms oppose it;
Robb, Jr.,Alternate Legal Assistance Plans, 14 Catholic Lawyer 127, 139 (1968).
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one of the major drawbacks to legal aid, is that under Judicare the
indigent can choose his own attorney. He can choose any attorney
who has signed up for the program. Under legal aid he has no option
and is forced to accept whomever he gets, even if the attorney is
personally obnoxious to the client or is incompetent.
This argument is not very impressive. In the first place most
indigents who get to choose an attorney will have no preference. 7 3
Those better known attorneys, and those with Spanish surnames, are
usually the ones chosen. As one study indicates:
The "right" to choose one's own attorney constitutes, for the poor,
a mirage. Approximately 80 per cent of the recipients of legal assistance in neighborhood law offices have never before consulted with
an attorney for any purpose and have no idea to whom they should
turn. For these people, choosing their own attorney means a game of
"eeny, meeny, miney, mo" ... 74
Put another way:
The program provides the indigent individual with the lawyer of his
choice, but too often the poor person has no choice to make. Poor
individuals have less access to lawyers, and are less likely to know
someone who can refer them to lawyers. 75

Less than 30% of lower-income individuals have either a friend or
relative who is a lawyer, compared to 75% of upper-income individuals.7 6 In short, poor people are out of touch with private attorneys.
Secondly, while it is true that an indigent has no choice as to the
attorney he initially receives at Legal Aid, it is not true that he is
stuck with him. In the rare instance where an indigent is not happy

with the Legal Aid attorney he gets, he can go to another attorney in
the same office or to another attorney in a different neighborhood

office. In addition he can be sent to a local non-legal aid attorney
who is contributing his time. 7 7
Critics of the Judicare system suggest that this emphasis on the
"client's choice" aspect is not the primary reason for
supporting the
73. Only about one in five wants to look at the list, the others will take anyone.
LaFollette interview, supra note 31.
74. Marsh, supra note 28, at 14.
75. Masotti and Corsi, supra note 19 at 494-95. Cf Greenawalt, OEO Legal Services for
the Poor: An Anniversary Appraisal, 12 N.Y. L. Forum 62, 79-80 (1966).
76. Carlin and Howard, supra note 11, at 427.
77. A contributing attorney is one who contributes his time by handling cases for Legal
Aid. The time they contribute can go toward fulfilling Legal Aid's local contribution requirement. Cf Comment, supra note 13, at 840. They are mostly used to avoid conflict of
interest problems as for example when both parties to an action come to Legal Aid for help.
Through the first half of 1970, over 4,600 hours of time were contributed by local attorneys. El Independiente, Aug. 14, 1970, at 1, col. 4.
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Judicare plan. They say that when the Legal Aid Society program
was first developed opposition was openly based on economics.
When it was pointed out to Judicare proponents that this was a very
selfish and petty motive it quickly changed to the "sacred right of
The implication clearly is that economic
choice of lawyer.""
in consideration although it is not openly
primary
still
aspects are
expressed.
There are two inherent weaknesses within the Judicare system as
envisioned. First is the travel factor. An indigent citizen who needs
legal help has to, under Judicare, go first to the one office in the Five
Points area. If eligible he is then sent to an attorney's office, often in
another part of town. This has the potential to work great hardships
on the poor. If a person is poor enough to meet the low eligibility
standards it means that he may be too poor to own a car. This in
turn means that he must borrow someone else's car or take the
public transit. Even if he owns a car he will probably have to take at
least two days off in order to even see a lawyer-one day to go to the
79
Judicare office, one day to go to the attorney's office.
The second inherent weakness is closely related to the first. It is
what can be called the "bureaucratic runaround": people, easily tired
and discouraged from going from one place to another, think they
are getting the runaround from public officials which they have been
subject to all their lives. In addition we are dealing, for the most part,
with an ethnic minority. Certainly this is true in Bernalillo County
where most of the poor are of Spanish ancestry. Indeed, Judicare
recognized this and originally intended that the director be Spanish
8
speaking and have a Spanish surname. 0 Judicare does not take into
consideration the relative immobility of the poor nor does it take
into account the relative fear, uneasiness, and hostility that the poor
have upon leaving their own neighborhood area. This feeling is
greatly magnified when one is dealing with minority groups. The net
result is that many poor merely quit and do not attempt to get an
attorney for their legal problems.
When the immobility of the poor was suggested as a weakness of
the Judicare system, one Judicare advocate suggested that this is not
much of a problem since, in his experience, the poor managed to get
from one place to another when they wanted to. Others disagree
with this:
The poor have been found to be highly immobile. Many lack funds
78. Fitzpatrick interview, supra note 18.
79. It should be noted, however, that the Judicare office is open until seven on
Wednesdays. Even so, two trips are mandatory.
80. King interview, supra note 27.
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for transportation; others, through fear or lack of self-confidence,
refuse to venture out of their own neighborhoods for any purpose.
Since the law offices of most practitioners are located in areas
totally foreign to the poor, they have proved to be in fact inaccessible. 8
This is in accordance with OEO thinking:
The impoverished are least capable of traveling long distances to
reach a lawyer. Even carfare may be beyond the means of a slumdweller in legal trouble. Equally important, studies have demonstrated that a psychological barrier exists between the inhabitants of
a ghetto and the alien world of a bustling downtown area. 8 2

Indeed this is one of the reasons why the neighborhood offices are so
successful:

"the fact of their existence is known to the neigh-

borhood." 8 3
Another reason Judicare proponents contend it is a better system

is that the lawyers will be, for the most part, established, practicing

attorneys. Most of the attorneys that have signed up for the Judicare
program have had at least ten years experience. 84 On the other hand
it is true that most of the lawyers in Legal Aid are relatively young
and inexperienced. Fitzpatrick admitted this but said he wanted
youthful attorneys. He feels older lawyers are more settled in their
habits and don't adjust very well to new ideas. Young attorneys, on
the other hand, make up in enthusiasm what they lack in experience
and quickly gain considerable expertise in poverty law areas. 8 1 In
any case lawyers that specialize in poverty law areas (welfare, landlord-tenant, consumer law, etc.) gain an expertise in the field that
would be denied attorneys handling only an occasional poverty case.
This must be discounted to a certain extent, however, due to the
high turnover rate of attorneys in Legal Aid. 6 Indeed Reginald
Heber Smith saw this problem as early as 1919 when he complained
that "Legal Aid Societies cannot command or retain the services of

the.., men they ought to have and must have if their work is to be
properly conducted and successful." '8 7
Judicare proponents do not agree that Legal Aid attorneys have an
expertise that Judicare attorneys lack. They contend that any cap81. Marsh, supra note 28, at 14. Cf Wald, supra note 10, at 45; Stringfellow, My People
is the Enemy 43 (1964).
82. OEO Community Action Program, How to Apply for a Legal Services Program 1.
83. Smith, Legal Services Offices for Persons of Moderate Means 34 (1950).
84. El Independiente, July 17, 1970, at 1, col. 1.
85. Fitzpatrick interview, supra note 18.
86. The turnover in Albuquerque is estimated to be 50% a year. Fitzpatrick interview,
supra note 18.
87. Smith, Justice and the Poor 194 (1919).
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able lawyer can handle "poverty" cases. In addition they feel that
most lawyers have handled problems in these areas in the course of
their practices so that they do have some familiarity with these types
of cases. "Most legal problems of the poor are common legal problems and the best specialization is that of an experienced
attorney." 8 8
It is true that any attorney can handle a "poverty" case. If, however, he were unfamiliar with the area it would take him longer to
prepare for it. One study has stated, concerning the advisibility of
Judicare as an alternative to Legal Aid, that:
A principal disadvantage of the judicare approach is its tendency to
dilute the availability of those skills which are peculiar to the field of
poverty law. Whereas an attorney engaged full-time in representing
the interests of the poor people acquires an intimate knowledge of
the procedural and substantive tools available to the poverty lawyer,
general practitioners handling only an occasional case in this field are
generally less well equipped to deal effectively with the same
problems.8 9

It is also argued that the Judicare system with its older, wiser, and
more experienced attorneys is more desirable because young Legal
Aid attorneys are more likely to commit ethical violations.
It is stated Legal Aid policy not to violate their guidelines or the
Canons (now the Code of Professional Responsibility). 90 It is also
against OEO policy to fund a legal services program which will in any
way violate them. 9 1 It has been argued that the whole concept of
92
clinical law programs for the poor are violations of the Canons.
The new Code of Professional Responsibility, however, specifically
93
Further
exempts legal service programs from these considerations.
88. El Independiente, July 17, 1970, at 1, col. 2. But see Robb, Jr., supra note 72, at
133.
89. Senate Hearing, supra note 7. Cf Comment, supra note 13, at 849; Masotti and
Corsi, supra note 19, at 495; CAP publication, supra note 82, at 5.
90. See, e.g., Albuquerque Legal Aid's Standards Relating to Professional Conduct for
Legal Aid Society Attorneys.
91. First Annual Report, supra note 1, at 10. Cf Johnson, Jr., supra note 29, at 424.
92. See generally, Schwartz, Forward: Group Legal Services in Perspective, 12 U.C.L.A.
L. Rev. 279 (1965); Bodle, Group Legal Services: The Case for BRT, 12 U.C.L.A. L. Rev.
306 (1965); Wald, supra note 10, at 98 et seq.; Note Ethical Problems Raised by the
Neighborhood Law Office, 41 Notre Dame L. 961 (1966); Advisory Opinion No. 66-56,41
Fla. B. J. 427 (1967); Pye and Cochran, supra note 70, at 531; Note The Economic
Opportunity Act and Legal Aid: Bane of the Bar or Savior of the Indigent?, 18 Baylor L.
Rev. 369 (1966). See also: Bethel and Walker, Et Tu, Brute!, I Tenn. B. J. 11 (1965); but
see Pye and Garraty, Jr., The Involvement of the Bar in the War Against Poverty, 41 Notre
Dame L. 860, 867-70 (1966).
93. Code of Professional Responsibility, DR2-103(D)(1)(c).
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since Legal Aid can't handle all the cases it now should it would
make no sense to try to handle clients who were not eligible. 9 4
An interview with the then Chairman of the Albuquerque Bar
Association's Grievance Committee failed to substantiate this ethical
violation charge. 9" "Few formal complaints of unethical practices
have been lodged against the Legal Aid Society." 9 6 Perhaps this
emphasis on ethical considerations can better be understood by noting that studies have cited such complaints before grievance committees as one way in which opposition to legal services programs is
manifested by independent practitioners and small firm lawyers. 9 7
Another proposed advantage of Judicare is that, unlike Legal Aid,
it does not attempt to influence legislation. This, proponents contend, is not the proper function of a publicly financed legal services
program. They feel that the proper way for one to change the law is
to vote for representatives who support one's position. "After all the
poor can vote. Why should I pay taxes to help support someone's
9
lobbying of something I am opposed to?""
Perhaps the reason is that the poor do not have the political
muscle to be effective; they are to a very large extent disenfranchised. In any case both OEO and the ABA are aware of the
feeling of some people that lobbying is not the proper function of
lawyers.9 9 For the most part, however, lawyers who seek legislation
that will promote social justice are encouraged rather than condemned.' oo
Judicare proponents also feel that there is a big problem with
Legal Aid because it is not financially motivated. According to one
Judicare supporter: "Money is the mortar that cements the true
lawyer-client relationship."' O' Since OEO is paying for their services
it is like "opening up a candy store to a kid." Money has also been
the traditional safeguard against nuisance suits. Where money is in94. See also Wald, supra note 10, at 48-49.
95. Interview (by telephone) with Robert Taichert, then chairman of the Albuquerque
Bar Association's Grievance Committee, in Albuquerque, Aug. 28, 1970.
96. Id.
97. Comment, supra note 13, at 843-44; Robb, Jr., supra note 60, at 220.
98. King interview, supra note 27. Subsequently King raised the questions: "Who is to
decide what the problems of the poor are? Why should a group of self-appointed federally
fimanced attorneys make the decision?" Supra note 34.
99. Harvard Conference, supra note 12, at 47-48.
100. Proceedings of the Conference on the Extension of Legal Services to the Poor 161
(1964); Cf Johnson, Jr., A Conservative Rationale for the Legal Services Program, 70 W.
Va. L. Rev. 350, 359 (1968).
101. Interview with an Albuquerque attorney and Judicare proponent who wishes to
remain anonymous. All statements in the paragraph are his.

NEW MEXICO LAW RE VIEW

[Vol. 1

volved lawyers move only when necessary. Take away the money
aspect and you have the Legal Aid Society: a "legal bargain
emporium." Thus, an established lawyer will not appeal a suit unless
convinced that a reversal is possible, whereas Legal Aid will not only
appeal questions of fact or cases with no defense in law, but will even
file non-meritorious suits in the first place.
There seems to be no basis for these charges. One commentator,
considering the theory that the present system discourages capricious
or frivolous litigation, contends that it does not apply to the poor.
He rhetorically asks: "[W] ould they be deterred by the possibility of
a fine if they could not afford to pay anyway? ... [T] he ... inconvenience . . . [previously noted] would discourage litigation quite
apart from the monetary threat."' 1 02 Statistics substantiate this
point. In FY 1968, for example, legal services handled 475,000 cases
nationally. They won 60% of their appeals, 70% of their court cases,
and 70% of their actions against administrative agencies.' 03 It also
seems illogical that an organization with the caseload problem that
Legal Aid has would even bother to file or appeal non-meritorious
cases. In any event, this is largely a dead issue since model in forma
pauperis provisions have been drawn that meet many common objections, including curtailing frivolous and vexatious litigation.' "
In dealing with the subject of money, one interesting discrepancy
is worth noting. Judicare proponents argue that since Legal Aid attorneys are salaried, they are not particularly interested in any one
case and will never put forth their best effort in behalf of their client.
This failing may be subconscious but it will nevertheless be there.
This is because the attorny has no actual money interest in the
case. 1 0 s However in a newspaper article, another supporter of Judicare, in response to a question of whether an attorney will work as
hard for a non-paying indigent as he would for a paying client, was
quoted as saying that "in my experience a lawyer who agrees to take
a case at all will do a good job." 1 6 Perhaps this discrepancy can be
explained by suggesting that the answer depends upon the audience.
This point is raised, however, to argue against the assertion Legal Aid
attorneys will not give all their attention to their clients since they
are salaried and need not depend upon their clients for their daily
bread. Conversely, Judicare attorneys are dependent on their paying
102. Silverstein, Waiver of Court Costs and Appointment of Counselfor PoorPersons in
Civil Cases, 2 Valparaiso L. Rev. 21, 27 (1968).
103. Senate Hearing, supra note 7. (Statistics supplied by OEO.)
104. Silverstein, supra note 102, at 3 3-36.
105. Id.
106. El Independiente, July 17, 1970, at 1, col. 2.

July 19711

JUDICAREASANALTERNATIVE

TO LEGAL AID

clients to survive. The suggestion that Judicare attorneys will do as
good a job for their non-paying client as for their paying client is a
fallacy which is in practice self-evident.
To a lawyer, time is money; low-fee cases generally tend to get low
priority attention. Consequently, where there is little to be gained
from the case, the lawyer will devote little time or energy to preparation and presentation of the case.' 07
Under Judicare, test cases will be severely limited. Legal Aid, at
least in Albuquerque, considers test cases to be of primary importance and they are consequently emphasized." 08 Judicare finds
something wrong with this. Although Judicare's proponents feel that
test cases are permissible in certain situations, they feel Legal Aid is
using them to change established and long standing laws and to help
the poor avoid their just debts.' 0 9
Test cases, for all practical purposes, will be eliminated under
Judicare. Judicare has not provided for offsetting an attorney for his
costs of appeal nor is there any provision for paying an attorney for
prosecuting an appeal. Consequently, few if any appeals may ever be
taken. This discouraging aspect alone is enough to justify the
superiority of Legal Aid over Judicare. As one legal aid advocate put
it, when testifying before a Senate subcommittee:
I would say that in discussing legal services without a law reform
program, what you are doing ... is much like an eight-cylinder car
that is running on two cylinders. You are chugging along, making a
lot of noise, but not going anywhere. A legal services program without law reform will ... never stand out, it will never bring dissidents
into our system feeling that they have some stake here, and that
problems can be solved within the system .... 11 0
A final difference between legal aid and Judicare is that Judicare is
much more expensive. In FY 1968 legal aid handled 475,000 cases at
an average cost per case of $75.37. Judicare would have cost about
$106.00 per case.' ' ' Other writers suggest this is too kind and that
the total cost per unit of legal services under Judicare would be two
or three times that of a conventional legal services program.' 1 2
107. Masotti and Corsi, supra note 19, at 497.
108. Fitzpatrick interview, supra note 18. Cf Comment, supra note 13, at 813.
109. Boyd interview, supra note 49.
110. Robb, Jr., testifying before the Subcommittee. Senate Hearing,supra note 7, at 90.
111. OEO statistics. Senate Hearing, supra note 7, at 25. By 1970 the cost per case had
dropped to $51. Statement by then OEO Director Donald Rumsfeld, in a press release, Nov.
15, 1970.
112. Robb, Jr., supra note 72, at 135-36; Bamberger, supra note 47, at 850.
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VI
CONCLUSIONS
Conceptually, one of the big differences between Legal Aid and
Judicare is in how each views itself. Judicare looks upon its services
as charity; Legal Aid considers legal services a vested right that all
Americans, rich or poor, should enjoy.' 1 I This is a point that will
not be lost on the people to be served. Legal Aid will allow the
individual to retain his sense of dignity. I '4
Judicare has pointed out several weaknesses in the legal services
concept of law. On the other hand, it has also set up straw issues
which merely demonstrate the inadequacy of its own system. Judicare is not a workable alternative to Legal Aid.
This does not mean that the Judicare system in Albuquerque is
worthless. In the fight against poverty and injustice we need all the
weapons at our disposal. Judicare can serve a twofold purpose. First
it can take some of the burden off the shoulders of a heavily-pressed
Legal Aid Society. Secondly, and perhaps more importantly, it can
allow the average lawyer a glimpse into another world, a world composed of a repetitious cycle of poverty and misery, a world that he
perhaps never knew or understood before.
However there should be strong opposition to the Judicare system
as envisioned-a system which would supplant Legal Aid instead of
merely supplementing it; a system which would receive government
money to pay private practitioners to handle poverty cases. The
theoretical and practical deficiencies of such a system have been too
well documented already to warrant a further recital.
The reason Judicare has the support that it does is not because it is
a better system but because many attorneys feel threatened by the
Legal Aid Society and see Judicare as a potential source of additional
income. Certainly Legal Aid has not been so effective that another
1
system should not be contemplated; there are viable alternatives. 15
Judicate, however, is not such an alternative.
ROCCO F. MECONI

113. Comment, supra note 13, at 808-09.
114. "A lawyer in the neighborhood of the poor is, in a very significant sense, their
lawyer-and the meaning of this, for the attitude of the poor toward the legal system, is not
to be dismissed lightly." Sykes, Legal Needs of the Poor in the City of Denver 63. [Mimeo,
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