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CHAPTER I

INTRODUCTION AND STATEMENT OF THE PROBLEM

Tntroduction., 'n this post-depression period, when

aducational leaders have focused their interest on teachers
and their freedom at work, much attention has boén directed
to the legal status of the publie schoel teacher., Laymen
and politicians have said and done rmuek to both praise and
humiliate them in recent years, Tenure laws that operate
throughout several states to protect teachers have been
rigldly tested by the courts,

¥ueh new legislation affecting teachers' rights has
bheen nut inte effeet, With new legislation in the field of
school law has arisen an increase in the number of teachers
who have turned to the courts for a satisfactory solution
of thelr contract and tenure problems snd a determination
of their legal rights. One may point te certain notable
causes; for example, the present econonic condition in
general, the surplus of teachers, the recent depression,
and politiecal pressure by community groups, which have
hplpod bring an increasing number of cises invelving
teachers! elaims into the appellate courts of the country,

¥ot only more mmerous but new in kind are the cases
being adjudieated. Anelent legal prineiples still apply to

the determination of new problems, tut the principles may go
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unrecognized or appear in a much different light when
Aressed in the garb of modern legislation on the subject,

The old question of discrimination against the
married woman teacher 1s still with us, and the courts
sontribute their views on this matter; views which are
often eonflicting. Reonomiec conditions today reopen the
question of barring or employing married women as
teachers in the schools,

Loyalty oath laws are on the statute-books of
twenty-one states, and the District of Columbia, - eleven
states having adopted such laws since 1931, Teachers in
these states are necessarily restricted by the operation
of these laws, A more ropreaaivo situation exists in the
Distriet of Columbia, where twenty-nine hundred teachers
are hedged by a law which makes it prudent that they skip
all ehapters on Russian history and geography because thoy
might be "teaching or advocating corprund sm, "

The inerense in legal enactments relating to teach-
ers and thelr work would make it appear that a pertinent
and profitable study might be made of the restrictions that

govern teachers in their employment.

Statement of the problem. Phis investigation has

been concerned with the operation of laws affeeting

teachers! rights as revealed by cases carried to supreme






or other appellate courts and seeks specific answers to the
genaral question "What are the legal restrictions that operate
to affeect the toacﬁer in her employment and work?”
An attempt has been made to find the law as revealed by
the reported cases to answer certaln specific questions:
Is the teacher an employee or an officer? What is the
teacher's legal status? Is the position a publie office

or a mere smployment?

What restrictions surround the teacher in gaining
eligibility to an employment by the school?

Does the teacher have a right to a school position,
when eligible, and if not, who selects and appoints the
eligible teacher?

How far does the discretionary power of the school
board go in such selection and appointment?

How is the teachﬁr restricted by the board's power to
remove, discharge, or dismiss her from the teaching
position?

May a teacher be dismissed at the pleasure of the board?

May a teacher be dismissed for political activity?

Is marriage of a woman teacher a good cause for her
removal, discharge, or dismissal?

How do oath laws affect the teacher's contract?

May a board make membership or non-membership in
teachers' associations a basis for appointment of teachers?

¥ay nuns teach in the publie schools?

The answers to these questions have been sought from

the legal principles laid down in cases adjudicated in the

courts,







Delimitations., Court cases atrecting_collego

professors, teachers, and educational employees other than
those whose work is in the public and private schools of the
elementary and secondary level are not used in this study,
The problem i1s limited to the anaiylia of certain legal
restrictions of primary importance to the teachers in the
publlie school systems of the country, The study is particular-
ly directed to the legal prineiples controlling in the
adjudicated cases involving the discretionary power of school
boards in employing teachers, and their dismissal arising
from arbitrary rules of the boards, or the marriage of the
woman teacher., Attention 1s also directed to the relation-
ship of the teachers' tenure of employment to oath laws,
legislation on the matter of teaching or advoeating communism,
and the effect on further employment of the teacher who is

politically active either within or outside the classroom.

Related #tudies. Certain studies represent valuable

contributions by various authors to the general subject of
the legal and contractual relation of the teacher to the
board and school, Some of thesé¢ relate closely to the
problem undertaken in this study, and deserve mention.
Gecil Winfield Saott, in his published work, "Indef-
inite Teacher Tenure,"” analyzed the teacher's assurance of

position in eight states and the District of Columbla, All
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of the regions studied had tenure laws in operation., He
found that in over 62 per cent of the appeal cases arising
where a teacher's position or rights were in eontroversy
the decision was adverse to the teacher,

In one chapter of the study by David Wilbur Peters,
"The Status of the Married Woman Teacher,"” there are laid
down six general legal prineiples based on appellate court
decislons involving married women teacher employment,

Ira Madison Allen in "The Teacher's Contractual
Status,” published in 1928, makes & rathei thorough analysis
of the contractunal hasis of a teacher's relationship to her
. board and school. The cases ecited are numerous but of course
would not include many of the teacher-in-court cases arinina'

daring the last ten years,

Data and its handling. The original source of the

data, as previously mentioned, is in the reported appellate
court deeisions, They are found in the form of digested

cases in the American Digest System Digests, Every case aris-
ing during the last thirty years and relating to teachers in
any of the phases of this problem has been cited, In order to
obtain them, search was made, under the topic "Schools and
Sechool Districts,” through the Second Decennial Digest (1606~
1916), the Third Decennial Digest (1916-1926), and Ourrent
Digests of the Ameriecan Digest System (for years 1926 to-







1936 inclusive), The cases cited in the Digests were then
read from the original reports, The reports of the decisions
are found in the various regional Reporter volumes, ineluding
the Mederal Reporter and the New York Supplement,

A eard system was devised to show the particular
problem inveolved in each applicable case, For instance, the
case might involve the right of the board to make non-
membership in teachers' organizations a condition of em-
ployment; or the case might arise out of the board's
dismissal or non-retention of a woman teacher who marries,
The cards used also show the final disposition of the cawme,
whether favorable te the teacher or against the teacher's
interest, and suech pertinent and peculiar facts of the case
as are necessary to its proper evaluation and consideration,
An endeavor has been made to trace any reversal of & decision
by a higher court, or any reversal by a later court deciding
a case resting on the same set of facts,

This report in its final form has been written from
these case cards, and from re-reading of the original cases
of seeming greatest weight; and when the importance of a case
justified them, lengthy supplementary notes have heen added.

To give background to cefttain peculiar legal situations
that eonfront the teacher, consideration has first been given
to the legal status of the teacher in general, and the

rastrictions surrounding her as a publiec employee.







CHAPTER II
THE TEACHER AS AN REMPLOY®ER; STATUS IN GENERAL

An analysis of the existing lews and judicial cases
on the teacher's position and rights yields clearly defined
answers to two questions: Is the teacher an employee or an

officer? 1Is the poaition a publiic office or a mere

employment?
I. LEGAL VIEW OF TRA.CHER POSITION

Distinction between employee and officer. In accord-

ance with certain rules distingui shing a public office from
& mere employment, one appointed or hired, under statutory
authority, to perform duties with. respsct to a public school
system, 1s an employee and not an officer, This distinction
applies when the term 13 not fixed by such statute and neone |
of the sovereign power of the state is delegated, Hence
teachers, along wlth custodlans, school architects, assistant
superintendents, and eyen an attorney hired to defend a suit
against the district, come under the meaning of the classifi-
eation as employees,

Qoting from the opinion In a recent Indiana case where
the court held the teacher not to be an officer and the posi-~
tion not to be an office:







When we consider the character of the service ren-
dered by the teacher, it seems nlear that he is not an
B8officer™ of the school corporation, Officers of
munieipal corporations, school or eivil, axercise the
governmental powers of their respective corporations;
and school boards or trustees of sechool townships as
of'ficers of sechool corporations and in the exereise of
governmental powers, employ teachers to perform cer-
tailn services for the corporation., But in performing
these services, teachers do not represent the state or
muniecipal corporations or in any sense exercise gov-
ernmental powers, Consequently, we conelude that the
position of a teacher 1s an employnent and not an office,

The term 'office! implies a dolcgat;on of a portion of
the sovereign power of the state, and a possession of it, by
the person filling the office. An 'employment' does not
authorize the exereclise in one's own right of any sqvoreign
power or any presecrihbed independent authority of a govern-
mental nature, This constitutes perhaps the most decisive
difference between an employment and an office, and between an
employee and an officer, as was pointed out in 3tate v,
sheats,?

Fumerous deeisions affirm the view that a teacher's
position 1s a mere employment; and the teacher, legally put
in the status of an employee, 1s always subjeect, in perform-

ance of dtles, to the direction of the school officers., In

‘Kostanzer v. 3tate, (Ind,), 187 N.R. 337, (1933).

“State v. Sheats, 177 S.W. 43 Florida (1919).






a Malne case tho court sald, "An officer 1s distingulshed

from an employee in the greater importance, dignity, and
independence of his position, in requirement of osath, bond,
more enduring tenure, and facts of dutlas heing presecrided
by law,™

Oourts construe the positiomn of a teacher by law to
he less than an office, regardless of whether the teacher
enjoys the indefinite duration of employment under a tenure
act or 1s hired from year to year., The Kostanzer case referred
to above was decided under the Indiana Teachers' Tenure Act,
falifornia has a well established tenure act, There, the Court
of Appealu‘held that a California ‘teacher permanently employed
by law "does not hold an office simece the statute refers to it
as an employment, "4 Moreover, the Constitution of the state
of Oalifornia prohibits the legislature from ereating any
office the tenure of whiech shall dbe longer than four yoau.5

0ther states have constitutional provisions or statutes

3
Bowden v. Oumberland Co., 123 A, 166 (1924),

4a1exander v. ¥anton Joint Wnion 3¢h., Dist, 255
rac, 5185 (1927).

S5ealifornia Constitution, Art, 5, Section 2.
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1imiting the term of a publie office which have been held by
courts to be controlling in similarly restriecting their
teachers,

The Supreme Court of the mtate of Washington regard-
ed the teacher as an employee anii not as a publie officer,®
From the Southland came these words of an appellate court
Judge in Geergia. They are taken from an opinion in an
often-cited case:

The position of a teacher in a publie school of a
city or a town is not an 'office' which appointee holds
under the pleasure of tbo appointive power but is
merely an 'employment,!

The court further states in the above case that

"a publie office is never conferred by contract and that,
although an employment may be ecreated by law, iﬁ is not

necessarily so, but is often, if not usually, the creature

of econtraet,” B

[;]
State v. Preston, (#ash.), 208 pac., 47, (1922).

TBoard of Rducation of Doerun v. Bacon, (Ga,), 95
3.8, 763 (1918),

egupra, footnote 7.




C—




% |

II, EMPLOYMENT AND CONTRACT

Power to employ. Sehool distriets are like other
munieipal corporations in that they have power, subject
only to constitutional and statutory limitations upon the
amount of indebtedness which they may imeur, to appoint or
employ, and pay the compensation of, such necessary teach-
ers and other employees, and such only, as the statute may
authorize either expressly or by impliestion. Since the
purpose and funétion of a school distriet is to maintain
efficlent schools, 1t possesses power, unless restricted
by statute, to employ such persons as are required to
accomplish that purpose.”? Teachers are essential to the
functioning of a school, and, once legally employed, are\
subject to the contrel of their prineipals and superintend-
ents in the performance of their duties, dut primarily are
under the lmmediate authority and direction of the proper
school officers who hired them,

Bligibllity to teach., In such of the forty-eight states

a8 have set up statutory qualifieations for teachers, a per-
son,. %to be eligible for employmemt or appointment as a teacher,
must possess these qualifications, In addition, the scheol

9 .
State v. Brown, (Minn.), 128 N.W. 204 (1910).
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authorities may have prescribed in their rules and regula-
tions certain requirements as to age}® moral character,ll
rassing a preseribed physical exiamination, or possessing a
proper certificate or license. In the absence of express
requirements, it is sufficient tihat a teacher possess
average qualifiecations and abill ty.la

Certain individuals or peirsons in certain relation=-
ship to the employing power are ineligible to teach in the
patticnlar distriet, For exarmple, a school director or trustee
who has official duties incompatible with those of a teacher,
cannot be both officer and teacher at the same time:  There-
fore 1t is true that a school officer cannot enter into a
contract to employ himself as a tteacher, For two reasons,

said a Vermont court, this shonld be true:

™Mrat, 1t 1s against publie policy to allow one
standing in such a relationship to econtract with himself
concerning the subject of him trust; and second, since
the duty of the school officers is to remove a teacher
when necessary, it is fundamcntf} that such a man shall
not be a Fi1dge in his own came,

: 7 - 1%
Landsberg v, Wyandotte County Board of Examiners,
129 Kan, 196, 281 Pac, 908 (1929).

11
Marrs v, Matthows, (Tex. Civ. A,) 270 S.,W. 586 (1926).

12
Neville v, Dist, Mo, 1 Sichool Directors, 36 Ill, 71,

13
Perguson v, True, 3 Bushi, (Kentueky) 255,

14

Seott v, Willlamstown School Dist. No. 9, (Vt.)
31 A. 145, 27 L.R.A, 588 (1894).
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Under some statutes persoms within a certain degree
of relationship to a member of the board are disqualified to
teach unless the hoard 1s petitioned by the patrons of the
school in the mumber required by atatuta.15An appointment or
petition under such a statute 1z valid in the absence of
evidence establishing the faect thiat the petition had not been
signed by the required number or'patrons¥6 Here the term
'patrons' had reference only to the heads of families{v

Under an Arkansas tat:su:v.xt:e»m3 directors are prohibited
from employing any person related to any of the directors
within the fourth degree of consamguinity or affinity, yet
they are permitted to do so upon tthe petition of two-thirds
of the patrons of the school. In one Arkansas case%g this
statute was construed to remove the disqualification of the

teacher who was related to the bomrd and elected on petition

of two-thirds of the patrons, and to make permissible two

18
Neal v. Bethea, 158 Ark. 463, 2850 3,W, 336 (1923).

Onendrix v. Morris, 127 Ark. 222, 191 3.4. 949 (1917).

173upra, footnote 18,

1840t 206, Act 1913, p. 855,

lgsupra, footnote 15,
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contracts to teach, one for the swmer Lerm and another for
the winter term of school, - the petition contemplating both
periods of teaching. Bubt another case held that & petition for
the employment of the plaintiff teacher, a first cousin of one
school director, to teach surmer school or "any succeeding
sehool” did not authorize his employment for the summer of
1918 and the fall and winter of 1918-19.20 The courts allow
themselves to be governed by the probable intent of the
legislature enacting the law against nepotism, This 1s alto-
gether proper, in view of the dlisabling effect of such & law, -
and in view of the faect that the citizenship of a school ‘dis-
triect 18 constantly changing and patrons might change thelr
minds from time to time,

If the disabling statute enumerates relatives dis-
malified, but omits wives of trustees, such stature will
not he extended to disqualify wives of trustees from elig-
1b1lity to tesech. '

A recent case held that,- by becoming a member of a
sechool cormittee, a dismissed teacher became ineligible to

be a teacher in the same city.gl

~ 20
Jehool Distriet No. 107 v. Perrymore, 143 Ark. 64,
66 219 3.W, 316 (1919).

s Clifford v, 3chool Committese of Lynn, 175 N.E.

634 Mass, (1931).
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A Galifornia statute invalidating contracts made by
a school board in which a member has a pecuniary Interest was
held to disqualify the wife of a county superintendent for
employment by him as a supervising teashers” The eontract
was declared contrary to publie poliey, -- the court stress-
ing the confidential relations exlsting between husband and
wife, and the pecuniary advantages which wounld be gained by
the hushand by reason of such a eontract, However, in other
eages the pecuniary interest of the husband in his wife's
appointment has haen held to be too far removed to bring 1t
within the terms of the prohibiteory statute,”> In the ease
just elted the disabling statute affeected "father or brother,
mother or sistar" of any board memher, And certainly the
argument can and shonld be made to the legislature that Im-
posed the ahove restriction that it should be extended to
cover the relationship of "husband and wife,”

Regnlations laid down by the board authorized to
employ teachers may affeect their eligibility to teach, It

18 in the loeal hoards of edueation that the power is

®2ylelson v. Richards 75 Cal.A, 680, 243 Pac. 697 (1925).

28, 1eski School Board of Rdueation v. Boal, 104 Oh.
482, 135 N.R. 540 (1922).
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nusually vested by statute to determine what qualifications
teachers mmst possess to teach. These regulations must be
peasonable to be upheld., Examples of rules interpreted as
reasonable by the courts are the requiring of a physiecal
examination apnroved by the health officer 24 and requiring
residence in the city.25 It has been held unreasonable to
require a teacher to reside at a particular boarding house .26
TIf a rule is valid, a teacher must comply with it to gain
eligibility to teach.®”

The state board of education may set up requirements
for teachars in all the schools, but if the statute provides
that county boards may determine thelr own educational
policies, the teacher must comply with the county standards,
even though they are higher than the minimum state roquiro;

monts.23

¥ode of employment and the contract, In order for a

teacher to enter into a valid contract to %each, she must

o4
Coleman ¥. Distriet of Columbia, 51 App. (D.C.),
352, 279 Ped, 990 (1922).
28

Stuart v, San Franciseoo Board of Rducat
210, 118 Pac. 712 (1911). cation 161 Cal,

i 28lorne v. Chester Sch, Dist., 75 N,¥, 411, 78 A, 431
zvﬁupra, footnote 24,

28pavies Count
y Board of REducation v, Vanover, 219 Ky.
565, 293 3.W. 1063 (1927). ] .
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possess such certififate of qualifications as the law re-
quires, The board has no diseretion in the matter and cannot
walve the certifieation which the laws set up. Courts are not
in agreement as to whether 1t 1s necessary that a teacher
have the certificate when she signs the contraet, or whether
i1t 1s sufficient that she acquire such certificate before
beginning to teach, Usually the wording of the statutes
controls, as indleation of the intent of the legislature,
Certainly the teacher is not employed until she begins teach-
ing; and the more reasonable view would be that it 1s suffle
elent 1f the teacher secure a certificate before beginning to
teach., This is a sound attitude, especially since the general
purpose is to prevent educational inefficlency arising from
the employment of unqualified teachers, rather than to prevent
making contracts with unqualified teachers,
The general rule is that a school distriet ean be bound
only by the formal acts of its governing board convened in a
meeting duly ealled or held, and not by informal dlscussion or
by the aets of the members of the hoard acting as individuals,
This applies to the hiring of ﬁoachors. one contracting with
a school distriet or board is bound to know the extent of its

anthority to make such contraect, The restrictive effect of this

rule upon the teacher is well {1lustrated in a Minnesota case

where a contract was held vold because one member of the school

board had not heen notified that a board meeting was called
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for the purpose of electing a teacheri? A contract was
sent to the teacher who 4id not knew of any irregularity

of the hoard meeting. The contract was signed by the
proper officers, and yet the contract was held void because
one member of the board was not notified of the meeting,

In the ahsence of a requirement by law that teachers!
contracts be in writing, an oral eontract is valid and en-
forceable,”C on the other hand, many states have statutes
specifically requiring that contraects with teachers be in
writing., ITn such states oral contracts are Invalid and no
recovery can be had by the teacher in an aofion for breach
of contractSl

Toachers' sontracts follow the general law of con-
tracts, A c&gﬁract of employment made by a school district
mast, like every other contract, contaln a valid offer and
acceptance and comply with any statutory requirements as to
its form and requisites, The contract, to be valld, must be
matual, certalin, definite, and free from fraud and illegality.

The agreement doses not have to he incorporated in one paper,

20
Vartin v, School Distriet W, 3, Ramsey County,
204 N.W, 320 Hinnﬁsotl.
30
Jameson v, Board of Education, 74 W, Va,.,, 389,
81 S.B. 1126 (1914),

Leland v. 3chool District Ne. 28, 77 Minn, 469,
80 N.W. 354,
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Tt may be gathersed from a letiter of application and the
board minmtes, It 1s to the mdvantage of the teacher to
have it in writing, and defimite and complete in its terms,
In one case a teacher agreed to teach a term of achool
upon the board trustee's assuirance that she would receive
"good wages." The court held that the arrangement was

indefinite, and consequently no contract had been I‘omod.ﬁa

Ratification of the contract, In accordance with

the general rules relating to ratification of contracts, a
proper teacher's contract of employment made in behalf of a
school distriet by one acting without authority or in an
improper manner, may be rat.if.'iod and so rendered valid and
enforceable, Thus where a tescher 1s permitted to teach a
month or more under an invalild contract and is paid for his
services, the contract may be held to be ratified,”® or
ratification may oceur by acceptance of the services of the
teacher with lnowledge of the exi ateﬁeo of a contract, The

general doctrime of ratification is well expressed in the

i1
Pailrplay School Township v, 0'Neal, 127 Ind. 95,
26 n.z%ass.

Watkins v. 3pecial School Distriet of lLepanto,
122 Ark, 611, 183 3.W, 168,







following excerpt from Commissioner Roberts' opinion 4in
Ryan v, Humphries:

A publie body such a.s a school board, authorized to
perform acts of a publie nature, and to which publie
duties are entrusted, smeh as the employment of teachers
for the publie schools, should perform such duties as a
board, and to do so it is imperative that all should
meet, or at least be notiified of such meeting, and have
an opportunity %o meet, mnd consult, relative to the
employment of such teachers, before a valid contraét
ean be entered into by ‘them binding the distriet.

The foregoing is sub ject to the doctoine of the law
that, where a publie body, such as a school board, has
the original power and mwtherity to enter into a con-
tract, such as the employment of teachers, such bedy or
board may legally ratify a contract of employment, made
by the board or a majority of the members thereof in an
irregular or unauthorized manner, and a ratification of
such a contract is equiwalent to a full eompliance with
the anthority originally given, and who%\ 30 done renders
the eontract valid from 1ts inception, * 4

But a contract void 4m the beginning from mnf of
power on the part of the distriet to make it, cannot be
P&tifiﬂdo V

B4
Ryan v, Humphries, 50 Okla., 343, 150 Pac, 1106,
L.R.A, 1918 P 1047,
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CHAPTHER II1IX

DI3OCRETIONARY POWEIR OF SCHOOL AUTHORITIES
IN EMPLOYMENT OF THACHERS

The judge of an appelllate court, in ruling that a
school board of a large metiropolitan city had an absolute
right to decline to re-emplioy certaln teachers who were
members of a teachers' federation, spoke as follows:

It is no infringememt wupon tho' eonatitutiohal rights

of any one for the board to deecline to employ her as a
teacher in the schools, =mnd it is immaterial whether
the refusal to employ is because the applicant is.
married or unmarried, is of fair complexion or dark, is
or 18 not a member of m trades union, or whether no
reason is given for such refusal,

The language of the albove court opinion indicates
that a wide diseretion 1s wested in school authorities in
the matter of employing temchers, It is the purpose of this
chapter to analyze this discretlonary power as it affects
the employment of sectariam teachers, teachers who wear a
religious garb, and teachers who are members of profession-

al organizations like the Amerilcan Pederation of Teachers.

p !
People v, City of Chieago, (I1l.), 116 N.E. 168
(1917).
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Diseretionary power of the board in general. Broadly

stated, the board or officer authorized to select and
appoint or confirm the appointment of teachers has a dls-
eretionary power in passing upon the fitness of an applieant
for the position of teacher in a particular school or grade, 2
and, 'nless there is a manifest abuse, the exercise of this
Alseretionary powsr will not be reviewed by the courts.®

In the absence of statutory restrictions, the board
may disregard questions as to religlous belieff{ may take
sax inte econsideration,” or may take into consideration the

affiliation of the applicant with labor organizations.®

%
Commonwealth v, Philadelphia Board of Educatlon,

=

Hysong v. Gallitzen Borough School District,
164 Pa, 621, 30 A. 482, 26 L.R.,A. 203 (1894).

4
Millard v, Board of Rducation, 121 111, 297,
10 ¥.%. 669, 5 A.L,R, 884 (1887).

8
Pitzpatrick v. New York Board of Rdueation,
(N.X. Appn.) 128 N.Y. %954 (1910).

6
People v. City of Chicago, (121.) 116 N.B. 158 (1917).
Prederick v, Owens, 35 Ohio Cir, Ct, 538,
Jenttle Chapter No. 200 of American Federation of
Teachers v, Sharples, (Wash,) 293 P, 994 (1931).
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Diseretion in employing a sectarian teacher., In

pillard v. Board of Education” it was sald that, under =
statute which does not prescribe any religious bellef as

a qualification of a teacher in a public school, the school
anthorities may select a teacher who belongs Lo any church,
or to no church, as they may think best,

In 1918 a New York court held that a school teacher
who was a Quakeress was properly dismissed, not because of
her religion but hecause of certain views and beliefs which
she declared were based on her religion and which prevented
her from properly discharging the duty she had assumed, She
was opposed to war and to the existing war with the German
government, wonld not uphold the eountry in foreibly re-
sisting invasion, would not holp, or urge hcr_pnplln to help,
the United 3tates Govermment in ecarrying on the war with
Germany. She would not perform Red Cross services, nor buy
thrift stamps, nor did she believe that a teacher was under
special obligation to train her puplls to support the gov-
ermment of the United States in its measures for carrying
on the war, Answering the contention that there was &
violation of the federal and state constitutions in that she

was diseriminated against on account of her religion, and

7
#illard v, Bd, of Bdue., 121 Il1, 297, 10 K.E. 669,
5 :A.IJ.R. 884 (188").
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that there was an attempted restraint on the observance of
the Quaker faith, the court sald such was not the case:;

The petitioner was not dismissed because she was a
Quakeress, It has simply been found that certaln views
and bellefs, which she desclares are based upon her
religion, prevent her from discharging the duty she
assumed, Where a person agrees with the state to perfomm
a publiec duty, she will not be excused from performance
acecording to law merely bacause her religion forbids her
doing so. While the petitiomer may be entitled to the
greatest respect for her adherence to her falth, she can-
not be permitted, because of 1it, to act in a manner incon=-
sistent with the peace and safety of the state.®

The Iowa Supreme Court in 1918 affirmed a Judgment

granted to enjoin a school district from using public money
for the support of a parochlal school., It was held that the
school board could not, in the exercise of the power given

it to rent a room and employ a teacher where there are ten
children for whose accomodation there is no school house,
appropriate school funds to rent a room in a parochial school
tmilding for the use of the publie school, where it appeared
that the pupils were by this action pdaced under the sectar-
ian influence of such school, The court held that the school
was under the control of the Roman Catholic Church when it
was taught by sisters in the garb of their order, when it hed

emblems: hanging upon the walls, and when religious exercises

8
MeDowell v, Board of BEducation, 104 Kise, 564,
172 ¥.¥. Supp. 590, New York (1918).







were conducted either in the school building or in the

adjoining church,®

Injunction against discretionary acts of school

directors, While the general rule holds that no action with-

in the diseretion of the school hoard can be controlled by
injunctionfﬁ) the dseision in Knowltom v, Baumhover mentioned
in the preceding paragraph is authority for the principle
that where the hoard has abused its diseretion, -~ that 1is,
where the bhoard of school directors Acts without Jurisdic-
tion or in execess of its powers, snd, by some act in an
offiecial eapacity, has done, or atﬂemptod to do, that which
it has not the right to do, -~ the courts will interfere

and correct the wrong}l

Bmployment of teachers wearing religious garb. Oases

bearing on thls problem show two opposing viewpelints taken
by the courts., First, there is the legal attditiide that the
wearing of a distinctive religlous costéme end its influence

9
¥nowlton v, Baumhover, 182 Iowa 621, 166 N,.W,
- 202 (1918),

10
24 Ruling Case law, 575, 576.

11
Supra, footnote 9,
24 Ruling Case law, 574,
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econstitutes sectarianism in the school, even though there
be no teaching of any particular seet or docirine.l2 The
minority view, however, is that the wearing of a religious
gard 18 not "sectarian teaching" prohibited by law,13

The Pennsylvania court took the latter polnt of view
in Hysong v, @allatzinl4 There it was held that, in the
absence of proof that sectarian religious instruection is
imparted by them during school hours, or that secular reli-
gious exerclses were engaged in, the court could not by
injunetion restrain sisters of a religious order of the
Catholle ‘hurch from teaching in the publie schools, nor the
school directors from employing or permitting them to act in
that ecapacity. In such matters the board exercised its dis-
eretion in the performance of its official duty and no abuse
was shown te make it reviewable by any court, When a teacher
of good moral character applies for a school and presents a
certificate of qualifications as to scholarship and aptness

to teach, and the board appoints such teacher, there can be

12
0' Connor v, Herrieck 184 N.Y, 421, 7 L.R.A, (¥.S3.)
- 402, 77 W.,E. 612, 6. Ann, Cas, 432 (1908).

13 :
Hysong v. Gallatzin Borough Sch, Dist., 164 Pa, 621,
30 A. 482, 26 L.R.A. 203 (1894).

14
Supra, footnote 13,
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no ndiecial inquiry of such act of the board. Very pertinent
13 the following language of the Hysong case:

Bat 1t 1s fuarther argued that, if the appointment of
these Catholiec teachers was lawful, they cught to be
enjoined from appearing in the schoolroom in the habit
of their order, It may be conceded that the dress and
eraecifix impart at once knowledge %o the puplls of the
religious helief and society membership of the wearer,
But is this, in any reasonable sense of the word,
sectarian feaching which the law prohibits? The reli-
gions hellef of many teachers, all over the commonwealth,
is indieated by their apparel, Quakers or Friends,
Ommish, Dunkards and other sects wear garments which at
once dlsclose their membership in a religious seet,
Ministers or preachers of many Protestant denominations
wear a distinetively eclerifal garb, No one has yet thought
of exeluding them as teachers from the schoolroom on the
ground that they peenliarity of their dress would teach
to pupils the distinetive doc¥trine of the sect to which
they belong., The dress is but the announcement of a fact
-- that the wearer holds a particular religious belief,
The religious beliaef of teachers and all others is
generally well k¥nown te the neighborhood and to puplls,
aven if not made noticeable im the dress, for that be-
lief 13 not secrat, but is publiecly professed, Are the
courts to decids that the cut of a man's coat or the
color of a woman's gown, 1s sectarian teaching hecause
they indieate sectarian religious bellef? If so, then
they can he called upon to go further, The religion of
the teacher being known, a pure unselfish l1life, ex-
hibiting itself in tenderness to the young and help-
fulness for the suffering, necessarily tends to promote
the religion of the man or woman who lives it, Insensibly,
in both 0ld and young, there is s disposition to rever-
ence such a one, and, at least, to some extent, consider
the life as the fruit of the partieular religion, There-
fore irreproachable conduet to that degres is sectarian
teaching. But shall the education of the ehildren of the
commonwealth be entrusted bnly to those men and women
who are destitute of any religious helief?

our recollection extends hack almost to the beginning
of the common~school system of the commonwealth; in many
counties there never was a time when ministers of Pro-
testant sects were not frequently selected as teachers;
some of them wore in the schoolroom, where children of
fatholic parents were pupils, a distinetively clerical
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garh; when the offlce of county superintendent was
first ereated in 1854, in many counties preachers
were chosen to fill the office; the present state
superintendent of publiec instruction is a Protestant
preacher, It is falr to presmume that high moral
character, the resul® of Christian seet teashing,
as well as scholarly attaimments, prompted their
selection, Ordinatiom vows, binding them to a
partieular creed, were considered no disqualifi-
cation; it was not assumed that the fact of mem-
bership in a partiecular churech, or conseeration to
a religious life, or the wearing of a clerical coat
or necktie wonld turm the schools into sectarian
institutions. In the sixty years of existence of
our present school swystem, this is the first time
this court has been msked to decide, as a matter of
law, that it is a sectarian teaching for a devout
woman to appear in a schoolroom in a dress pecullar
to a religious organization of a Christian church,
We deecline to do so; the law does not so say. The
Legislature may, by =mtatute, enact that all teach-
ers shall wear in the schoolroom a particular

style of dress and that none other shall be worn, 15
and thereby secure the same uniformity of outward
appearance as we now see Iin city police, railroad
trainmen, and nurses in some of our larger hos-
pitals, But we doubt if even this would repress
knowledge of the fact of a pabticular religious
hellef; that, if the teacher had any, would still
be effectively taught by unselfish devotion to
duty; no mere significance or insignificance of garb
eonld coneceal it; the daily life would either exalt
or make obnoxious the sectarian belief of the teacheri®

15
Pennsylvania enacted a legislative prohibition
“against publiec school teachers wearing religious garb or
insignia in 1895, the year following this court deeision,

164vsong v. Gallatzin Borough Sch, Dist., 164
Pa. 621, 30 A, 482, 26 L.R.A. 203 (1894).,
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ne judge, dissenting from the view that the hiring
of the nuns as teachers was legal in the Hysong case, ably
pointed out that he agreed that teachers should be selected
for the common sechools because of their fitness and not
hecause of thelr religious helief or thelr church affilia-
tion., But he objseted to the employment of the Sisters in
this case!

Now, the point of the objection is not that their
religion disqualifies them. It does not, ¥or is it that
church membership disqualifies them, It does not., It is
not that holding an ecclesiastical office disqualifies,
for it does not, It is the introduction into the
schools, as teachers, of persons who are by their
striking and distinetive ecclesiastical robes, necess-
arily and constantly asserting their membership in a
particular church, and in a religious order within that
church, and the subjection of their I%F’s to the
direetion and control of its officers,

In a legal sense the common schools cannot be used
to exalt any given church or sect, but should be free from
ececlesiastical eontrol and sectarian tendeneles, The case
of Gerhardt v, Heid,18 recently decided in North Dakota,
eoncerned a teacher in the publie schools of that state
who was a member of a religious order and who wore the
habit of the order while engaged in teaching, and contribut-

ed a portion of her earnings to the order, It was held

17
Hysong v, Gallatzin, (Pa.) 30 A, 482 (1894),

18
Gerhardt v, Held, (N.D.), 267 N.w, 127 (1936).
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that these facts cannot alone he said to make the school a
sectarian school, nor remove the school from the absolute
eontrol of the state, nor place the school under sectarian
influence,

¥hether 1t is wise or unwise to regulate the style of
dress to be worn in our publie schools or to prohibit
the wearing of dress or insignia Indieating roligia¥5
helief is not a matter for the courts to determine.

In other words, their inquiry went only so far as to
determine whether what had been done infringed the provisions
of the fonstitution, The Court decided it did not.

The Pennsylvania legislature, in 1895, deeming 1t
"important that all appearance of seetarianism should be
avoided in the administration of the publie schools of

this commonwealth”, passed a law as follows:

Ho teacher in any public school in this commonwealth
shall wear in said school or whilst engaged in the
performance of his or her duty as such teacher any dress,
mark, emblem or insignia indicating the fact that such
teacher 1s a member or adherent of any religious order,
sect, or denomination,

The constitutionality of this statute was sustained
in Commonwealth v, Herr in 1909,%1

19

Gerhardt v, Held, (K.D.), 267 N.W. 127 (1938).
20

Aet of June 27, 1895, P,L. 395,
21

Commonwealth v, Herr, 229 Pa. 132, 78 A, 68,
Ann, Cases 1912 A, 422 (1909).
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And in the New York case of 0! Connor v. Horrifh,aa
1t was held that a regulation established by the state
superintendent of publiec instruetion, who had implied
authority under the statute te establish regulations as
to the management of the publie schools, prohibiting teach-
ers in publiec schools from wearing a distinetively religious
garb while engaged in the work of teaching thersin, was a

reasonable and valid exereise of the power vested in him,

Ineligibility of nuns to teach in the public schools

in Iowa, An opinion recently rendered by Bdward L. 0! Connor,
Attorney-General of Iowa, held that nuns may not teach in the
publie schools of Iowa, This 1s the first opinion handed down
on the question there, and according te the Des Moines Regls-
ter "will have a sweeping effect in seme strongly Catholle
communities where nuns have been employed freely in the past
to teach in the publie schools,” 23

The opinion points out that no one may be denied the
right to teach in the public schools because of his religlous
balief "but such persons mmst not wear the gard of any order

while on duty and must not transfer thelr salary to any such

order,”

22
0! Connor v. Rerrick, 184 X.Y, 421, 77 N.E. 612,
7 L.R.A. (N.S.) 402, 6 Ann, Cases 432 (1906).
23
The Des Moines Reglster, October 13, 1936.
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¥r., O!'Connor cited a deeision of the New York Supreme
Gourt whiech holds that nuns have "renounced the world, their
own domestic relations and thelr family names . . . their
property, their right to their own éarnings'. o v & o i
that 1t 1s improper for any person wearing any religious
garb to teach in the pubdlic schools for the reason: that the
wearing of the garb constitutes the injection of eccleslas-
tieal sectarianism into the publiec school system,

¥r. O'Connor stated as his opinion that the Catholie
nun receiving a salary as teacher in the publie schools
would be required, under the vow that she took when she be=-
eame a nun, to turn this money over to her ecclesiastical
order, Thus, the attorney-general asserted, publiec money would
be used for the purpose of supporting sectarian institutions
which, under the laws of Towa, is prohibited. Even though the
nun should apply for a position in the public schools with the
provision that no salary would be paid for her serviees, she
wonld, in the attorney-general's opinion, still be prohibited
from teaching because of the wearing of her religious garb,

Restrietions on teachers as to membership in teach-

ers' associations, There 48 some authority that a board of

education may pass a resolution malking members of teachers!
assoelations ineligible for appointment as teachers,

In a Washington case such a resolution was held to be
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within the lawful power of the board in respect to its
future appointments, The court ruled:

The 3eattle Board had power to adopt a resolution
that no person should be employed or continue in
employment as teacher while a member of the American
Federation of Teachers and that the board might re-
quire teachers to sign a declaration to that effect.24

This decision virtually recognizea that a sehool

board in Washington has complete power with respeet to em~-
ployment of 1ts teachers. Thus speaks the court in the

#ashington ecase:

The general doctrine, undoubtedly the law, is that
in seleeting the teachers with whom it will contract,
the disecretion of the uggool directors will not be
reviewed by the courts,

However, the minority opinion in this case suggested
that the board had excesded its lawful authority, and in
his dissenting opinion the judge stated that he

+« » o was not disposed to hold that qualified and
ecapable teachers, as a condition precedent to employ-
ment, may be required to sign such a stipulation which

13 beyond the power of the school director to enforce
by discharge, if violated by the teacher,26

Diseretionary power to refuse employment on ground of
affiliation with teachers' assoclations., In some jurisdictions

24
Seattle High 3School Chapter ¥o. 200 A,F.T, v. Sharples,

25
Supra, footnote 24,

26
Supra, footnote 24.
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guch a board resolution barring members of trades unlions

or teachars' assoeclations mizht De held to be diseriminatory
and vo1d.27 ™e practieal result of such a resolution ia that
otherwise qﬁaliried and capable teachers are not employed or
retained in employment,

Put where the statutes, by an indefinite tenure act or
otherwise, make no attempt to regulate the diseretion of the
superintendent and his board in the selection of teachers, the
whole subjeet is submitted to their sound discretion. In other
words, the board may take into consideration an applicant's
affiliation with the Ameriean Pederation of Teachers, 78

Where courts uphold the right of the board to make a
rule against the smployment as teacher of a member of a teach-
ers! union, it is presupposed that such & rule conditioning the
employment of teachers was adopted for the promotion of the
bhest interests of the publie schools, In a Chicago easo,zg
the ecourt deecided against the teachers, in determining that the
passage by the board of educatlon of a rule forbildding affilia-

tion with labor unions after the election of the teachers for

i 4
People v. Chieago, 199 Ill, A, 3566,

28
Frederick v. Owens, 35 Ohle Cir, Ct, 538,

29
People ex rel. Fursman v. Chlcago, 116 N.B.158,

(1917).
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the ensuing year, did not violate their contracts, if the
teachers do not signify the acceptance of the employment
prior to the passage of the rule, The coneurring opinions
nlace certain limitations on the powers of bhoards to make

such rales:

This power gto nake rnlos] does not, however, include
the power to adopt any kind 6f an arbitrary rule for the
employment of teachers 1%t chooses to adopt; for a rule can
easlly be imagined the adoption of which would be unreason-
able, econtrary to publie poliey, and on the face of it not
caleulated to promote the best interests and welfere of the
schools, In our opinion, courts wonld have the power in the
interest of the publie §Bod to prohibit the enforcement of
such an arbitrary rule,® '

The rule here in guestion was made by twenty-one members
of the board of eduecation of the city of Chicaao an@ reclited
that 7

e« » o méembership by teachers in labor unions or organiza~
tions of teachers affiliated with a trade union or a fed-
eration or assoeclation of trade unions, 1s inimical te
proper Adiseipline, prejudieial to the efficiency of the

teaching forece, and dg&rhnental to the welfare of the
publie school system.

There is very little judieial authority upon the power
of loeal school anthorities te preseribe qnalifications or con=-
ditions of employment of teachers, other than those presecribed
by statute, Statutory requirements rmst be met, et least in

30
People ex rel, Fursman v, Chieago, 116 N.E, 158 (1917).

31
Supra, footnote 30,
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substance, when contracts are granted, There is a well-
recognized right of states to fix proroduisito:qualifications
for teasching service, But local school boards have wide dis-
eretionary powers to set up addifional requirements, About the
only ground a teacher would have to stand on, 1t seems, if he
or she felt aggrieved in the nattoé ~=- be it a rule barring a
member of a teachers' federation or a regulation requiring a
common~-school teacher to have two more years of college train-
ing sbove the requirements for certification by law -~ would
be to contend that the superintendent and board were abusing
the diseretion reposed in them by the legislature in the selec-
tion of teachers, To successfully do so, it must be shown that
they had intentionally and wilfully selected incompetent tesch-
ers when competent teachers were available,

In the absence of such a showing the courts will not
question the propriety of the polielies of school boards, The
board has the absolute right to decline to re-employ any appli-
cant for any reason whatsoever, or for no reason at all, The
board is responsible in.its actions only to the people., It is
no iInfringement on the constitutional rights of any teacher for
the board to refuse to employ him or her as a teacher, and "it
{8 immaterial whether the reason for the refusal to employ ls
because the applieant is married or wmarried, 1s of fair com-
plexion or dark,” et eetera, The board is not bound to give
reasons, as the above indieates, but is free to contract with

whomsoever it chooses,






CHAPTER IV

MARRIAGE AS A GROUND FOR THRE NON-APPOINTMRNT
OR DISMISSAL OF TRACHERS

Whether the teacher who marries should be required to
step aside for the unmarried may be a debatable question.
Certainly the statements by judges in the courts and boards
in control of edueation show a wide difference of opinion
in the wisdom of the various policies and practises involv-

ing married women teachers,

Statutes and regulations governing marriage. No state
has a statutory provision econcerning the marriage of a female
teacher as affecting her futiare employment by & board of
edecation, :

The board may make rules governing the election snd
removal of its employees, inelndiﬁg teachers. And a board
of education 1s usually clothed with broad discretionary
power Iin formulating and maintaining proper rules and regu-
lations, They have the effect of law within the sehool
administration, Such board provides its own policies at
will, and, so long as its rules, regulations, and policles

are reasonable, the courts cannot interfere.?

‘0ikari v. School Dist., 170 Minn, 301, 212 N.W. 598,
(1927).

® Dillon, Municipal Corporations (5 Ed.) See. 574,
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Reciting from the opinion in a reeent case where
the court held legal the refusal of the board to permit a
teacher after marrying to perform her contract:

It 1a the duty of the board to promote the public
interest , . . It may be that ordinarily she (the teach-
er who marries) can perform her duties as satisfactorily
as an unmarried sne. There may be special cases where it
is unfortunate, in different ways, for the married teach-
er to cease teaching. On the other hand, many elaim that
marital duties interfere with that degree of regularity
and devotion that is required of teachers, It is claimed
that the retention of married women, who have husbands
presumably able to support them, is unfair to unmarried
teachers and particularly to those who are without em-
ployment, The state expends large sums of money to
maintain our teachers' colleges, and, if thelr graduates
are unemployed, 1t will tend to destroy incentive for
proper training. The opposition te the employment of
married teachers is not aimed to discourage marriage but
rather to act upon the theory that it is in the publie
interest to dispense with the services of that class of
teachers who assume new duties which tend toward the
disparagement of school interest, In the instant case
the board did not attempt to establish an Iinflexible
ruale, but put the matter of the continuance of cgploy—
ment in the discretion of the board, Rule No. 13Y 1s .
not contrary to any statute., Granting that there may be
a wide difference of opinion as to the wisdom of the
poliey involved, the fact remains that the board has the
duty and authority to establish a suitable poliecy, and
it is apparent that, in the instant case, it exerclsed
its disecretion in good faith, We cannot say, as a matter of
law, that rule No. 13 is unreasonable, It follows that it
is valid,

3§§lc 1%: "Remale teachers that are single when hired
and married thereafter, their contraet shall be in {orco
only at the discration of the board after marrisge,

4 kie v, cromwell Consolidated School District,
186 mnn?“%a, 242 N,7, 389 (1932).
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origin of cases coming bhefore the courts. The cases

studied have mostly arisen out of board rules and resolutions
on the matter of marriage of their teacher employees, Usually
some expression of unfavorable attitude of the board towards
employment of married women teachers is incorporated in the
board's rules and regulations, This precedes the action of
the board to dismiss the teacher upon her marriage or after
her marriage.

The dismissal may take the form of a summary discharge
during the term of service. It may be accomplished with or
without a formal notice and hearing being permitted the teach-
er on the cause or reasons for her removal, Or there may be a
failure, after the teacher marries during vacation and after
her re-election, to reappoint her for the succeeding term.
The board may attempt to abrogate 1ts contract cldimins in-
fraction of 1ts rule against marriage, or claiming that
there is a 'precedent in the distriet not to employ a
married woman teacher,'

Minutes kept by hoards of education may contaln state-
ments of diseriminatory rules such as, "married women shall
not be sligible to positions in the distriet execept by special
resolution of the board", or, "all women teachers who marry
during their termm of service thereby automntieaily terminate
their contrasets,”

other causes reach the courts wherein the teacher







brings sult under her contract, claiming damages for an
unlawful dismissal, and the board is able to point to a
special reservation in the written contraet that "marriage
renders this contract void,"” or, "1% i1s agreed that the con-
templated marriage of the party of the second part shall not
be performed hefore the Christmas holidays,"

The reasonableness of such rights reserved in the
contraft, or of marriage provisions found in by-laws and
regulations set up by the boards, is usually reviewed by the
courts, Sometimes 1t 1s essential to the court's determination
of the case that the board rule involved be held reasonable or
unreasonable, The legality of school board rules which arbi-
trarlly exelude femnle teachers and applicants for teaching
positions, solely on the ground of their marital status,
might be quesationed,

In Indiana, New York and certain other states where
teachers! tenure acts have been passed, and where permanency
in the teaching position may be acquired after the statutory
period of service, board rules against marriage of & woman
teacher employed under such a statute has been held not "a
good and just cause" for her removal., The enumeration of
specific statutory causes for removal is held to be exclusive,
and the teacher has her protection against removal for other
than the causes enumerated in the statute, 1.e., protection

against removal for marriage, In the absence of statutory
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provision to the eontrary, the ocourts are generally agreed
that marriage is not a sufficient cause for dismissal of a
permanent teacher,

There 1s another type of situation wherein the teacher
who has married during the school term is immediantely pressed
by the board to tender her rasignation, -- the board relying
on their rmle against married women teachers. The teacher,
through pressure, feels compelled to sign a voluntary resig-
nation, or abandons her contract, either method ending her
employment, Such cases rarely reach the courts, They always
end unfortunately for the teacher, These coerecive practices
are prevalent today among certain boards prejudiced against

married women employees,

Review of the law of teacher dismissal in general,

The right to hire teachers and other school officials pre-
supposes the right to dismiss them and thus end their
employment. These two powers are lodged generally in the
local sehool bhoards, Rvery contract made with = teacher in-
cludes by implication the statutory provisions for dismissal,
and in the absence of statutory provisions 1t ineludes the
implied power of the board to Aismiss for adequate cause,
merms of a statute, whether favorable or unfavomable to the
teacher, are written into her contract; and a school board
willinot be permitted to circumvent a statute providing for

Aismissal for ecause only, by ineluding in the eontract the
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power to dismiss arbitrarily without cause. A rale of a

school board providing for the dismissal of a female teacher

in case of marriage, has been held capricious and unreasonable

-- and therefore invalid -- where the statute provided for
dismissal for cause only,

Where a teacher has been properly dismissed, the
Adismissal constitutes a good defense in an agtion by the
teacher against the hoard for subsequent compensation, Pall-
ure to renew a teacher's contract does not constitute dis-
missal of the teacher, and in such a case the statute
nraseribing the cause and manner for dismissal does not
apply.

Proceaedings for the dlsmissal of a teacher are
fregquently regulated by statute, and consequently depend
on the wording of the particular statute in forece, In such
statutes the grounds for dismissal are generally stated in
the broadest terms, but i1t is held that the beard is limit-
ed to the grounds speciflied, Some statutes give absolute
power of dismissal to the board, without mention of cause
or procedure, so that the power is discretlionary and not
reviewahle by the courts,

In New Mexico there is no controlling provision
of the law to place restrictions upon school officers és to
the-rorn of econtraects which they may make with school

~ teachers, nor are there any restriections upon thelr power
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of removal, "In the ahsence of some controlling provision
of law, the authority to employ teachers ineludes the power

to dismiss,” 5

Dismissal for marriage cases distinguished, In order

to elarify the study of dismissal-for-marriage eases, a
distinetion mmst be drawn between two types; those arising
under state statutes which preseribe ecertain canses for
dismissal and where the law specifically enumerates these
canses, and those arising in jurisdictions such as New
Mexico where there 1s no eontrolling provision of law., The
law in New Mexico is as silent on the matter of dismissal
of a teacher on account of marriage as it is in regard to
any other ecause for a teacher's discharge save one, --
tubereulosis,®

A third line of reasoning is shown by courts where a
woman teacher who marries is dismissed under & statute which
provides for dismissal ‘only for good cause shown." Does
marrisge constitute good ecause for dismissal under such a

statute?

Marriage in itself not a ground for discharge. This

legal prineiple was handed down in the famous Oregon case,

Asgﬁato ex rel, Sittler v. Board of Rdueation, Town

6F*,upra, footnote 5.
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Richards v. District School Board,” which 1s still considered
a leading case on the subject of marriage. There a school
board attempted %o enforce a rule providing that the marriage
of a woman teacher autoematically terminated her service., The
reason advanced for the rule by the board was that after
marriage a woman might devote her time and attention to her
home, to the neglect of her school work, The reasonableness
of the rule might well be doubted, and was discussed at
length by the court, which held such a hoard rule unreasonable,
3ince the Oregon statute whiéh applied in this ecase provided
that teachers might bhe diamiésod only for good cause shown,
the court held the disniugal of ¥aude Marsh Richards unlaw-
ful and granted the remedy of mandamus to reinstate her

in her former position.

The illegality of the attempted dismissal was two-
fold, sald the ecourt, (1) in that such dismissal was in-
effecttive for want of complaint, notice, and hearing, and
(2) that ¥iss Marsh's marriage was not a reasonable cause
for dAismissal, According to the court:

It is impossible to know in advance whether the

efficlency of any person will become impalred because
of marriage, and a rule which assumes that all persons
do become less competent because of marriage 1s un-
reasonable because such a regulation is purely arbi-
trary, If a teacher is just as competent and efficient

after marriage, a dismissal because of marriage 1s
ecapricious, If a teacher is neglectful, incompetent,

-
Richards v, Dist, Sch. Board, 78 Or.621, 1863
Pae, 482' (1916\0







and inefficient, she ought to be diaeharﬁod whether
she 1s married or whether she is single,

Aetions arising under statutes which prescribe

cortain causes for dismissal, In West Virginia in 1914 1t

was held that the marriage of a female teacher after the
teaching contract was made, was not ground for its revoca-
tion or her removal.? Here the board had contracted orally
with the teacher for her re-election, and the board minutes
showed sunch election. The teacher sent notice of her accept-
ance to the president of the bhoard. She married in August,
and the president of the board informed Mr., Jameson, her
husband, of "a precedent in the distriect not to employ any
married women teachers.,” She was not allowed to begin
teaching, The eourt, in ruling that she held a valld con-
trnet binding on the board, termed the contract irrevocable
except for causes pioseribed by statute in that state, In
West Virginia the statutory causes for dismissal are
"{neompetency, neglect of duty, intcupoianco, profanity, or
immorality.” Sines marriage is not covered by any of these,
marriage after election to the teaching position is not in
1tself good ground for revocation by the board or abrogation

of 1ts contract,

BRichards v. Dist. Seh, Board, 78 Or, 621, 153 Pac.
482, (1918). |

97ameson v. Doard of kducation, 74 W. Va, 389, 81
3.E. 1126 (1914),
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In Indiana, lawyers employed by school districts
formerly maintained that "marriage has been held to be a
legal reason for not employing a woman tescher in the
schools" of that state, But an Indiana case 10 gectded
since 1927, when the Teachers' Tenure law 1l was passed,
proved the inaceuracy of such a statement, by enforcing
the rizhts of three teachers, These rights :rose out of
this tenure law, A provision of this law granted permanent
tenure to any teacher who "shall serve under contract as a
teacher in any sechool corporation . . . for fiv; or more
snecessive years, and who shall ., . . enter into a teacher's
contraect for further service with such corporation.”

It was not denied by the distriet that these teachers
were holders of indefinite contracts as publie school teach-
ars, but that their dismissal was hecause they were married
women, Such Aismissal followed a resolution adopted by the
gehonl trustees that, in the future, no married women should
be employed as teachers, and that necessary steps should be
taken to terminate the indefinite contracts of all married
women teachers in the school corporation,

The Indiana statute provided that cancellation of an

indefinite contraect of a permanent teacher might be made for

TOniwood v. State ex rel. Griffin, (Ind.) 180 N.E.
471 (1932).

11l mapter 97, Acts 1927, Sections 6967.1 - 6967.6
Burns' Ann, St. Supp. 1929,
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ineompateney, insubordination, neglect of duty, Immorality,
justifiable deecrease in the number of teaching positions, or
nther good and just cause.lg

The school trustess admitted that these teachers were

not Aismissed for any of the causes specified in the statute,
it elaimed thelr action was properly and lawfully taken
under the phrase in the statute, "other good and just cause,"”
Tt 1t was held that marriage in itself, in the absence of

a statutory provision to the contrary, did not constitute such
a good and just caunse as was contemplated by the statute, and
that the removal for such cause was improper. The defendant
achonl distriect was compelled to restore the three to teach-
ing positions and to full rights as permanent teachers. The
court sald:

If a teacher, after marriage, becomes inefficient,
impaired in her usefulness, neglectful or otherwlise
ineapable of performance of her duties as a teacher in
a proper manner, then good reason would exist for her
dismissal; but marriage in itself, does not constitute a
good and just cause [under Indlana Tenure Law] for the
discharge of a teacher, Marriage as an institution
involves no element of wrong, but, on the contrary, is

protectodx encouraged, and fostered by a sound publie
poliey. 1%

lg%oction 8967.72, sapra, footnote 11.

133upra, footnote 10.
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The Indiana Teachers! Tenure Law passed in 1927 was
repenled in 1937, and a simllar law was passed applying to
teachers, principals, assistant superintendents, and super-
intendents in sechool towns and school cities only.

A more recent Indisna decision made under this revised
law, also in favor of the teacher, held that "a board rule
forbidding marriage of a woman teacher or declaring that
marriage 'must automatically terminate the contract' is not
a reasonable rule.” Whereas the board claimed the teacher's
marriage was an act of insubordination, the court ruled
otherwlises

~ one of the statutory 'good and Just' causes 1is in-
subordination, which is defined as 'wilful refusal to
obey the school laws of this state or reasonable rules
preseribed for the govermment of the publie schools of
such eorporation,' If the rule respecting marriage is a
reasonable rule then appellee's marriage was an act of
insubordination and constituted good and just cause for
the cancellation of her contract. But her marriage bears
no relatlionship to her fitness or capacity to hold the

position of a teac ci in the publie schools and discharge
the duties thereof,

Bffect of the enumerstion of causes for dismissal

other than marriage. When the rauses for dismissal are

specifically mentioned in the statute, this enumeration 1is

generally held by courts to be exclusive of other causes for

14Kostanner v, State, (Ind.), 180 K.E. 337 (1933).
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dismissal; 15 and marriage, not being enumerated, is excliuded
as a cause for dismissal,

The provisions of the Greater New York Charter that
teachers in the publie schools shall hold their positions
subject only to the limitations of the act, and subjest to
reassignment or removal for cause after trial on charges of
gross miseonduet, insubordination, or general inefficiency,
are exclusive; therefore a by-law of a board of education
providing that if a female teacher marry, her place shall
become vaeant, -- 18 vold as in confliet with the charter,'®

Teachers in New Jersey enjoy permanet tenure "during
good behavior and efficlency” 17 after a three year proba-
tionary peried, A 1936 New Jersey decision upheld a ruling of
the Commissioner of Hdueation on marriage, the court saying
"the faet that a female teacher under tenure is marrled does
not constitute a legally sufficient reason for the dismissal
of sueh teacher."Balso quoting from the opinion in the same

cABe:

ijThompson v. Gibbs, 97 Te.. 489, 37 S.W, 277, (1896),
State v. Sinelair, 103 Kan. 480, 176 Pac. 41, (1918).

16, ople v. Maxwell, 177 W.Y. 494, 69 N.E. 1092 (1904),

17Now Jersey Pub, Laws 1909, Chap. 243, and Pub, laws
1955. Q’lap s 2la

184001 Dist. of Wildwood v. State Board of Bd., 116
¥.7. Law 512, 185 A, 664 (1936). ‘
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There 18 no express provision in the statutes
forbidding the employment of a married woman as &
school teacher in the publie schools, ‘

By statute no prineipal or teacher in New Jersey
shall be dismissed or subjected to reduction of

salary except for ineffielency, ineapacity, conduct
unbhecoming a teacher, or other just cause , . .

Thus under this statute the court held marriage not
to be a just cause for dismissal, The court agreed with the
state hoard, who, in a prior ruling, had pointed out that
these words in the temure act must be read in conjunction
with their econtext. This interpretation clearly impllied
that only a dereliction by the teacher would be the subject
matter of a charge against her, But, sald the court:

There 1s perhaps room for argument that a married
woman, on aceount of her duties to her husband and
family, is not as well qualified to perform those of
a teacher 1n°8dd1tion; bat this is & matter for the
Legislature,”

As the law stands in New Jersey, marriage is not a

sufficient cause for dismissal of its women teachers,

Actions arising under statutes which regulate the

procedure for dismissal. Where the statute expressly provides

that the removal or dismissal shall be made in a prescribed

41§qu Jersey State Annual 1935, Seect, 186-106 a,

2oSch. Dist. of Wildwood v, 3tate Board of Rducation,
116 ¥.J. Law 512, 185 A, 664 (1936). :
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manner, all the essential steps to be taken must be at
least substantially complied with,?l Thus, where the
statute of the Distrliet of Columbia expressly prohibited
Aismissal of a teacher without the written recommendation
of the superintendent of schools, a board rule providing
for the automatic dismissal of teachers upon marriage was
declared void, A mandamus was granted against the board in
favor of a teacher thus dismisséd, to compel the board to

restore the teacher to her former position.?2

Tmployment conditional upon the promisé not to marry.

In Ansorge v, (reen Bay (1929),23 the board of education of
the Wiseconsin eity entered into a written agreement with the
teacher plaintiff for the purpose of hiring her as a teacher
for the ensuing school year at & stipulated salary. Previous
to the date of this contract the board had adopted a rule
against the hiring of married women as teachers, except where
single teachers were not available. Prior to the contract

the director of the board learned that this teacher was

<‘§I§tata v. Sinelair, 103 Fan, 480, 175 Pac. 41 (1918).
2231air v. U.S., 46 App. D.C. 353 (1916).

23snsorge v. Green Bay, 198 Whs. 320, 224 W.W. 119
(1929).
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contemplating marriage, Therefore, in visw of the prior
poliey pursued by the board, a provision was inserted in
the writhten contraet as follows:

It 1s agread that the contermplated marriage of the
party of the second part shall not be performed before
the ‘hristmas holidays. If performed at that time the
party of the second part agrees to give thirty days!
notice to that effect, If not performed at that time,
the party of the second part agrees that she will not
he married until after the elose of the school year.

Tn Jamuary of the school year the teacher married,
and she was soon thereafter notified of her dlscharge. On
anppeal, in affirming the trial court's decision that the
teacher was only entitled to salary up to the time of her
Aismissal, the ecourt sald:

Tn the employment of teachers the board must be end
ordinarily is vested with a wide discretion, and when
sueh diseretion is exereised in good falth and is not
pontrary to law, the axercise of sueh diserstion should
not be interfered with or econtrolled by the ecourts, The
aetion of the board does not contravene the provisions
of 3eetion 6,015 of the Statutes, which sectlon recog-
nizes the freedom of women to contract the same as men,
Tuch section, 8o far as it is pertinent to the instant
onse, refers only to the right of a woman to enter into
a eontract, and does not restriet the board in the em-
piommg} of sither men or women in accordanece with 1%s
viess,"”

again, an old Indiana decision standa for the pro-
pozition that al hoard may employ a’ teacher upon the condi-
tion that she will remaln unmarried during the term. Here
the teascher married before signing the contract, but did

mnsorgo v.bsrom Bay, 198 Wis, 320, 224 K.W.
119 (1929). :
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not dlseclose the fact, for she had represented that she did
not intend to marry during the school year, and the board in-
formed her that they would not employ a married woman, It was

held that the board, on discovery of the marriage, could re-
seind the contraect, 29

Bmployment subjeet to rules and regulations of the

board, Rules and regulations adopted by a board prior to
the making of a contract of employment, which are known or
ought to be known to the teacher when she enters into the
contraet, form part of the contract, and the teacher's em-
ployment is subject thereto, So it was held in Minnesota
in 1932 that 1t i3 within the power of the hoard to rule
that contracts of single taachers who subsequently marry,
shall be voidable at the discretion of the board.ae By
virtue of such a rule and a contract for teaching "subject
to the ruling of the board", a teacher who married could
legally be dropped from service, Three judges dissented
from this opinion. The court stated that, of course, where
a statute expressly provides the sole grounds and methods
for a discharge, it must be substantially followed, but

that in Minnesota there was no such statute.

1'gl's’(!-u!.lif'mt-d School Township v, Roberts, 28 Ind. App.

385, 62 N.E. 711 (1901),

26Backie v. Cromwell Consol. Seh, Dist., (Minn.), 242
¥.%., 389 (1932).
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n New York State, i1f a hoard i1s able to prove that
its diseriminatory by-law i3 not inconsistent with the city
charter or atate law, the by-law will not be over-riled as
1t was in the case of Hurphy v. Haxwell, 27

In December, 1931, the Haryland S5tate Department of

Thieation ™Mled that a woman tescher in the publie sehools

of that state econuld not bHe Alsmissed on account of marriage,
In ¥Maryland, then, a elause in & tescher's contract reading
"if a female teacher marries in any school year she will be
axpactad to resign gt the close of the school year” is in

confliet with the state sehool law, which provides no ground
for diserimination on account of sex, and does not Aifferen~

tiate hatween married and ainglo teschars,

Bffeet of nisrogromtauon of marital status. In the
eagse of muilford 3chool Township v. Roborts.zam wnmarried
woman at the time of her applimtiu for a position as teach-
er represented that she 4id not mi«m to marry during the
school year, and was informed by the achool authorities that
they wonld not employ a married women, The woman married,

before signing th§ contraect, but did not disclose the fact,

WAppeal of Conger v, %perintendont. 8 State Dept.

Reportas 616 N,Y.

285uilferd 3ehool ?ounahip v. Roberts, (Ind.), 62
KeZ. 711 (1901). '
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and signed the econtract in her malden name, Here 1t was held
that the school anthorities, subsequently discovering the
marriage, could rescind the contraet, The non-disclosure of
marriage was a specles of fraud wpon the school dlstrict, It
was contended that "fraud could not be prediecated upon aects
which the party charged has a right by law to do, nor upon
the non-performance of aects whirh by law he is not bound

to do, whatever may be his motive, design, or purpose.” In
reply to this the court stated that the principle did not
apply where one, for a consideration, agreed not to do what
-- under the law, but for the agreement -~ he would have had
the right to do; and that the conditlion of the employment in
this case waa that the party employed was uwmarried and would
remain so for a limited time,

But where a marrlied woman teacher kept the school
record in her old name for the rest of the term, it was held
that ﬁer discharge was unjustified under a rule of the board
"that a married woman should be known by her married name
on all school records.” The statute provisions for dismiss-
al of teachers werea for 5m1;¢on&uct, incompeteney, ineffi-

elency, or inattention to duty." 29

“State ex rel. Thompson v. School Dirsctor:, 179 Wis.
284, 191 N,.%W, 746 (1923).
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A 1936 decision by the Supreme Court of Missouri
reversed the lower court's deeision in a case where the
teacher was single when elected but was married when she
signed her contract in August. The bosrd learned of her
marriage bafore school opened and refused to let hoi
begin teaching, The Supreme Court held that the distriet
was entitled to eancellation of this contract under the
principle that "ne valid contract can arise out of a
fraud," #When the teacher, who was then married, signed her
employment contract in her maiden name, she did so with
imowledge of a provision in 1t that the contract should
become void upon her marriage. Therefore, sald the court,
the teacher could not recover damages for an alleged
braeach in refusing her permission to teach. By treating
the contract as a mullity, the court eliminated from dis-
eussion the enforeceability of the existing rule of the
board against marriage. The judgment was reversed against
the teacher and her contract ordered set aside and can-

celled, 30

Authority of board to insert in 1its contracts a

provision against marriage, A teacher is bound to take

36Taggart v. School Distriet No. 52, Carroll County,
(Mo,), 96 S.W, (2nd) 335 (1936).
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notice of all rules of the school board, which may affect
the power to dismiss.®1 An oOregon case®2 recently called
attention to the above prineiple, and ruled against the
teacher who married, Here the board, under a rule adopted
against married teachers, insetted the following provision
in the contraect: "I tase the teacher under this contract
« » o« marries , , , sald teacher agrees that this contract
Decomes null and void." This condition inserted in the
teaching contract was held valid, The case was distingulshed
from the Richards case ™ besanse a different statute applied
authorizing boards to hire and make contracts with teachers,
It 1s unnecessary for us to determine, but we think
that the school board in a district like the defendant,
i1s entitled, in the absence of a prohibitory statute,
to act upon the theory that a woman who marries subse-
quently to entering into a teaching contract, will, in
the very nature of things, be engrossed in her home
duties to the Alsadvantage of the school, That was a
matter partieularly within the power of the board to

determine, and somewhat in the matter of a legislative
question, and is not for the ecourts,

Strong argument can be made in favor of the benifi-
eence of the rule adopted, and alse much reasoning can

J156 Corpus Juris 399,

ngandryx Ve 3chool District N. 4, lane County, 38

Pac, (2nd) 235 (1934),

®*Richards v. District Sehool Board, 78 Or. 621,
153 Pac. 482, (1916), _
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be displayed in favor of a contrary view, and this, we
think, results that in the exercise of its diseretion,
the board may adopt and insert in a teacher's contrsact
such a provision against marriage,

Where a teacher has been furnished with rules and
regnlations of the board or has aetual knowledge of such
rules, they are a part of her eontract., And so it was held
in Missouri in 1935 that a teacher, who has actual know-
ladge of the rule against marriage and violates i1t, cannot
complain that the rules and regulations were not furnished
her by the hoard, The evidence, the court said, "held to show
the teacher had actual knowledge before her marriage that the
school board had adopted a rule that no married women would

he employed,” She was not allowed to recover her aalar7.54

Abandonment by teacher or breach by boerd, Thirty

years ago a New York State teacher, who, after her marriage,
had resigned her position on the assurance of the principal

of the school and of the distriet superintendent that, be-
cause of the by-law, it would be necessary for her to do se,
applied for a writ of mandamus against the board of education.
She asked for reinstatement on the ground that her resignation
was not her own free act, but was obtained by fraud and duress.

This was the raling 6van though the by-law was afterwards

34strayhorn v. Blodgett Consolidated School Distriect
No. 35 of Scott County, 86 3.W, (2nd) 374, (1935).
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declared by the court to be invalid,SS

But an offer to teach, after marrying, until the end
of the term 1s not a resignation from the position at that
time.%® The resignation, to be effective, must be offered
by the teacher as her resignation., As to the propriety of
her act of notifying the board the court sald: "It was very
proper to give notice to the trustees, not only of her con-
templated marriage, but of her intention to continue teaching
until the end of the year, as otherwise they might have been
in douht on that subject,”

A recent Missouri deeision”’ saved the school district
from liability for breach of a teaching contract, where the
evidence supported a finding that the school teacher, whose
marriage violated the school regulations voluntarily aban-
doned her contract, The evidence indicated that the teacher's
attorney had informed her that the school board had no
autﬁority to pravent her from teaching, notwithstanding her
marriage in violation of the board's restrictive regulation.

The teacher soon gave up her desk and went to her home town,

*ﬁssnatter of Grendon 114 App. Div., 757, 100 N,.Y.S. 253,

36
Underwood v, Prince George's County School, 103 Md.

sz ngton v, School Distriet of Joplin, 30 S.W. (2nd)
621 (1930),







3ome time later she wrote to the school board offering to
perform her contraect, but she did not appear in person again
at the school. The Missouri statute provides that school
hoards shall have no power to dismiss teachers, In denying
the application of the teacher the court said:

I do not think that the record shows that any duress
or coercion was exercised in order to induece her to
resign, It is well known that it was a common custom of
married teachers to resign upon their marriage, in
obedience to the by-laws, and voluntary ohedlence to the

by-laws, rules, and regulations, whether lawful or other-
wise cannot he regarded as duress in a legal sense,

Absence on account of childbirth. The case of People

v. Pelxotto®® came under the Civil Serviees Statute for
Greater Wew York which provides: "Teachers shall continue

to hold thelir positions subject only to the limitations of
statute and removal for eause.” It further provides that
absence may be excused for serious personal illness, Under
this statute a teacher 1s employed in continusl service from
year to year, If a teacher is seriously ill she is excused
and substitutes are provided., In that case the plaintiff,

a marrisd woman, had been teaching in New York schools for
eighteen years, paying into the teachers' pension fund ho;
pro rata assessment, The court held that since the law

provided that teachers should hold their positions subject

m?eixotto v. Board of MCQ' 144 ¥ .Y.3. 87 (1913).
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only to the limitation of the statute and were excused
for serious personal 1llness, the birth of a child under
the eireumstances was not a cause for dismissal, This

casa, on apneal, was reversed for lack of jurisdiction,”®

the court however, saying: "It seems that while the boerd
1s vested with the authority to execuse a teacher absent
on the ground of illness, it may in some circumstances, find
that absence for alleged illness constitutes neglect of
dnty"40  justifying a discharge.

But in North Dakota wh@ro there is no such statute
as the one governing the Peixetto Case the court ruled
adversely to the married teacher absenting herself for birth
of a child, The teacher's econtract being one for personal
service for the entire school term, the board were excused
from allowing her to go on after she quit on January 18th
and 4Aid not reappear until ¥esrech 17th, A new teacher had
been elected meanwhile and the board were not bound by
her alleged agreement with the school board president to

get her a lubatituto'41

3§§oixotto v. Board of Rdue., Gity N.¥Y. 160 App.
mMv. B57, 145 X,.Y.S, B8B83 (1914).

40Auran v, ¥entor School District No. 1 of Divide Co.
223 N.W, 644, (1930).

4lsuprn, fontnote 40,






Recent cases in England. In Bngland the power of

aduecational authorities to remove women teschars who are

married has been sustained in recent cases.

By the Bnglish Bducation Act, the loeal educational
authority 1s charged with the duty "to maintain and keep
efficlent all publie elementary schools within their area,” 42
Loeal authority 1s granted full diseretion in the appoint-
ment and removal of teachers, who are expressly declared
"to hold office during the pleasure of the authority." And
80 the authority has power to dismiss a teacher on the ground
of her merriage.4”® The discharge of a teacher by the local
aducational authority must be, however, an honest exercise of
its discretion and motivated by an intention of discharging
its statutory duties of maintaining educational efficlency
in the schoonls,

The discharge of married teachers, in one case, was te
make room for unmarried teachers, and the court held such ac-
tion mnder the circumstances of the case "to be motivated by

an intention to promote educational efficlency in the schools, "4

4ﬁ‘énglish Rducation Aet, Par. 3, 148, (1921).

4% hort v. Poole, 1 Ch. (Bng.) 66, 95 L.J. Ch. N.S.
110, (1926).

“ennell v. Bast Ham County Borough 1 ¢h. (Bng.)
641, 95 L.J. Ch, K.S., 119, (1926).
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Tn one case a woman was given notice to terminate her
teaching, after the board determined that her husband was
able to support her. The reasons gliven by the education cormits
tee for their action were that they considered that the duty
of a married woman was primarily to look after her domesatic
concerns, and that they regarded it as impossible for her to
do so and act effectively and satisfaetorily as a teacher at
the same time, They alse ruled it unfalr to the large number
of wnmarried teachers who were seaking positions that the
positions should be oceupied by marrisd women, who presumably
had hushands ecapable of maintaining them%ﬁTho ecourts in Eng-
land generally refuse to interfere with such removals of
married teachers, They overrule all arguments that these re-
movals are i1llsegal, or that the action is against publie pol~-
iey and is in restraint of marriege. To gquote one judge:

It would, in my opinion, be pressing publie poliey to
intolerable lengths to hold that 1% was outraged by thia
authority expressing a preference for wmarried women
over married women as teachers, in view of the faet that
the services of the latter are frequently not continuous,

but are liable to be &nterruptcd by absences extending
over several months,%

Bpennell v. Zast Ham County Borough 1 Ch. (England)
641, 95 L.J. th. N.S. 119, (1926). '

4650106 v. Rhondda Urban Council 2 Ch. (England) 372,
95 IJ.J. m. w'g. 1 (1923).
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Summary of disposition of married teacher cases.

The application of these precedents is limited, In about
forty of the states, the courts have not ftested the valid-
ity of board regulations diseriminating against married
women, Nor has the power of the board to terminate a woman
teacher's services on account of marriage been contested
in the appellate courts of the majority of the states,
Table I shows the location and final disposition of cases
studied, and indiecates whether the decision waus favorable
or unfavorable to the woman teacher involved,

This table is inecluded to indieate which way the
balanece of weight of the legal opinion on the question
seems Lo fall, and to indicate some measure of the chances
of success the woman teacher might expect if she goes to
court on her contract of employment entangled by marriage,
Let the reader comprehend, however, that one can never
validly weigh one court case against another in this
manner, even though the cases are based on identical
facts and legal prineiples, Assuming the declsions to be
of equal welight for the sake of arriving at some deter-
mination in the matter, it appears the married woman
teacher has had less than 40 per cent success in ecourt

in the past,
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TABLE I

ANALYSIS OF APPELLATE COURT DECISIONS INVOLVING
MARRIRD WOMEN TRACHERS' RIGHTS

— e eSS

origin of Total number Deeision by appellate court
conrt case of cases

Favorable Adverse
to teacher to teacher

1

Dist, of Columbia
England
Indisna
Maryland
¥Minnesota
Missouri

New Jersey
Hew York
North Dakota
Oregon

South Carolina
West Virginia
“1geconsin

2
1

20 B B 00 B s b A OF 08
P R

o O e O

Total ecases

v
»>
- 0 |
)
(=2}

Per cent of cases 37.5 62.6
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Summary of prineiples, As a guide to the non-

legally trained boards, administrators, and interested
teachers, these general lagal principles in married teach-
er employment follow:

1, Yo state to date has legislated with reference
to the employment of married women teachers,

2. Marriage of a woman teacher is not, in itself,
grounds for discharge, in the absence of statutory pro-
vision %o the contrary.

Je In those states whose statutes give specific
canses for dismissal as "irmorality,” "gross misconduet,”
and the like, courts have held that a board has no power
to reserve the right to dismiss for any other than
statutory reason, and that marriage is not a cause for
dismissal,

4, Teachers under psrmanent tenure by statutory
enactment are protected against school board rules
providing for termination of service on account of marriage,

5S¢ In the absence of limitations by statute law, a
board can, in employing teachers, determine its own policles
on marital status of women,

6, Where there is a clause in the school law to the
effect that the board has the right to dismiss "whenever
in their opinion the interests of the school requires it,”
usually the board may dismiss on a specified notiece for

eause, including marriags.






7. In the ahsence of statutory provision to the
conkrary, a by-law, reservation in the contract, or
board rmle to dismiss a woman teacher on account of
marriage may be legally enforced,

8. A board may employ a woman teacher upon the
condition that she will remain unmarried during the
term,

9, If a woman teacher misrepresents marital
status hecause of a rule against employing married
women in order to procure employment, such misrepresen-

tation econstitutes frand,
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CHAPTER V

POLITICAL RIGHTS OF TEACHERS; LEGAL EFFECT
OF TEACHZRS' OATHS AND LIKE RESTRICTIONS
A reasonable attitude might be taken by the general
publie today that school teachers are not to be denled free
speech, or a reasonable amount of activity in all publie
affairs, Courts coneur in this opinion,l
Recent legislative trends affecting teachers' free-
dom are partiecularly significant. Analysis will be made in
this chapter of statutes popularly lnown as teacher oath
laws, the "little Red Rider" in the District of Columbla,
and certain bdeacher dismissal cases the decisions of uhiehf
were controlled by such legislation.,
A brief survey of the general right of a board of
edneation to dismiss a teacher for political sectivity will

he made first,

loardnor V. North Little Roek School District, (Ark,)
257 S.W. 73 (1924).

230 ealled hecause it rode through the nited States
Congress on an appropriation bill which became law June 14,
1935, (Public ¥o. 138). The provision known as the "Little
Red Rider” reads as follows: "That hereafter no part of any
aporopriation for the publie schools shall be available for
the payment of the salary of any person teaching or advo-
cating Communism.” This law applies to all publie school
teachers in the District of Columbla,
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Politieal activity in the classroom. One case alone

i1s eited as evidence that political activity of a certain

type and degree in the classroom may not be condoned by the
board of control, Here a California toacher:advocated before
his high school class the election of a particular candidate
for county superintendent. The highest court of the state

ruled such action was unprofessional conduet warranting the
teacher's guapension, and hls legal dismissal was therefore

authorized, The reasons the court gave are found in this

stateme?% zitigcggdoggggvgaetgginigg:advocacy before the

scholars of a publie school by a teacher of the elec-
tion of a partlicular ecandidate for & public office --
the attempt thus to inTluence support of such ecandidate
by the pupils and through them by their parents --
introduces into the school questions wholly foreign
to 1ts purposes and objects; that such conduet can
have no other effect than to stir up strife among the
students over a contest for a political office, and
the result of this would inevitably be to disrupt

the required disecipline o a publie school. Such con-
duet certainly 1s in contravention not only of the
spirit of the laws governing the publie school system
but of that essential poliey according to which the
publie school system should be maintained in order
that 1t'mﬁ? subserve in the highest degree its
purposes,

SGoldsmith v. Board of Bducation, (Cal, App.)
295 Pae. 783 (1924).

“3upra, footnote 3.
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Politieal activity in general. In holding that the

discharge of a superintendent of schools for alleged insub-

ordination and political aectivities was wrongful, the

Supreme Court of Arkansas says:

It is dAifficult tod raw & line of demareation between
the politieal rights of a achool teacher, or others en-
gaged In educational work, with respect to activity in
polities, Certainly they are not denied the right of free
speech or the right to a reasonable amount of activity in
all publie affairs, There is, however, a limit to such an
extent that thelir usefulness in the work for which they
are employed shall not be impaired, Their zeal in politi-
eal activity must not carry them to such a degree of of-
fensive partisanship that their usefulness in educational
work 1s impaired or proves a detriment to the school int-
erests alffected by their service, It does not appear to
us that the evidence in this ecase shows ang such overzeal
or activity on the part of the plaintiff,

In Oregon, teachers may not be legally dismissed for

solieiting votes for school elections,®

A county board eannot adopt rules precluding a toaeh-

er from securing a position because of active support of a

eandidate for office of sub-district trnstee.v In Arkansas

1t was held that a school district is not warranted in dls-

charging a teacher before his contract expired because of

8
a rumor that he intended to run for county superintendent.”

AAsbardner v. North Little Roeck School Distriet, {Ark.),
o87 3. %. 73 (1924). ,

6 Stoddard v. Board st al., (0r.) 12 Pac. (84) 300 (1988).

w.(2d)1047

784, of TdAue. of Logan Co., V. Axers, 47 5.

Byatiins v. Spee. School Dist. of lLepanto, (Ar )

194 3.W. 32 (1917).
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Teachers' oath laws in general, During 1935, teach-

ers! oath bills were introduced in the leglslatures of
sixteen states, They were defeated by legislative action in
tonnecticut, Florida, Pennsylvania, Wisconsin, Illinols,
Towa and Kansas, They were vetoad by governors in Delaware
and Mayyland, An unsuccessfil attempt was made in the
national House of Representatives to pass a rosolﬁtioﬁ call=-
ing on the states to enact these laws. The states which
passed laws requiring teachers to swear an oath to support
the Constitution were: Arizona, Georgia, Massachusetts,
Michigan, New Jersey, Texas, and Vermont, The addition of
this group brings the number of states with statutes of this
¥ind up to twenty. Of this number, six states passed such
bills in the first two post-war years, 1919-1921, and six more
states passed such laws in 1931, In addition to the twenty
states, there is in the District of Columbla a requirement
of both an oath and a pledge not to teach or advocate
Gorpmuni am,

Ten of these laws cover teachers in private and par-
ochial schools as well as public schools, and four of thaﬁ
apply to aliens as well as citizens, In Arizona and Georgila

they affect aliens; in Massachusetts, Michigan, and Vermont,

the statutes affeet not only teachers in public schools but
those in Brivate and parockial schools as well, Michigan, in

a unique manner, so enlarged the scope of their oath law in

1936 that students of state institutions are cqmpe}led to
take the oath.



-



Typiecal oath law statutes. The simplest oath

required of teachers, found in Youth Dakota and Vermont,
18 a pledge t6 support the Tnited States tonstitution and
the constitution of the state. The South Daketa oath reads:
T do solemnly swear (or affirm) that I am a cltizen

of the 'mited States and that I will support the Con-

stitution of the Tnited 3States and the Constitution of

the State of South Dakota.
By law, then, in South Dakota no teacher shall be employed
unless sucﬁ an oath is administered either before certifica-
tion or at time of employment, In the latter case, the oath
shall be attached to and become part of the contract of em-
ploymont.9 The South Dako;a law makes no mention of aliens;
but the Vermont oath law broadly proviéia th@t the oath
not be regquired of those who are eitizens of a foreign
country.lo

While no penalty is provided by South Dakota laws

for those violating the oath after they have bogun‘to
teach, vet presumably any one convicted of violating his
oath could be removed by the local board, This follows
sinee South Dakota has no tenure plan for its teachers and
non-tenure teachers may be summarily discharged for a breach

of sontract, which would be the case where a teacher vio-

lated an oath written into the contract,

géection 227, South Dakota Laws, 1921.

1050ction 4236, Vermont Statutes 1935,
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Colorado, Texas, Oklahoma and Arizona border New
¥exlco on the north, south, east, and west, Hach of these
states has a mandatory oath law, Typical of these oaths
is the Teachers' path of Alleglance in Colorado, which reads
as follows:

T solemnly swear or affirm that I will support the
Constitution of the State of Colorado and of the United
dtates of Ameriea and the laws of the State of Colorado
and of the United States, and will teach, by precept
end example, respect for the flags of the United States
and the 3tate of Colorado, reverence for law and order
and undivided allegianece to the government of one
country, the United States of Ameries,ll

The sustaining law in Colorado also provides that
an administrative officer permitting a teacher to enter up-
on his duties without taking an oath may be fined not more
than 3100 or imprisoned for not more than six months, or
bhoth, 12 Apparently those who have written the laws requir-
4 ing teachers to take an oath of allegiance centered thelr
attention upon those applying for state certificates, or
preparing to sign eontracts, or about to enter thelr du-
ties. No law provides a penalty for those violating thelr oath

after beginning to teach except in the Distriect of Columbia,

1 olorado Laws 1921, Jection 8441,

12 1orado Laws 1921, 3ection 8443,
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In addition to the pledge "to support” the federal
and state constitutions, Texas and Arizona require teachers
to swear "to defend”™ the Constitution. The Arizona teacher

must subscribe as follows:

I do solemnly swear that I will support
the Constitufion of the United States and the Constitu-
tion and law of the state of Arizona; that I will true
faith and allegiance bear to the same, and defend them
against all enemies whatsoever, and that I will faith-
fully and impartially discharge the dutles of
aceording to the best of my ability, so help me Uod, 13

The Arizona law similar to most oath statutes, does
not mention specifically the status of foreign teachers., No
test ecase of the constitutionality of the Arizona requirement
of an oath of alien teachers has yet been made, The American
Mvyil Liberties Union has offered to furnish without charge
the necessary legal services when such an oath law as Ariz-
ona enacted affects an alien teacher. Strictly interpreted,
the law would probably prevent the employment or payment of
a foreign ecitizen who did not take the required teachers' oath,

Oklahoma requires of teachers the customary oath of
office and a pledge of loyalty in addition, The law makes the
oath a definite part of the contract and the teacher presum-
ably makes a pledge each year, One teacher case reached the

appellate court where the jurat of the officer administering

isfhiu i{s the text of the oath of office prescribed
for publiec office in 1901, and required of Arizona teachers
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the oath had not been attached, but the court permitted the
arror to be corrected at time of trial, and the teacher lost

nothing thersby.

Teacher dismissal under the Michigan oath law, In an

unsucecassfMl suit by four teachers for the Royal 0ak Township
School in 1935, for hreach of their teaching contracts, the
following faets appeared,l4 The four teachers had taught the
1931~32 term under contract and had taken the statutory oath,
In signing new contracts for the year to begin in September,
1932, no oath of allegiance was attached., Before starting to
teach in the fall, oral oaths were administered to the teach-
ers by the superintendent, In January, 1933, the teachers were
notified by the board that, owing to a shortage of funds neces-
sitating curtailment of salaries and teaching forece, thelr
services were not acceptable after January 20th, The dismissed
"~ teachers brought sult for their salaries. On appeal, the board
suecessfully contended that such dismissal was not wrongful;
that the written contracts were 1llegal and void because thdy
did not contain the oath of allegiance, The eourt reviewed

the econtrolling law in this language:

143&udsr v. District Board, (Mieh,) 261 N,%, 66, (1935).







Acts No, 19, Publliec Acts 1931 reads as follows:
"At the time of signing of sald contraet and eny
renewal thereof each teacher shall make and subsecribe
the following oath or affirmation., 'I do solemnly
swear (or affirm) that I will support the Constitution
of the Tnited States of America and the constitution
of the state of Michigan, and that I will faithfully
discharge the duties of the office of teacher accord-
ing to the best of my ability,' which shall be embodied
in and made a part of sald contract,”

The court held the proviaions of the oath statute
mandatory, and hence contracts whiech did not comply with
it strictly were vold and hence the teachers could not

racover, Said the court:

The purpose of the enactment of this legislation
was to make eertain that teachers coming in contact
with youth wére such as believe in the Constitution
and prineiples of government in our state and na-
tion, "hether or not this sort of legislation 1s
desirable and needful is a matter for the legislative
branch of our government to concern itself with. The
province of the court in the instant case 1s to
constmue the Aet,1®

Thus by a strict mandatory construction of an ocath
provision, the school distriet was saved several hundred
dollars at the sxpense of the dismissed teachers who were
replaced immediately by others at much lower salaries,

iséaudor v, Distriet Board, (Mich,), 261 N.W. 66
(1935).







CHAPTRER VI
SUMMARY OF GUIDING LEGAL PRINCIPLES

1. An officer is distinguished from an employee in
the greater importance, dignity, and independence of posi-
tion; in the requirement of an oath, bond, more enduring
tenure, and facts of dutlies being prescribed by law,

2., The position of teacher in a publie school is
not an 'office! but an 'employment.' Teachers, as public
employees rather than as officers, exercise no government-
al powers but are restricted to thelr contractual rights,
and are always subject, in the performance of théir duties,
to the direction of tho/achool officers.

3« School diatriéts have the power, subject te
statutory rostrlctiona; to employ the te;chprs and other
employees necassary to effectuate the purpose of maintain-

ing efficient schools,

4, No one has an inherent right to teach in a public )
/

A

school., Bven a license to teach 1s revocable, L
5, Tligible teachers are those who have met the
requirements of statutes and regulations of the employing
board as to age, health, certifiecate, ete,
6. One ecannot be a school officer and teacher at

the same time; the two positions have incompatible duties,
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7. Disabling statutes disqualifying relatives of
board members to teach will be construed strietly.

8. The teacher eontracting with a school board is
legally bound to know the extent of its authority to malle
such contract,

9, Ignorance of the law excuses no one, not even a
teacher., Ignorance of the provisions of the contract made
with the board does not affeet the board's authority to
A1smiss the teacher under the provisions of such contract,

10. Generally, the school distriet can be bound only
by the formal acts of 1ts governing board, convened in &
meeting duly ealled for the purpose of hiring teachers,
and not by informal discussion or by the acts of the board
members acting as individuals,

11, The teacher's contract must contaln a valid
offer and acceptance and meet any statutory requirements,
A valid econtract rmst be mutual, certain, dofinigo and
free from fraud and illegality.

12, In mmny states teachers' contracts must be in
writing; in the absence of a specifiec requirement by law
that eontracts with teachers be in writing, an oral
contract 1s valid and enforceable.

13. Where oral contracts are invalid, no recovery
can be had on such by the teacher, in an action for breach

of contract,
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14, A econtract of employment made by the board or a
majority of its members in an irregular or unsuthorized
rmanner may be ratified when the board has the original
nower and authority to enter into a contract; but a con-

traet vold in the beginning from want of pwwer on the part

of the distriet to make it, cannot be ratified.

15, Boards anthorized to select and appoint teachers
have A broad diseretion in passing upon the fitness of
applicants; udless abused, the exercise of this discretion-
ary power will not be reviewed by the courts.

16, Unless restricted by law, the employing board may
disregard gquestions as to relligilous bellef of applicants,
may express preference for a man over a woman teacher, or

may take into consideration the affillation with labor

organizations,

%7, ého Constitution prohibits sectarian teafhing
in the publie schools,.

18, Courts are not in agreement as to what constitutes
sectarianism in the schools. According to one view, the mere
wearing of a distinetly religlous costume by a teacher, and
1ts influence, is sectarian teaching which the law prohibits,
without aectual teaching of any particular doctrine. The
minority view is that the wearing of a religious garb is not

sueh seetarian teaching which the law prohibits,







19, The legal objection to Catholic sisters teaching
in the publie schools 1s that, by wearing their distinctive
ecclesiastical robes, they are necessarily at all times
asserting thelr membership in a partiecular church, and in a
religions- order within that churech, and the subjeqtian of
their lives to the discretion of its officers. Purtherrore,
publiec money may not be used to support sectarian institu-
tions, which 1s the ultimate result in event such ecclesias-
tical persons transfer their salaries to their oidnr.

20, There 1s econflieting authority on whether a board
may pass a resolution making members of teachers' associa-
tions or unions ineligible for appointment as teachers. In
some jurisdictions sueh a resolution is hold‘eo be diserim-
inatory and vold; in others it 1s held within the lawful
power of the hoard, at least with respect to future

appointments,

2l. Teachers under permanent tenure by statutory

enactment are protected against school board rules provid-
ing for termination of services on account of marriage.

22, In the absence of statutory provisions to the
contrary, marriage of a womsn teacher is not, in itself,
grounds for disecharge,

23. Within statutory limitations, a school board can
determine its ewn poliey in regard to employment of married

women teachers,
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24, Where a statute specifies the causes for which a
teacher may be dismissed, a board rule setting up marriage
as an additional cause for dismissal 1s not valid,

25. In the ahsence of a statutory provision to the
contrary, a board rule or reservation in the contract to
dismiss a woman teacher on account of marriage may be
legally enforced,

26, ¥isrepresentation of marital status on aceount of
a rule against the employment of married teachers constitutes
fraud,

27. Courts assume that teachers are not to be denled
free speech or a reasonable amount of activity in all publice
affairs,

28, Politiecal activity in the classroom to the point
of advoeating a partieuiar candidate for public office is
unprofessional conduet on the part of a teacher for which
such teacher may be legally discharged,

29. %eal in political activity must not carry teach-
ers to such a degree of offensive partisanship that their
educational msefulness 1s impaired or the school interests
are detrimentally aflected,

30, In subordination and political activity on the
part of a prineipal, justifying his discharge, is not
sufficiently established merely by evidence of persistent
advoeacy of his school poliecies and plans, without







disrespect or personally offenalve conduct toward members
of the bhoard,

31, Oath laws operate as a positive restriction on
the contract rights of a teacher. Presumably one convicted
of violating the oath could be removed by the employing
board,

32 Courts construe the statutory provisions for
teachers'! oaths as mandatory requirements, Where a teach-
ar violates an oath written into the contract, such
teacher may be sumarily discharged for breach of contract,
¥here the law specifies the written contracts shall contain
the oath of allegiance, contracts not so complying are

null and veid,
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