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CHAPTER I
THE PRIMARY LAW IN THE MAKING

The purpose of this thesis is to examine the origin,
enactment and operation of the Direct Primary Code of New
Mexico., What has been the effect of greater publiec partici-
pation in the selection of candidates? Has there been a
change in the quality of individuals who now seek public
office? Has the legislation or the legislature improved
under the law? What are the interests which are for Qr
against the measure? These inquir;os will be pursued in the
pages that follow.

Politically speaking, New Mexico is a new state. The
people who settled this region were sturdy, rough and ready
by heritage and environment, It is an area dominated by
strong men and by factions or groups which in turn are led by
political bosses, A dynamic campaigner exerts widespread
influence over many sections of the state especially among
the laboring class. The sparse population enables the seeker
of office to round up personally a political following.
Individual initiative is still important to success in
politics in the state.

The drama of the political campaign has long been an
integral part of the lives of a large portion of the popula=-
tion. The temperament of the Spanish-American people lends







itself readily to the pageantry of campaign polities. This :
interest results in a large percentage of voters participat-
ing in campaigns and elections. Candidates running for of-
fice during the heyday of the New Deal made capital of the
administrative gifts lavished upon the poorer classes.
Political factions dominated party organizations which con-
trolled the many employees on state and county payrolls, All
of this tended to make the colorful convention and ecaucus
method of seleecting candidates for public office acceptable
to most voters until the latter part of the 1930's. The
direct primary question was discussed and indeed included in
the party platforms since 1930 but there was no concerted
support for the proposal,

In her third decade of statehood New Mexico was dis-
carding her adolescence, Her citizens were taking on a new
concept of the role to be played by the common man and they
began to feel that they too had an interest in the power and
purpose of government., They were acquiring political tradi-
tions which they had never before experienced., Her people
were busy comparing their state government with other states.,
They followed closely the primaries and elections in other
sections of the United States and gradually came to the con-
clusion that New Mexico laws ecould be improved and changed

to allow greater citizen participation in the selection of







persons chosen to represent the poople.1

Until the year 1938 nominations of party candidates
were held in caucuses and conventions, A caucus was held in
each precinet to elect delegates to the county convention,
In each county convention delegates were selected to attend
the state convention. In some instances county primaries
were held but the conduct of suech affairs was left entirely
to the political party. Conventions were extremely noisy and
unwieldy often leaving the delegates in a state of physical
and nervous exhaustion. They were ideally sulted to the
designs of the skillfully maneuvering politicians, There
wvere frequent walkouts by party factions who became dis-
gruntled when their particular and favored candidate lost
the nomination, The disappeinted groups would then hold a
"rump" caucus and both factions would send delegates to the
state convention, There was then much bickering as to which
faction would be seated,

On July 19, 1938 State Senator Floyd Kennedy of
Portales, ardent advocate of a direet primary law, stated in
part:

The last few weeks of political hormswoggling climaxed
by the greatest farce of them all, the Albuguergue

precinet primaries, have done more to make the people

of this state primary conseious than anything before
in New Mexico,

1 Gustav Stolper, Ihis Agze of Fable (New York: Heynal
and Hitchcock, 1942), p. 17.
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Reference was made to the defeat of the Tingley forces
in Bernalillo County by 7644 to 3287. The losing faction
walked out of the county conclave and elected their own
delegates to the state convention. At that time Democrats
of Bernalillo County held their own party-sponsored precinect
primaries to elect delegates to the county convention. Pri-
mary rules provided that the ballot be issued by the county
chalrman., If names printed on the ballot were not satisfac-
tory they could be scratched out and substitutes written in,
This placed precinct voting procedure in the hands of the
faction in office thus allowing little opportunity for other
groups to voice their opinions or to obtaln representation
in the partly assemblies. The Bernalillo primaries were
watehed carefully by voters throughout the state, This
county being the largest in population was able to gend the
largest delegation to the state comvention, Lack of popular
partielpation in nominating candidates caused people to grow
more primary consclous and clamor for some legal means to
express themselves in selecting the persons who were to
represent their particular party in the general election,

There was but the slightest trace of democracy under
the convention system of selecting representatives of the
people. County conventions were manipulated to the will of
the political leaders. Party rules and rules of social pro-

priety were ignored, Candidates and policies were steam-







rollered under the guidance of those in charge of party
machinery,

Under the convention system state party machinery
was controlled by a coalition of strong county organizations.
Obtaining & winning combination in the state was merely a
matter of successful bargaining to gain the support of a
ma jor number of county loadora.2

In the precinet caucus lay the foundation of
organization control, These were strictly controlled by
party henchmen and the delegates selected to r‘prcsont the
particular precinet in the county convention were the per-
sons upon whom the stamp of approvel had been previously
assigned by the party hierarchy. These caucuses were open
to the public but the time and place of meeting were often
poorly advertised so that public participation was practical-
ly nil, Often party factions held precinct meetings at an
unknown or early hour, selected their chosen delegates and
ad journed before the public was aware that a caucus had been
nheld., Small rooms were often designated meeting places.
[hey would be packed with employees on state and county pay-
rolls who were advised to meet early thus preventing other
factions from attending. When "rump" caucuses were held, the

contesting delegations to the county convention would find

2 Thomas C, Donnelly, Rocky Mountain (Albu-
querque: The University of ﬁew Mexico Press, 1 s PPe 237-9.
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that the certifying committee was also machine picked so that
the walkout faction would find that they were still on the
outside,

In an editorial in the Albucuergue Journal a
suggestion was made that the direct primary system be incor-
porated in law with a limiting clause of four years, If this
proved satisfactory, a permanent law was to be established.
This was announced as an attempt to satisfy all factions and
at the same time provide an exit whereby the state could rid
itselfl of an unwise situation should the test indicate that
the direct primary would be impractical in New lnxico.3

Proponents of direct primary legislation attacked the
convention system of selecting candidates, They asserted
that many office seekers, engendered by selfish ambitions,
controlled the state's affairs for personal reasons, It was
believed that this unwholesome influence could be largely
eliminated from party councils by the establishment of a
direct primary system,

The convention system made it extremely difficult for
an individuel citizen to exercise influence over the machinery
of party government., An editorial in the Albuguerque Tribune
pointed out that in the absence of a direct primary or any

other rein over the political headmen the voter could do

5 Editorial in The Albuguerque Journal, July 8, 1938,







nothing but stand helplessly by while they battled to see
* Only those closely
assoclated with the leaders of the incumbent party faction

who would take over the government,

would know who a candidate might be until a selected orator
presented his name to the convention or caucus for considera-
tion, Thls flagrant and usual exercise of political power
often frustrated the natural inclination of the average
citizen to exercise his voting privileges, knowing that
nominations were already decided upon and that the most he
could do would be to place his inconsequential stamp of
approval upon the machine selected candidate,

Democratic party leaders, it was pointed out in the
Alouguergue Journal, could not be naive enough to think that
the voters were going to elect to office any nominee folsted
upon them or that they were not going to rise to protest at
the selfish political manipulations of county conventions and
selection of controlled delegates to the state nominating
convention, "The gang methods , . . would force a state-wide
primary where the people have a volce in party affairs and
nominations."5

The preceding reference was aimed at Mr, John E.
Miles in his position as an unannounced but strong guberna-

torial candidate, as Democratic State Chairman and salaried

# Editorial in Albuguergue Iribune, July 8, 1938.
5 Editorial in %ﬁi Albuguerque jgn;nglz July 1%, 1938,







employee of the State Tax Commission, It was alleged that
Mr, Miles was using his party chairmanship as a whip to bring
counties into line for him, His favorable position made it
discouraging to other party candidates for the same or other
positions and had the effect of drying up the opposition.

The convention system was long the politicians'
delight, The boss politicians selected the candidates and
the people could take them or leave them, 1If a voter dis-
approved his party's manipulations, his only recourse was to
bolt the ticket with a protest vote for a candidate of

another party who was also picked by the politielans.6

A
walkout of a political faction in any county was looked upon
with relish by the opposing party, If the revolt was wide-
spread a large bloc might be willing to consider a fusion
movement,

Editors throughout the state were advocating a direct
primary law, This was an expression of a popular demand,
Editorializing often is the forerunner of the breaking down
of abusive administrative and political practices., This type

of legislation was necessary before the citizens of the state

could enjoy the full privileges of citizenship.7

© News item in the Portales (New Mexico) Iribune,
August 2, 1938,

7 Bditorial in the New Mexico (Santa Fe) Exeminer,
August 2, 1938,







There were many expressions regarding the farcical
conduct of party operated primaries. The movement was fast
growing for state-wide primary legislation with the same
set-up as in regular elections as to fair presentation of
names, registered voting and counting of the ballots, It
was felt that a primary law would allow aspirants to office
in either of the major parties a chance to get thelr nemes
on the ballot and to submit their cause to the voters iq the
primary, The decision as to whether they copld run for
office would be largely taken from the politicians and placodv
before the people in the voting booths,

The first organized attempt to sponsor legislation
changing the method of mnominating candidates for office was
undertaken in the regular session of the 1937 Legislature
with three versions originating in the assembly's upper
chamber., Senators Don, L. Dickason of Bernalille County and
M. H, Tate of Valenclia County were co-authors of & state-
wide primery bill but it was never reported out of the
Judiclary Committee and never reached consideration on the
Senate floor, Another plan, a proposal to let the people
decide the guestion by referendum, went through the Senate
and was killed in the lower chamber, A third plan, a
revised model of the state-wide proposition making 1t
optional by counties, also met defeat.

At this same legislative sesslon proponents of the
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proposed primary measure attempted to obtain the backing of
Governor Clyde Tingley but he declined to take a stand on
the proposal, His legislative advisory committee referred
the proposition, a Democratiec platform plank, to the
Legislature without recommendation,

The judiciary committee reported that it was unable
to agree on a direct primary law because the committee was
evenly divided against such a measure, The committee
pointed out that the argument vas‘-ado on one side that a
direct primary would operate against some voters of the state
and on the other side that modern, progressive provisions
were needed, Consequently, the entire matter of a direct
primary law was submitted to the Legislature without a
definite roconmendation.s

In his administrative message to New lexico's
thirteenth Legislature on Jenuary 12, 1937, Governor Tingley
expressed the desire that all legislators keep in mind the
interest of all groups of New Mexico citizens to the end
that none would be deprived of their privilege of citizen-
ship and that no part of any legislation be enacted which
would in any way be detrimental to any eitizen or groups of
citizens.9 He thus side-stepped the direct primary question

8 News item in The Albuguerque Journal, January 10,

1937.
9 News item in The Albuguergue Journal, January 13,

1937.







and left it suspended without specific instruections even
though he called attention to the fact that it had been
incorporated within the policies of the Demoecratic Party.

On August 5, 1938, State Representative Elmer F,
Taylor of San Juan County in a public letter addressed to the
Governor advocated a speclal session of the Legislature to
enact a direct primary law. This suggestion received wide-
spread publieity throughout the state and considerable publie
pressure was brought to bear on state administrative officials
clamoring for some action on the measure, On August 10,
Jovernor Clyde Tingley publicly announced that a special
legislative session was called for August 22 to consider
enactment of a direect primary law,

The calling of the special session was purely a
political move on the part of the chief executive, On March
15, 1937, the New Mexico Legislature passed a proposed amend-
ment to the state constitution which provided for a removal
of limitations on the number of terms for elective state and

county officials.lo

This proposition was later submitted to
the vote of the people in a special election. Much publie
interest was aroused because it involved control of the state

Demoeratic party organization. One faction of the party, the

1V Thomas C. Donnelly, "The New Mexico Special
Election of 1937 on Constitutional Amendments," New Mexico
Business Heview, 2:164, 1938.
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one under Governor Tingley whose second term was expiring,
sponsored the measure. The other two factions, led by
Senator Chavez and Congressman John J, Dempsey respectively,
pledged themselves to the defeat of the alnndncnt.ll This
factional fight over the proposal 1llustrates the tendency of
one-party states to inter-party :trito.lz

In the special election held on September 21, 1937,
the amendment was defeated at the polls 56,749 to 34,826.13
This defeat of the Tingley sponsored proposal was a definite
set-back for the governor who thought that he had built a
political organization so strong that he could demend what-
ever he wanted from the voters and get it, Removal of office
tenure limitations would have resulted in a vtrlt‘blo
political monopoly in the state im the absence of a primary
law which would have ziven the electorate a chance to
express thelr nomination preferences by ballot.

Political observers credited the calling of the
speclal session to the gubernatorial frustration at having
his measures and policies repudiated by the whole state at
the special election. The Governor hoped that by sponsoring
popular legislation in the form of a direct primary law he

might recoup, to some degree, his waning political prestige.

TI s cit.
12 igfﬂ., p. 169,

13 Ibid., p. 168.
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At the same time it might deal an embarrassing blow to the
organizations of Chavez, Dempsey and Miles, his bitter
political opponents,

At once proponents of primary legislation made them-
selves in evidence., Former Governor Richard C, Dillon,
prominent Republican and first governor to serve two terms
since statehood, favored passage of the primary law with the
emergency clause so that it would be in effect at the fall
election., He pointed out that he could see no racial
disadvantages in the proposed measure. He further indicated
that he had worked actively for a primary bill as early as
1925 when he was a member of the State Senate,

State Senators Don. L. Dickason, Albuguerque, C. C.
Royall, Silver City and Hepresentative Elmer F, Taylor
collaborated on the preparation of a direct primary bill to
be introduced at the special session of the State
Legislature, All three had worked for passage of a primary
bill at the previous regular legislative session im 1937 only
to see their proposal defeated.

A political storm ensued over the state upon the
gubernatorial summons for a special legislative sesslon to
consider direct primary legislation, United States Senator
Carl Hatch declared that, although he never believed that a
statewide direct primary would operate satisfactorily or

beneficially in this state, the Democratic platform promise
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of a primary should be performed as a prerequisite for
maintenance of party responsibnity.l4

Representative Concha Ortiz y Pino, youthful woman
member of the lower chamber who with her father operated a
large sheep and cattle ranch, declared her opposition to a
primary system. She indicated a strong sentiment in her
district against such a bill., She further averred that the
advocates of the proposal were ones whose leadership and
political theory were rejected by the majority of the voters,.
She declared that sponsorship at that time was an attempt at
revenge upon those rejectors, Reference was made to the
defeat of the Tingley forces in the conventions in July of
that year.

United States Senator Dennis Chavez was outspoken in
his disappointment of the primary measure, He injected a
racial note into the proceedings by declaring that enactment
of such a law would be prejudicial to the best interests of
the Spanish-American population., At the same time State
Senator A, K. Montgomery of Santa Fe, opponent of primary
legislation in 1937, reaffirmed his hostility to the
proposal.,

Opposition to the proposed enactment was quickly

organized. The Good Neighbor League was organized in Santa

5 14 News item in The Albuguergue Journal, August 12,
1938.
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Fe headed by Democratic District Attorney Carmody and
Hepublican Judge Reed Holloman., This league opposed any move
toward enactment of primary legislation and predicted that a
primary would infuse raclal and religious issues into the
politics of the state., They quickly organized these clubs in
the countles where they could obtain membership and organiza-
tion,

No one was able to obtalm a stand on the primary
seasure by State Democratic Chairman John B, iiles who was an
unannounced candidate for governor, He was generally con~ -
sidered to be in the favored position for nomination at the
impending Democratic state conventlion, There were cuterys
from all sides, especially from the chuilican Party, against
his continued silence on the proposed legislation, Because
he was a party leader it was thouéﬁt or expected that he
would place himself in a position whereby he would gain
prestige throughout the state by approving the bill,

Supporters of a direet primary law met the challenge
of the anti-primary Good Nelghbor League with the formation
of the Direct Primary League headed by lMiguel A, Otero,
Senior, territorial governor of New Mexico from 1897 to 1906.
Having Otero as chairman of the organization was an
advantageous move by the exponents of the bill for he
represented a considerable political following inm the state.

In answer to the claim of the Good Neighbor League

-.3\;‘-“__;‘ | TR JE
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that such legislation would foment raciasl and religious

pre judices, Otero stated:

I have always favored a direct primary. It will not
hurt the native people of New Nexico but will hurt only
the native politicians of the state. The native people
of New Mexico are well qualified by education, their
interest in politics and government and by thnir v.,‘ﬁrt
tradition to look after themselves. Rather than be

by a primery they will be helped, for it will give them
an opportunity to express th.-seivos instead o
politicians expressing themselves 1ln behalfl of their
people, I think it is a disgrace for any group of
politicians to say tEgt the native population is not
ready for a primsry.

Asked in a statement by Santa Fe District Attorney
Dave Carmedy if he "had accepted the role of a primary Noses™
from Governor Tingley, former Governor Otero asserted that he
was "favorable to a direct primary in New Mexico long before
young Carmody was born."16

Otero, chairman of the state-wide Direct Primary
League, put foryard a Citizens' Lobby Committee chalrmanned
by He Le Boyd, Springer banker, as the organization battle
front agency. This was assertedly designed as a lobby for
the people. In past legislatures there were lobbles from
every interest or group in the state except the people as a

17

whole, By this time there were many county organizations

15 NWews item in The Albuquergue Journal, August 18,
16 News 1tem in The Albuguerque Journsl, August 19,
17 News item in The Albuguerque Journal, August 20,

1933.
1938.
1938,
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of the Direct Primary League and through these were obtained
approximately fifty thousand signatures of persons in favor
of enactment of a primary law.

Caravans of anti-primary exponents deluged the capitol
from all sections of the state as a result of opposition
raised by the Good Neighbor League. On August 24, 1935, the
third day of the special session, a parade of demonstrators
circled the state house amid much fanfare and speech making.
United States Senator Dennis Chavez, who bitterly opposed the
proposal, told the throng that the primary idea at that time
was conceived in hate and personalities., It was reported
that approximately three thousand ber:ons were among the
throng.

The first primary bill to be introduced in the speclal
session was offered by Senators Don. L. Dickason, Albuquerque,
and C, C, Royall, Silver City, who studied closely the primary
codes of other states., The Dickason-Royall proposal was
patterned after the primary laws of New Jersey and Arizona,
the first being enacted during the governorship of Woodrow
Wilson, It provided for the law to be effective in the
selection of candidates in October. Sufficient anti-primary
strength was displayed in both houses to prevent the proposed
primary law from affecting elections for that year. The
required two-thirds membership to make the law immediately

operative was not realized.
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The chief argument raised against the measure
becoming effective immediately was the fact that most county
conventions had already been held for that election year and
nominations for precinct and county offices in those counties
had already been made, To nullify. the results of the county
assemblies in this way would have been a duplication of the
nomination process as the parties had already expressed them-
selves,

Much public action in favor of the proposition was
effected throughout the state, The rank and file of people
were avid advocates of the proposal and the editors of
leading state publications continued their support, Over
two-thirds of the qualified voters of Chavez County signed a
petition addressed to the State Legislature of New Mexlco
asking passage of such a 11'.18 Other groups and individuals
kept pouring their regquests into the capitol during the
special session to enact the proposed measure.

On the eighth day of the assembly the State Senate
passed a state-wide direct primary election bill known as
Senate Bill Wo. 1, by a vote of thirteen to eleven,
insufficient to assure immediate effectiveness of the law,

It was then forwarded to the House of Representatives for

action,

10 News item in The Hoswell (New Mexico) Dispateh,
August 29, 1938.
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On the same day a joint session of the Legislature was
addressed by United States Senators Hatch and Chavez, United
States Hepresentative John J., Dempsey and Democratic State
Chairman John E, illes, Hatch expressed the view that the
measure should be passed on the grounds that if properly
adjusted to New Mexico politics it would greatly benefit the
electorate as a whole, His chief interest in seeing it
passed, however, was in the fact that it had been included
within the Demoeratic Party platform as a definite and
positive plank, Dempsey, Chavez and Miles each assertéd that
a workable primary law was needed and that he was a ;ﬁnrdian
of people's rights which would be impaired by passage of a
hasty and poorly prepared measure, The latter three opposed
the passage of the Dickason Bill, the intent of which was to
meke the law operative upon enactment., Politically strong
party leaders contemplated the possibility of repealing the
primery bill, if enacted, at the following regular session of
the State Legislature,

In the event of enactment of the measure, politiecal
leaders felt that repeal would be more difficult if the
electorate were given an early opportunity of casting their
ballots under direct primary procedure, Positions of party
and faction favorites, already largely selected in precinet
and county caucuses, would be Jeopardized. The possibility
existed that many might be repudiated by popular reaction
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until such time as political machinery became readjusted to
the changed situation., The prestige of sponsoring political
interests would thus have suffered severely.

The House of Representatives passed the measure, known
as the Dickason-Royall Bill, by a vote of twenty-seven to
eighteen, a majority insufficieant to make the law effective
in the 1938 elections, Governor Clyde Tingley signed the
bill into law on September 1, 1938, giving New Mexico a
direct primary for the elections in 1940,







CHAPTER II
THE LAW

New Mexico's initisl primary legislation, cited as
"Primary Election Code," was enacted at a2 special legislative
session in August 1938 theredby establishing a direct primary
election law for the state, 1t provides for the nomination
by certain political parties of candidates for all elective
offices except municipal offices, Stipulations are made for
nominative filing procedure, filing fees, form of ballots,
expenses and dates for holding primaries, In addition,
candidates are required to file a statement of expenditures
which are limited by 1.-.1

In the offieial formulation and phraseology of the
primary law, comparetive legislation from laws of the follow-
ing states was considered: Ariszona, Arkansas, California,
Florida, Idaho, Indiana, Kansas, Louislana, Mississippi,
Nebraska, Ohio, Tennessee and Texas.2

Candidates under the law are selected only by
political parties whose vote at the last general election

comprised at least fifteen per cent of the total number of

votes cast by all parties for the candidates for governor.

T New Mexico Statutes, 1941, Volume 4 (Indianapolis,
The Bobbs-Merrill Company, 1542), p. 1251,

2 Logc. eit.
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This act applies to the offices of United States
Senator, United States Representative, presidential electors,
and to all elective state, district, legislative, county and
precinct officers who are elected at the general election
held biannially upon the first Tuesdsy after the first Nonday
in November of each even numberad yecar, It is not applicable
to municipal offices or to speclal elections heid to Till
vacancies in the United States Senate or in the United States
House of Representatives, Acgording to.an interpretation by
the attorney gemeral, there is no limitation upon the rights
of & political party to nominate whom it may choose under
such rules and regulations as it may adopt regarding munieci-
pal school board elections since they are excluded from the
primary schem0.3

Provision was made for a primary to be held in each
county on the second Saturday in September of each even
numbered year., This provision was amended in 1943 fof
reasons that will be explained later and provided for the
primary to be held on the first Tuesday after the first
londay in June.4 Only qualified registered electors of each
political party participating in the primaries are allowed
to select party candlidates by secret ballot.s This provision

5 New Mexico .qa.mmnn
Supplement, Volume 4 (Indianapolis, The Bobbs-Merril
Companyl 1§45), p. 291,

1bid., p. 292

5 New Mexico Statutes, 1941, op. cit., p. 1252.
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makes of it a "closed" primary law in that only Demoersts and
Republicans are allowed to vote for members of their
respective parties.

It became a designated duty of the governor of the
state to issue a publiec proclamation on the first Monday in
July of each even numbered year caliing a primary election.
(Amended in 1943 from July to April).6 Names of the partici-
pating political parties and the offices to be filled are
included in the governor's proclamation., This information
indicates dates on or before which declarations and
nominating petitions of candldeates must be filed, COnp;cto
state coverage and widespread publicity are required for the
gubernatorial statement so that there is no doubt that all
eitizens are aware of the impending election,

A declaration of candidacy must be filed by each
candidate at least thirty days before the date of thé primary.
o person who has changed his party affiliation during the
twelve month period prior to the issuance of the proclamation
may become a candidate for nomination for any elective office.
An individual may become eligible for candidacy in only the
political party of which he is a duly registered member,

Only those persons who have previously been registered with a

political party are prohibited from becoming candidates of

© New Mexico Statutes, 1941, Cumulative Pocket
Supplement, op. eit., p. 292.
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another party within a period of twelve months prior to the
governor's proclamation., Court decisions have upheld that
this section of the law i1s not applicable to a person who has
declined or failed to show his party affiliation. (State ex
rel, Van Schoyck versus Board of County Comrs., 46 N. M. 472,
131 Pac. (2nd) 278.)7

A judicial decision upheld the principle that denylng
the privilege of candidacy to a person who has been a member
of another political party less than a year before the
primary proclamation is not unconstitutional and does not
deny him equal protection of the laws of the state, This
does not constitute an unreasonable exercise of legislative
authority in the interest of party integrity. (Roberts
versus Cleveland, 48 N, M. 226, 149 Pac. (2nd) 120, 153 A. L.
Re 635.)8 The case at law just cited revealed the principle
that the law is not intended to enlarge upon or detract from
qualifications of citlizens to hold public office under the
constitution, but to determine the qualifications for
nomination as to candidacy in a political party.9 Following
is an example of a declaration of candidacy:

"DECLARATION OF CANDIDACY

I y & qualified elector
(here insert candidate's name)

-—

ibid., p. 295.
Loc. cit.
9 Ibdid., p. 292.

o~
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of precinct No, fa of the
(here insert the number of precinct)
County of y State of New
(here insert the name of county)
Mexico, declare that I am a member of the
Tpolitical party)

Party and desire to become a candidate for nomination for

the office of at the primary to be held
(here insert ofrice)
on the first Tuesday after the first Monday in June, 4. D.,

19__, and I hereby irrevoecably authorize and direct the
officlals charged therewith to print on the offlcial ballot
the name of the candidate recelving the highest number of
votes for the aforesaid office at said primary as the
candidate of the said party for said office at the ensuing

election.

Declarant
wl0O

Post Office Address

At the time the candidate files his declaration for
candidacy, he must also file & petition for nomination signed
by registered voters of his politieal party. Following is an
example of a nomination petition:

"ROMIBNATING PETITION

We, the undersigned qualified electors of the State

of New Mexico and members of the

(here insert name of party)
Party in said State, do respectfully petition that the name

iU Ibid., p. 293,







of be placed upon the
(here insert name ol declarant)

official ballot of the sald party as a candidate for

nomination for the office of

(here insert name of the office)
in the primary to be held on the first Tuesday after the

first Monday in June, A, D., 19__.

SIGRNATURE OF POST OFFICE COUNTY
ELECTOR ADDRESS

wll

The number of required signatures varies according to
the importance of the office. A petition for a preecinect
office requires five qualified signers; county offices,
twenty-rive; Judiclal district or legislative offices in
districts encompassing an area less than the state at large,
fifty; for offices from the state at large, five hundred.

Declarations and petitions must be filed by the
candldate during a period beginning on the first Tuesday of
Aprll of each even-numbered year and ending on the thirtieth
day prior to the date of the primary elections, This must be
accompanied by a filing fee equivalent to three per cent of
the first year's salary of that particular office., Declara-
tions and petitions are filed with the county clerk. For
offices filled by the state at large and districts of more

I 1bid., pp. 293-94.
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than a single county the candidate files with the secretary
of state., In 1943 the law was amended making it unlawful for

any person to enter any county or state filing office prior
to 9:00 A, 4, on the date of such fiung.l‘2 This was
intended to reduce fraudulent and unfair filing tacties, an
illustration of which will be described in the next chapter.

Filing fees of candidates consisting of three per cent
of the first year's anticipated salary are colliected by the
treasurer of the county where the declaration is filed. Fees
from candidates from the state at large are collected by the
secretary of state and then divided among the counties in
such proportion as the total vote of each county bears to the
total vote of the state for governor at the preceding general
election. This money is designated "Primary Election Fund"
which is used to defray the cost of county primaries, At the
same time the secretary of state submits to the clerk of each
county a certified list of sll eligible declarants who
qualify as candidates for nomination for all state offices
other than county., This information is required in the
preparation of the offiecial ballot.

The three per cent filing fee is required only where
the salary is a definite sum fixed by law. Where compensa-
tion is uncertain as in state legislative positions, a filing

I27Tbid., p. 294.
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fee is not necessary, According to an opinion of the
attorney general, the fee paid by a candidate for the filing
of his declaration of candidaey cannot be returned to him
upon his withdrava1.13 Compensation for additional duties of
an elective office for which there is a stated salary should
not be considered in computing the filing fee provided by
la'.:“

Should the primary election fund be insufficient to
defray the expenses involved for holding a primary election
in any county, the deficiency is budgeted and paid by thi
county. The only exception was for defieciencies incurred
during the year of 1938 when all shortages were paid by the
state from 1ts genersl funn.ls

Not less than twenty days prior to the date of the
primary, each county clerk groups together all candidates for
each party and prepares separate ballots. The ballots are
numbered, are of uniform size and are printed on white paper
in black ink. Across the top is captioned, "OFFICIAL DIRECT
PRIMARY ELECTION BALLOT." Underneath is printed the name of
the political party, the date of the primary election and the
name of the county, Then follow the words, "To vote for a

person mark a cross (X) in the square at the right of the

.ilg' 295.
w Mexico Statutes, 1941, op. git., p. 1260

b
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name of each person for whom you desire to vote," succeeded
by the designated office in both the English and Spanish
languages.16 Also included are instructions as to the number
of persons for whom a choice should be made. Following the
designation of office appear the names of the candidates in
order of fillng. The position of offices thereon are
arranged as follows: first, candidates for United States
Senator; Congressional candidates; presidential electors;
state candidates; leglslative candldates; distriet candidates
to be voted on in more than ome countyj and last, county
candidates.l’/ All printed material must be in both the
English and Spanish languages with the exception of names of
candidates, GSenate Bill number 265, approved April 13, 1945,
empowers the secretary of state to issue a rule or regulation
prescribing the form of ballot to be used in primary
electlons.l8

In each county the board of county commissioners is
responsible for appointing election judges and polling clerks
on or before the third Monday prior to the date of the
primary election, Three election judges and one polling
clerk are appointed for each precinct, In the event that

more than two hundred votes were cast in a precinct for
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governor at the preceding election, two clerks are appointed,
The duty of the clerk is to assist only those members of
their own political party to mark ballots upon a sworn affi-
davit stating an inability to mark their own without
19

assistance. |

Election officialz will deliver to a voter only the
ballot of the party designated as his party affiliation on
his affidavit of registration, The write-in method of voting
is not permitted so the voter must select cand;datcs from
among the names printed on the official ballot. (State ex
rel, Van Sechoyck versus Board of County Comrs., 46 K, M. 472,
131 Pac. (2nd) 278.)%°

The general election laws of the state govern the
manner of holding primary electicns., The powers, duties and
compensation of all election officials are imposed by law.
Three days prior to the date of election, each county clerk
must furnish proper registration data to all election
officials within his particular county for the purpose of
assuring that only duly registered electors cast their
ballots on election day.

Following the selection of candidates as a result of
primary elections, the county and state canvassing boards

IVE!MM,"%?.‘J, Cumulative Pocket

Sugolemea& ¥ :’g%%.égg?. 295~







certify to the county clerks the name of each person
nominated by each political party. County commissioners
comprise the county canvassing board. The state canvassing
board is composed of the governor, chief justice and the
secretary of state as provided in the New Mexico Constitu-
tion, Article 5, Section 2.2 7he person receiving the
highest number of votes of his party at the primary election
is the nominee for office., If more than one candidate is to
be elected in the general election for the same office and
for the same length of term, then the necessary number of
candidates to fill the offices are selected from those
persons recelving the highest number of votes in the primary.
The county clerk arranges to have the names of the accredited
and certified candidates placed upon the official ballots
which are prepared for the next general election. In the
event that two or more candidates have similar names so as to
tend to possibly confuse the voters, their occupation and
official address are printed in both English and Spanish
under the names on the primary ballot., The attorney general
invites attention to the requirement that the name of a

candidate appear on the general election ballot the sanme as

it appears on the certificate of the state canvassing board.22
21 New Mexico Statutes s Volume I (Indianapolis:
The Bobbs-lerrill Coapany, 19‘2 p. 193.
2 New Mexico , 1941, Cumulative Pocket

wy op. cit., Po 298,
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If a vacancy exists in the list of candidates of a political
party which is entitled to representation at the next general
election, the vacancy may be filled by the party committee
of the county or the state. This may be done at any time
prior to the general election and only in case that the
individual concerned was a candidate for nomination in the
prinary.23 }

Separate primary ballets are prepared for each
precinet with the precinet candidates eontaiaeﬁ thoreon in a |
manner simllar to the generel primary ballots., Bach voﬁeg,
upon reporting to the voting officials on the day of elec-
tion, is handed a precinet ballot along with the ballot conm-
taining the county, state and other candidates, The elector
then votes both ballots in the same manner, In accordance
with an interpretation of the law by the attorney general,
separate ballots are not required for precinets in which no
formal declaration of candidacy has been tilod.a‘
Legislation 1imits campeizn expenditures by each

candidate at any primary election, The following amounts
are maximum authorizations for legitimate campaign expenses
exclusive of money spent for necessary personsl, travelling

or subsistence expenses: for United States Senator, thirty-

five hundred dollarsj; Congress or governor, twenty-five

2 B2 -







_ 33
hundred dollars; Supreme Court judge, one thousand dollars;
for any other office for which electors of the state Qhall
vote, fifteen hundred dollars; for district judge, district
attorney, state senator or'representative, two hundred rifty
dollars; and for any other offices for which electors of a
county or a subdivision shall vote, two hundred fifty
dollars. In an opinion by the attorney general, a candidate
is not limited in campaign expenditures for items such as
stationery, postage, printing, necessary trlvelling'and
subsistence expenses, Advertisements in pnblications,
political cards and banners all constitute printing so a
candidate is not limited in expenses incurred regarding these
itemlozs

In the event that a candidate should receive the
nomination of a political party and fail to report properly
his campaign expenditures, he will be denied the certificate
of nomination and his name will not appear on the officlal
ballot at the ensuing general election. A candidate who does
not receive the nomination and who falls to properly report
his cempalgn expenses is gullty of a misdeaaeanqr and 1s
subject to a fine of not less than twenty-five and not more

than five hundred dollars. If a candidate expends more money

or other things of value than allowed by law, he is

25 1Ibid., p+ 299.
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considered gullty of a misdeameanor and fined from one

hundred to two thousand dollars and is subject to imprison-
ment in the county jail for six months to two years,

When tie votes result between any two candidates
running in the primary for the same office, the question of
who should be determined the winner is decided by lot, The
method of settling such a tie is the same as provided by law
for a tie at any general election. A committee composed of
the two candidates involved, the county chairman of that
particular political party, the judge of the distriet court
for that county and the county commissioners will decide the
manner in which the decision by lot will be effected. A
certificate of nomination will then be issued to the
candidate chosen,

Any candidate may demand a recount of votes if he
feels that some error or fraud has been committed in counting
or tallying the ballois or in recording and certifying the
results, If a candidate so desires, he must file his request
with the county clerk within five days following the issuance
of a certificate of nomination in the case of precinct or
county offices and within ten days after the issuance of a
certificate of nomination for all other offices. The county
clerk will then notify the county commissioners, acting as a
canvassing board, who must within a three day period open the

ballot boxes of the contested precincts and recount, retally
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and recertify the result of the primary election. Candidates
who are affected have the right to be present in person or by
attorney and with the desired clerical help.

If a recount is for any office other than county or
precinct, as for example the office of United States Senator,
the county canvassing board will make the recount for each
candidate whose office is recounted, Results are then
forwarded by the several county recount boards to the state
canvassing board which is bound by law to accept the recount
tabulation as final.

Following a recount by the county and stete canvassing
boards, certificates of nomination will be sent to successful
candidates in the light of the second counting of the primary
ballots, The state canvassing board must meet within twenty
days following the primary election if action is demanded due
to a requested recount. It must remain in session until a
complete canvass of returns from the county boards has been
accomplished.,

In the state's initial primary in 1940, John J,
Dempsey contested the results in the balloting in several
counties and demanded a recount, The court maintained that
the state canvassing board did not err in declining to throw
out all the votes in six precincts in which it was impossible
to determine for whom some unregistered voters had cast their

ballots, The court further decided that the state board was







correct in taking the stand that under the law they are not

entitled to disenfranchise so large a number of voters.

(leese versus Dempsey, 43 N, M. 485, 153 Pac. (2nd) 127.)
The election of any candidate to whom a certificate

26

of nomination has been issued may be contested by an unsue-
cessful candidate. Any defeated candidate may appeal any
Judgment or decree entered in the contest to the highest
state tribunal, Ballots must be preserved by county clerks
until it is assured that there are no impending eontests or
recounts or until contests have been finally determined.
Procédure for contests is established from time to time as

occasion demends by rules handed down by the Supreme Court of

New Mexico which is the legal arbiter in such cases.

The "Primary Election Code," which gave to the state
of New Mexico its first primery law, legally provides for a
Just and equitable distribution of suffrage and citizenship
privileges, Any person may file for office if requirements
as to declarations of candidacy, filing fees and nominating
petitions are observed. Electors, candidates and potential
candidates allke are protected by law and have legal recourse
in the event that irregularities are proved or suspected.
The rough and ready politics of New Mexico has come to feel

for the first time the reins of publiec sponsored legislation,

20 Ibid., p. 300,







CHAPTER III
THE LAW IN OPERATION

On July 1, 1940, Governor John E, Miles issued a
formal declaration calling for a primary election for
Seplesber 14, This was the sigmal for a rush of hopeful
candidates to file for the office of their choice. Governor
iles was the [irst to file as his notice of candidacy
accompanied the official proclamation.

Charges and counter charges of unfair candidacy
declarations marred the otherwise serene and official opening
of this first state-wide direct primary election campaign.
Opening day for filing was the date upon which the governor
issued his formal proclamation and extended from July 1 to
August 15. Many were waiting in line before registration
ofiices opened hoping to be the first to file for the various
of{ices., According to law the names of cendidates were to
appear on the primary ballot in the order in which they filed
for candidacy.

OUne Demoeratic candidate for state land commissioner,
Carl Faubion, Quay County Clerk, charged that he was squeezed
out of his rightful place at the head of his party's ballot.
He declared that he had been first in line for filing and
that Santa Fe District Attorney David Carmody was permitted

to enter the secretary of state's office and file for several
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candidates, including H. K. Rodgers, an opponent of
Faubion's.1 Candidate Faubion protested to the secretary of
state who in turn referred the matter to the attorney general,
o action resulted from the alleged irregularity except the
subsequent nomination of Faubion's oppenent,

Considerable interest was manifested regarding the
method of placing names of candidates on the primary ballot.
in the order in which they filed their declarations of
candidacy. This requirement appeared to be as fair as any,
though in some states laws require that names be listed
alphabetically, by rotation or by lot, One editor thought
that the volers were going to scan the list of names
thoroughly before making a selection, The peéople had been
operating under the convention system for so long that they
were expected to welcome the privilege of voting for the
person they wanted to see on the party ballot in the general

election in November.2

It was generally felt that few would
be so careless with their own prerogative to exercise their
own highly valued judgment as to vote for the first name on
the ballot, At the same time the number one position usually
carries with it a psychological advantage, especially when

candidates are virtually unknown to a large number of voters.

L News item in %gg igggg:t, July 2, 1940.
2 Editorial in y July 2, 1940
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It was expected that good and bad points would be

disclosed as the primary law unveiled itself in operation.
One advantage wes immediately noted. The man or woman with
designs on public office must first inform the people.
Within a few days after the opening of the filing period the
chief candidates were already in the field. Under the old
convention system the voting publiec would not know the
ldentity of thelr candidates until the last day of ;hn
session. Under that ayuto-‘th; candidates compromised with
the bosses, Under the prinarfincthgd,'thoorotically, the
candldates and the people deal with each othor.3

At the close of the first officlal week of Hew
dexico's first primary in action, there were thirty
Demoecratic names filed for nomination with the secretary of
state and not one Republican. 8State Republican Chairman
John Emmons indicated that Republican candidates were inten-
tionally postponing filing for office until after the
Democratic national convention. The idea was to all&v the
incumbent party to publicize its platform and then launch its
own policies, being 1n a position to offer a more imposing
platform to the voting publie., Republicans were in no rush
because their chances were never as favorable as their

opponents and party leaders were anxious to see if the

3 Editorial in The Albuguerque Tribume, July 2, 1940.
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presidentizal nomination of Wendell Wilkle on the Republican
ticket would have any effect in the state. If returning _
Republican strength had been observed, there would have been
no dearth of immediate noaination seekers,

It was expected that Clyde Tingley would announce a
formal declaration during this period for the Demoeratie
gubernatorial nomination, As former governor he had been
instrumental in the enactment of the primary law, He main-
tained a verbal barrage at Governor Mdiles and others who na&
opposed the law in the making and declared that the ones who
were once against it were the first to file under tgs protog—
tion it afforded. Mr, Tingley cleimed that no candid;to
would be favored by having his name at the top of the ballot.
He asserted, "It doesn't matter who is first. It’s who the
people want that counts. They'll know how and when to
scretch."‘

Democratic names included on the official ballot at
the general election held on September 14, 1940, indicated
that except in a few instances the first candidate named on
each primary list was the one favored by the state and county
organizations,

It was charged that many candidates had been assisted
in thelr campaign for nomination by payment of monies

¥ News {tem in The Albuguerque Journmal, July 4, 1940.
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directly from the party treasury, This was declared to be a
violation of Section 22 of the Primary Election Code which
provides that party funds will not be used for any one
candidate as against any other party member running for
office. It was alleged that Governor John BE. Miles, seeking
nomination for reelection, had been aided in his campaign by
party funds while other candidates had been left to make
their own way. It was further charged that certain New
dexico newspapers, favorable tb tho ;andidncy of Governor
iiles, had received substanﬁ1a1<he1p from the Democratic
party treasury, Many county chalrmen received campaign funds
far in excess of county organizational needs, while other
county chairmen who were not assisting individuals favored by

the state administration had been left to shift for them-
5

selves,
Operation of the primary law brought more forcidly teo
public attention the practice of assessing the salaries of
state employees two per cent for the building up of campalgn
“slush" funds, Federal employees had recently been freed
from that type of coercion by the passage of the Hatch Act.
Ifhere was no state legislative counterpart to this federal
law offering protecllon to state employees whose positions
were dependent upon the party in power. This supplied a

7 News item in The Albuguergue Journal, September &y
1940,







42
large sum to be included in the party funds which was to be
used for improving the position of the party as a whole. On
September 1 and 2, 1940, The Albuquercue Journal published a
series of articles to show how the assessment system worked.
The editor ettempted to portray by photostated coples of
endorsed checks that unaccounted sums of money had found
their way into the coffers of the state Demoeratic fund and
were being used by Governor Miles to improve his position for |

nomination as well as others in the state whose candidacy he
6

favored,

As the date for the first primary election drew near;
the various party factions used every means at their command
to influence the voters to follow certain individuals in the
formulation of party tickets, Slates of candidates were
advocated over the air, in the newspapers and from the
speakers' platform. Voters were urged to cast their ballot
for the first name, fourth, or sixth, as the case might bde
for specified offices.

The vote in the primary was exceedingly light demon-
strating the usual public apathy regarding the selection of
persons to represent the citizens in state and local govern-
ment, As usual there was greater voting participation by

the Spanish-American population.

6 Bditorial in The Albuguergue Journal, September 1,

1940,
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The primary election and aftermath was replete with
the usual charges of coercion, counter-charges, acknowledge-
ments and comments attendant upon any election following a
storamy campaign. As usual the winners were contented claim-
ing that the first primary for the state was successful and
completely free from irregularities and that the people them-
selves had made the selections., Only the losers found cause
to lament and to charge their opponents with coercion at the
polls. Representative John J. Dempsey, loser in the
senatorial race against incumbent Senator Dennis Chavez,
charged intimidation of voters in the election. Charging
"bossism" and "disenfranchisement" of qualified and honest
voters, he requested a Federal Bureau of Investigation probe
of the reported primary election frauds. He reported that
some ballot boxes had not reached county clerks until forty-
eight hours after closing of the polls while the law required
that they be turned in within twenty-four hours following the
end of the voting period. Dempsey claimed, "It was in those
boxes that were held out that the big job was done." He
further charged that in Santa Fe County a candidate had four
hundred ballots printed without the consent of the county
clerk and they found their way into the ballot boxoo.7

John J. Dempsey contested the results in the balloting

7/ News item in The Albuguergue Journal, September 18,
1940,
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in several counties of the state and demanded a recount by
the canvassing boards of those particular areas. In the
retabulation he gained a few hundred votes which were far
from sufficient to offset the majority of his senatorial
opponent, It was alleged that many ballots appeared to have
been marked by the same person though there was a complete
absence of affidavits of assistance to be found in the
boxes.8 .

In the state's second direct primary oioction on
September 12, 1942, an extremely light vote was tabulated
prineipally because so many men were out of the state in .
military service or in war industry. Public time and oftort
were concentrated on war and on issues that extended far
beyond state problems and "politics as usual." The
Republican party had no contests, there being but one name
entered on thelr ballot for state offices, Only a complimen-
tary vote was cast thereon. The Demoerats as usual had
several candlidates for nomination on their ticket and
nominees were selected after a lively campaign. In general
the election was orderly and not marked by vituperative
charges and the pyrotechnics which were attendant upon the
first primary in 1940,

lMost noteworthy event in the second primary was the

U News ltem in The Albuguergue Journal, Septeamber 28,
1940,
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clash between two factions withim the Pemocratic party. One
faction under United States Senator Dennis Chavez, who
supported Bryan Johnson in the governor's race, bitterly
attacked the gubernatorial candidacy of Jobhn J. Dempsey.

Even though Chavez' term extended for another four years, it
was quite possible that should his opponent become governor
Dempsey would have sufficlent state organization to defeat
hiw in his bid for reelection to the Senate in 1946,

Chavez used three methods of attack on Dempsey, The
first was an effort to make Demoerats boliovo'th:tznonpsoy
was intimately connected with the worst state administration
that New Mexico had.ever had, The goveinbr of the state at
that time was John E, Miles who was completing his second
term in office. This attempted smear on the state administra-
tion by Chavez represented a direet change of attitude from
that of 1940 when he lauded the Miles administration and
accepted help from its organization to win the senatorial
nomination by a narrow margin from Dempsey. The second was a
direct appeal to racial prejudices charging that the Spanish
speaking voters were about to ‘lose their only chance for
representation in government, The third was an effort to
appear as an advocate of clean government which he maintained
must be had for the state even at the cost of cutting across

party lines at the polls. Subsequently Dempsey won the
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Democratic nomination for governor.9 A week prior to the
second primary election Eldo McLaughlin, legislative
representative of Division 70, Order of Railway Conductors,
released the results of a questionnaire on the primary law
sent to candidates in the forthecoming primary. The ropliel‘
showed a varylng reaction with a majority favorable to the
system, The questions propounded were in part: (1) Do you
favor selection of candidates for public office by direct
primary procedure? (2) Will you use your influence to oppose
any effort to repeal the primary law? (3) will yoﬁ work and
vote for laproving and strengthening the present primary law?
(4) Do you favor judicial jurisdiction over election contests
arising under the primary law? Most notable candidates
publiecly favoring the law were United States Hepresentatives
Clinton P. Anderson, John J, Dempsey and candidate for
lieutenant governor James B, Jones of Albuquerque, the latter
favoring a "run-off" amendment. Several indicated a dislike
for the phraseology of the questions and would not answer

them. This demonstrated an inner fear of publicly opposing

the law.lo

At the first wartime session of New Mexico's State

Legislature in January 1943, an attempt was made to repeal

9 Editorial in Vegas Optic, September 6, 1942,
10 Hews item 1n¥%§g 195;9;1, September 8,

1942,
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the law, GState Senator J, B, Garcia, Las Lunas Democrat,
sponsored the repeal bill on the grounds that it was not
suitable in this state. The repeal attempt proved
unsuccessful.,

Revisions in the direct primary code were effected
in the second half of the state's split legislative session.
The date for primary elections was changed to the first
Tuesday after the first Monday in June whereas the date set
originally by law called for primaries to be held on the
second Saturday in September of even numbered years., This
provided more time for the candidate to organize for the
campaign and enabled the voters to better acquaint themselves
with the qualifications of those seeking office. Certifica-
tion of successful candidates was added as well as judieial
disposition of recounts in the event of disputed elections,

Balloting in the third direct primary election held on
June 6, 1944 was light as was expected during the war years.
The campalgn was different from previous ones in that the
bulk of the campaizning was done by the Republicans instead
of the Demoerats. Chief interest lay in the lively contest
for gubernatorial nomination among Republicans. Governor
Dempsey, who was seeking renomination in the Democratic
primary, had a woman opponent, Mrs, Edna Peterson, IHis
confidence was reflected by his lack of campaigning as he
spent most of the pre-primary period in the nation's capital.
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Less then half of the registered voters attended the polls te
cast their vote, MNost of the talk was about the Allied |
invasion of Europe and 1little about the election, both of
which oceurred on the same date., The Demoeratic vote dropped
off from the previous primary election while the Republican
vote more than doubled,

Little significance was attached to the gain or

decrease in a comparison of party voting strength. Condi-

tions since the 1940 primary were largely reversed rc;‘rclng T

political contests which induced voting. The Republicans
nominated a strong candidate for governor, Carrcl G.
Gunderson, Grants merchant and former state legislator, and
presented to the public a well-rounded ticket. There was
indication that the discord within the Democratic party was
not healing and that they did not have a ticket on which to
build strength. Governor Dempsey had only nominal opposition
but his weakness was shown in several counties, particularly
Bernalillo and Grant, where surprisingly heavy balloting was
cast for his opponent, The prestige of former Governor John
E, liles suffered a new low when his opponent for land
commissioner, Tom Wilson, a political unknown, gave him a
close race, rolling up heavy votes in several Democratic

counties,

The primary election campaign in June of 1946 was high-
lighted by two developments., The first was the great number

.
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of candidates and particularly frenzied campaign activities
by them., The second was an apparent lack of interest on the
part of voters,

From Washington, Senator Hateh urged renomination of
Senator Chavez who was opposed by Governor John J, Dempsey in
the senatorial race., Hatch asserted that defeat of Chavez
would result in the election of a Kepublican. Major General
Patrick J. Hurley, former secretary of war and later special
ambassador to China, was unopposed for the Kepublican '
nomination for senator, There appeared to be a‘gonorul
feeling among Republicans that Hurley would h‘f@ a,imch
better chance of winning over Dempsey than he would over
Chavez in the forthcoming general election, Hatch further
declared for a return to the convention system of nominating
state candidates, He indicated that he had opposed the
direct primary since its adoption in 1938, The Senator
invited attention to the Democratic primary in which fifty-
seven candidates sought nominations to fourteen offices.
This was indicative of the confusion which muddled the minds
of voters and candidates and confirmed his belief that the
state "should scuttle the direct primary and return to the
11

convention system."

Senator Chavez, always a tough campaign opponent,

11 Associated Press Dispateh, The Albuquergue Journal,
June 4, 1946,
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vigorously attacked John J, Dempsey and his asphalt highway
contracts with state and federal government. John E, Mles,
unopposed for state land connissione: in the Democratic
primary, indorsed Chavez by referring to him as one of the
most influential and outstanding senators in the nation.lz

The Democratie party administered a resounding defeat
to the forces of Governor Dempsey in the fourth direct
primary election. This was accomplished despite the fact
that the Governor had control of the entire state party
organization, The overthrow was a vindication for the people
in attenpfing to place the nomination of party representa-
tives more completely in their hands., The result further
demonstrated that no matter how strong a party leader might
be, the primary is a means whereby concerted action by the
voting publie can overthrow him,

Results of the balloting in the Demoeratic primary
indicated that the political prestige of Senator Dennis
Chavez in the state had not diminished. His victory over
Governor Dempsey was indicative of his resourcefulness and
astuteness and was equal to that of his political acumen in
the campaigns of the past. This was aided quite materially
by his pointing out to the native population that they no

longer elected governors to office and that to repudiate his

i< Associated Press Dispatch, The Albuguergue Journal,
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leadership 2t the polls would be to toll the death knell of
the last great champion of the Spanish speaking population,
Senator Chavez successfully appeals to the native votes in
continuing his position of dominance in New Mexico polities.

In spite of the numerous czndidates seeking office in
the primary election held on June 4, 1946, the persons
nominated were the ones generally expected to emerge
victorious, GSenator Chavez will lead the Democratic sena- _
torial race in the 1946 general election against Republican A
General Hurley, Thomas J. Mabry and John E, Miles are !gﬁi- Vel

nated as Democratic candidates for governor and state 1:5&
commissioner, respectively.

In the fourth direct primary election the chief
interest centered in the struggle for nomination for
candidacy to the office of United States senator. This was a
clash between two political factions within the Democratic
party, headed respectively by Chavez and Dempsey. As the
years have come and gone during the trial period of the
primary law in operation, the dominant position of Senator
Dennis Chavez in New Mexico appears stronger with each
passing election, His political leadership in state affairs
appears well established so long as his Spanish voting
constituents remain regular in their voting habits or do not
attach themselves to a different political faction.

The law has withstood the onslaught of primary
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opponents since 1938 but the original act has been changed
little. At each state legislative session repeal atteumpts
have been deall with successfully. Professional politicians
continue thelr opposition to the measure, especlally those
from the eastern part of the state where it is commonly felt
that their section of New Hexico is not getting its propor-
tlonate share of top state positions., Only time will

deterumine the destiny of direct primary nominating procedure
in this state.







CHAPTER IV
PROBLEMS OF THE PRIMARY AND SUGGESTED SOLUTIONS

The nominating procedure is but one aspect of the
political party system., One of the chief objectives of any
political party is to secure control of the personnel who
occupy offices in government. In order to accomplish this
goal, parties must offer to the voting public candidates to
be approved or rejected, The ordinary voter looks upon the
general election as the crucisl point in the selection of
public representatives., Party leaders and professional
politicians, however, are more deeply concerned with the
election preliminaries in which a large number of potential
party candidates are reduced to one for each elective
ottice.l

The direct primary procedure evolved during the middle
decades of the 1800's, Research has disclosed that it was
first used by the Democratic party in 1842 in Crawford
County, Pennsylvania, During the early years of its evolu-

tion it was known as the "Crawford County Plan.'2 It was an

attempt to circumvent the evils and inconsistencies of

1T A, N, Christensen and B. M. Kirkpatrick, The 2

Po » 2nd the Politicians (New York: Henry Holt a
Co::p&.'xyé 1941), p. 300,

Robert C, Brooks Egllstsgl 232112% and Ell£§§§31
Reforms (New York: Harper’and Brothers Publishers, 1933),

Pe 261,







convention nominations by placing the responsibility of
selecting candidates upon the sovereign voters themselves.
This plan was used by the Demoerats in Crawford County until
1850 and was then revived by the Republicans of the same
county in 1860, Thereafter the plan as a party rule began
to spread throughout the counties of most states. In 1903
fiisconsin became the first state to enact state-wide direct
primary legislation. During the next twelve years the new
idea spread so rapidly that by 1915 thirty-three states had
adopted it in some forl.‘ At the present time candidates for
public office are nominated by primary elections in forty-six
states, the two exceptions being Connecticut and Rhode
Island.s

Under our elosed primary system only the voters
legally registered as members of the participating political
parties have a voice in the selection of candidates. Certain
professional groups, among them public school teachers, often
profess no party allegiance and prefer to register as
independents, Many men and women prefer to hold themselves
aloof from sharing in the mundane affairs of everyday
polities. They may resent a publiec declaration as to how

c——

5 Ibid., p. 262,
4 Loc. git

. § Austin F. Macdonald Aneriean State Government
Admin (New York: Thomas « Crowell Company, 9429?

p. 08,
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they usually vote and the very thought of party organization
and regimentation may be repugnant to them, Such individuals
prefer the open primary where no test of party allegiance is
imposed, At present there are eleven states operating under
open primary legislation.6

New Mexlico voters must subalt to a test of party
affiliation in order to qualify as electors in primary
elections, No person who has chenged his party designation
within twelve months prior to the primary election may vote
in the nominating process. This necessitates a system of
strict registration of voters in order to ascertain the
identity of qualified primary electors,

Declaration of party affiliation destroys somewhat the
sacredness and secrecy of the ballot., In the past enormous
stress has been laid upon the right of the voter to a secret
ballot and many sorts of devices have been employed to assure
continuity of that demoeratic privilege. After generations
of indoctrination in the advantages of secret ballot usage,
it is no wonder that many voters resent party tests. This
causes many people to intentionally disenfranchise themselves
to party declarations. This resentment is not aroused in
primaries of the open type. Popular reaction against closed

primaries 1s best expressed by the faect that the number of

SM-’ p. 90.
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states employing open primary measures has increased from two
to eleven during the past few yoars.7

Closed primary procedure has the tendency to reduce
"party ralding," or at least to impose some barrier upon
forays by one party upon the ballots of another., Under the
cpen primary, when a strong candidate comes up for nomina-
tion, the voters of the opposing party may throw suflicient
votes to his opponent, a much'less capable man, to nominate
the latter., This practice would be especially tempting to
Republicans in New Mexico where they have few contests in the
primarles, 8ince the dominant party in the state would be
the one to suffer in any change from closed primary methods,
it is not expected that changes are imminent in this regard.
Our present system does not alleviate party raiding, however,
for many Republicans register as Democrats in order that as
official members of the dominant party, they may have a more
expressive volce in the selection of candidates for office,
The most that can be expected is that this type of guerrilla
warfare may be suppressed sufficiently to prevent its
occurrence at the last moment in the deciding of doubtful
8

primary contests,

Some dissatisfaction has resulted from the practice by

7 Loc. é
8 Theodore W. Cousens,

%§§%§Ll§£1%?% in America (New York: rhoﬂagcnillnn Company,
,po -
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some candidates of accomplishing and filing several nominat-
ing petitions. This attempt to establish a pilcture of a
large political following 1s looked upon as a superfluous
nuisance by the voting public., One petition is suffiecient to
assure a candidate a place in the primary. In general the
enorsous mass of petitions received by state and county
officers are examined rather perfunctorily. Objections by
rival candidates, however, or other informastion leading to
suspicion of forged signatures or to other irregularities
may keep names off the primary ballot. Fallure to properly
count petition signatures cost one candidate a chance at the
highest eleetive office in the state. Gubernatorial
candidate Jimmy Caldwell, in the 1946 Demoeratic primary,
filed his declaration of candidacy, nominating petitions and
a check to cover required filing fees, The secretary of
state refused to file his name as a candidate when 1t was
discoveraed that there were only four hundred ninety-nine
names on the petition whereas the law (Ch, 56, Sec. 309)
requires a minimum of five hundred.9

New Hexico is one of ten states which combines

19 Most states make use of

nominating petitions with fees,
the petition method in qualifying individuals for candidacy.

The required number varies with the importance of the office

7 News item in The Journal, July 12, 1946.
10 Macdonald, 9p. oy Do 89,
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and also with the state, Petitions must be supported by the
signatures of a given number or a specified percentage of
party electors, The number required is so low that 1t will
not interfere with a person who seriously desires to become
a party candidate, Illineis, however, specifies that a
sminimum of one thousand signatures accompany the application
for candidacy for the office of governor. In four states,
Delaware, Indiana, Oklahoma and West Virginia, a declaration
of candidacy is sufficient and requires no petitions or

filing fooc.ll

A few states allow candidates to file with
their declarations of candidacy accompanied by either a
petition or a fee, |

Names on the official ballot in the direct primary
elections are entered in the order of filing their respective
applications for candidacy and nominating petitions., This is
objectionable chiefly because it introduces an unseenly
scramble for positions outside the office where such
documents are filed, When listed alphabetically, as in many
other states, candidates who appear first do so through no
effort of their own., Hence certain candidates are handi-
capped by names starting with letters far down in the
alphabet,

Opinion appears divided on the advantage of being

“11 Loc. cit.
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listed first on the primary ballot. In offices in which

considerable public interest is manifested, as in top state
and county positions, machine backed candidates win almost
invariably no matter how listed. Persons seeking lesser
offices, which are not particularly worth any great amount
of political attention, find that the initial spot is the
favored one, When a voter 1s faced with a 1list of relatively
unknown names the first one is usually marked., This natural
inclination is counteracted in nearly half 6: the pria@ry
states by rotating the names on the ballot., By this method
the name of each candidate for a given office is placed first
on an equal number of ballots or in an equal number of
counties. Many authorities consider this the most equitable
method of filing names for candidacy. The general rule is
that the individual seeking office has little chance without
the endorsement of party organizations.

In operation, the direet primary law in New Mexico has
not led to appreciable changes in the character or ability
of persons nominated, neither has it destroyed political
bosses or political organizations, Hopes for improved legis-
lation have also proved disappointing. It has led, however,
to waste in election administration, in advertising and in
printing ballots, There are now two elections instead of

one, thereby increasing the complexity of election machinery.

There appears little evidence of improvement in the
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qualification of persons now seeking public office., There
is now a greater chance for incompetent individuals to
occasionally gain office, Under the convention system
candidates were selected by organization leaders who con-
sidered qualities most acceptable to a majority of the
people. This selection had to be attentively made so as to
compete favorably with candidates endorsed by the opposing
party.

Persons now elected to public office are often more
independent than when selected by the controlled e¢ligue of
a party organization in caucus, }rhsy regl that since their
candidacy is endorsed by the voting publie they can be more
responsive to the attitude of the people, MNembers of the
state legislature are less subservient to county and state
politiecal leaders and organizations, This is especially
true regarding legislators who are independent in business or
by profession, This independence when it exists, however,
is no indication that improved legislation is the result,

Provisions for producing a balanced ticket are not
included in primary procedure except insofar as party
machinery exercises its influence, Under the convention
system care was exercised to select candidates who repre-
sented the various geographical sections of the district and
the important racial, religious, and economic elements of

the party. On the other hand elections under the primary may
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leave sections of the state or district and important groups
of the electorate out of political consideration. One of the
reasons for opposition to the present law in the esastern part
of the state 1s because political leaders from that area
believe that their particular section is being neglected in
the selection of candidates for state offices. It is quite
possible for two strong candidates to a particular office to
come from the same section of the state and thus certain
regions are denied equal representation., As far as the
political parties are concerned, both are equally exposed to
the same danger since they operate under the same primary
election law.

The state primary code, in general, has caused an
increese in popular voting interest, The percentage of
voters who participate in direct primary balloting is higher
than the percentage that voted for delegates to nominating
conventions, There is no way to accurately judge from what
section of the population the increase comes, In a survey of
this problem in New Jersey the increase was found among the
working class of the industrial cities; in other cases among
the business and professional population, It could not be
determined that popular interest in primary elections showed
any tendency to vary according to the wealth, education or

economic status of the voters.12 There is always the

IZ Charles A, Beard, American and Politics
(New York: The Macmillan Company, 1935), p. 564.
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possibility of upsetting the calculations of the party

bosses by a popular trend among the electors. Probably
machine control of nominations has been mildly reduced for a
political organization must have the support of at least a
plurality of voters of the party. Under the convention
system & small minority usually controlled the selection of
party candidates but the primary provides each voter an

opportunity to feel that he has a hand in managing his party's

affairs.13

The primary allows a more democratic expression from
electors, However, it does not supply orators and blatant
political leadership to the same degree as conventions, but
leadership must be present even in primaries either in the
person of the candidate or from some organized political
group, very often a minority. This means that under our
system primaries cannot escape control of the party. Ashley
points out that a state may properly be called democratiec
only when its citizens have an indirect share in the processes
of government. Extensive selection of party and government
leaders allows the voting public to develop democracy.l4

The system of plurality voting as practiced under the

13 ?Zmuan 8. Young, John W. Manning, and Joseph I.

Arnold, Ang:%gln People (lew York: D, C.
Heath and uompany %1‘392 Pe 1

4 Roscoe elis Ashley

Erinciples and Policies of
Ag_;;gg_ Government (New York: Thomas Nelson and Sons, 1941),
p. 130,
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law freguently results in the selection of candidates by a
small margin, enabling the party bosses to win by concen=-
trating on their picked men, When strong candidates file for
the same office, very often political maneuvering decides the
contest, If faction A sponsors a likely Anglo candidate,
faction B puts a strong native in the field to attract the
Spanish-American votes. Faction A counters by also placing a
native in the fleld to split the native vote. Many highly
qualified candidates find themselves subjeeted to this '
political triangulation. Two Anglo-Americans have little
chance against a single native, This opcritcs similarly when
conditions are reversed, Throughout the state the native
population represents a rather cohesive voting bloe.

There is at present considerable dissatisfaction with
the plurality rule which makes possible the nomination of
candidates who have been endorsed at the polls by less than
a majority of the voters of their party. One alternative teo
prevent minority nominations is the double primary in which a
second "run-off" election 1s held for all offices in which no
candidate receives a majority or a certain fixed percentage
of the vote of the party. The electors decide between the
two candidates who received the highest number of votes in
the first or "free-for-all" primary. Many state leaders,
especially in the Democratic party, favor an amending

procedure to our present system providing for the double
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nominating process, This would establish a means whereby the
final candidates and the ones to represent the parties in the
general election would be approved by a majority of the
electors in the respective participating parties. Supporters
of this plan argue that better qualified candidates would be
selected and that a higher type of publie official would be
attracted to office if he felt assured that he would not be
squeezed out by the promiscuous filing of incompetents who
are good campalgners but who would have little chance ;gdith
a well known candidate under the run~off procedure. The
double primary system for securing a majority cholice is
practiced in nine southern states and Utah.ls It is almost
entirely a southern institution, or at least more highly
favored in one-party states where the primary is often more
important than the general election,

The merits and defects of the system are difficult to
determine and are almost entirely a matter of personal
opinion. There is no satisfactory way to measure the
relative capacities of men selected to office under conven-
tions and primaries, Among others the author of the primary
act has been nominated to the state senate under both
methods., Many people consider that the primary is more

expensive to operate than other nominating systems. This is

12 Maecdonald, op. git., p. 91.
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true in regard to the expense of the state in econducting two
complete clections but there i1s no way to measure the
validity of charges that larger campaign expenditures are
involved. There i1s really no check on the expenses incurred
by campaigning candidates especially in this state of
separated centers of population and vast distances to be
covered., There is still a great advantage to candidates with
large campalgn funds in spite of the legislative restraint on
election expenses,

The primary act allows voters to express themselves
twice where before they voted but once, It is the only
nominating process established by law whereas the legislative
caucus and convention method of selecting party representa-
tives rested upon party rules and customs, The state-wide
nominating system is thoroughly official in character and the
smallest detalls are determined by statute., Brooks maintains
that this type of legislation has brought about the most
sweeplng change that has occurred in political party
history.16

lost observers agree that the direct primary has
placed a powerful elective weapon in the hands of the voters.
#¥hen sufficliently aroused the electorate secures control of

their respective parties enabling it to cast aside the

16 Brookl, op. m., Pe 261.
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backroom manipulations of the professional politicians, The
lack of interest by the general public is deplorable and
increases the problems of a democratic people in nominating
capable and wholesome individuals as candidates for office.
In explaining how the primary works, Cousens points out that
a true test of a nomination system in a democracy should be
primarily whether it enables the people to select candidates
designated by thentolvql.17,

Present day party evils will not be cured merely by
the promulgation of a Qni law. The primary act was designed
to remedy the defects of the old convention and caucus
system, This hope has turned 1#:0 disillusionment and dis-
couragement on the part of the public for inconsistencies in
nominating methods appear as glaring now as before enactment
of the law. As long as dozens of offices are filled at a
single primary, it is improbable that uniformly good selec-
tions will be made from the multiplicity of candidates
clamoring for recognition. This apparent weakness in the law
and the subsequent confusion on the part of the voting publie
might be remedied in part by eliminating administrative
offices from the elective list., There is no such thing as a
Republican or Demoeratic engineer, state or county school

superintendent, auditor, or surveyor., Certainly our schools

17 Cousens, op. git., p. 361,
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would be improved if administrators were appointed on merits

alone instead of nominated and elected by political
standards. Those offices concerned primarily with formulat-
ing publiec policies should be filled by men 1llodlatoly
responsible to the people. In state or county government
these legislative and policy-framing matters are managed by a
very few men. The formulation of the law is partisan, but
its enforcement should be non-partisan. The greatest percent-
age of elective officlals are concerned with the administra-
tion of details, the accomplishment of which is not dependent
upon partisanship but upon intelligent and efficient
execution of the policies handed down from above, “A system
that imposes upon the electorate the choice of a mass of
officials strengthens the hands of partisan or private
interests at the expense of the puhuc."18 The short ballot
would tend to focus public attention upon the important and
significant offices to be filled, and perhaps increase the
degree of popular control over those offices in which are
concentrated governmental power and responsibility.
Professional politicians continue their attacks on the
present primary law, At the last regular session of the
State Legislature, State Senator Hinkle from Roswell
attempted a change in the law by introdueing a hybrid bill

under which conventions would be held before the regular

18 Christensen, op. eit., pp. 307-8.
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primary elections, This proposal lacked only two votes of
being passed in the Senate, Candidates complain that to
canvass the entire state during primary campaigns is an
arduous and expensive task. Politicians consider that it is
much easier when their campaign field is confined to the
walls of a convention hall instead of every precinct in the
state. In the 1946 primaries the Democrats were without a
World War II candidate on their ticket which accentuated the
inability to ensure complete and fair representation among
all groups and interests, Gilbert Lopez, one of the many
persons who sought nomination for the office of lieutenant
governor, pointed out the above weakness of his party slate
as well as the heavy expenses involved in making two election
campaigns., He went so far as to say that the primary would
eventually defeat his party.19

Senator Carl Hatch and Land Commissioner John E, Miles
are among Democratic leaders who think that the convention
system 1s the best. In view of this powerful opposition a
modification of the law will probably be attempted at the
next regular legislative session, inasmuch as outright repeal
would be most diffieult and unpopular with the voters of the
state., It may be that changes will follow along the lines of
Colorado's election system, which requires a primary

19 News item in The Albuguercue Journal, June 9, 1946,
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candidate to have at least twenty per cent of the vote cast
in the pre-primary conventions.,

Colorado provides for a direct primary election to be
held on the second Tuesday in September on each even numbered
year, Pre-primary conventions are held for the purpose of
selecting party endorsed candidates to be nominated at the
ensuing primary. Only one ballot is taken on candidates for
each office to be filled and within the jurisdiction of the
seated asseambly, Every candidate who receives twenty per
cent or more of the votes of the accredited delegates becomes
a candidate on the primary ballot.2® It is possible that
five candidates be nominated for each office at any nominat-
ing convention, Candidates selected are placed on the direct
primary ballot in the order of the vote received. Bach
person designated must file a written acceptance with the
county clerk or secretary of state within seven days follow-
ing the adjournment of the convention. To be eligible for
assembly designation a person must have been affiliated with
the political party holding the assembly for a period of a
year or more prior to being selected, A party, to be
eligible to hold assembliés for the purpose of designating
party candidates for nomination must have polled ten per cent

or more of the total vote cast for its candidate for governor

20 Annotated Election Laws of the State of Colorado,
Article I, Subdivision 4, Paragraph 22,
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at the last preceding general oloction.21
Candidates for nomination at primary elections may

also be designated by petition.z2 Any petition in the case
of a candidate for an office greater than county must be
signed by at least three hundred duly qualified electors who
reside in the political subdivision for which the officer is
to be elected. In the case of other offices the signatures
of one hundred electors are required, These conditions are
amendable by the proviso that no petition requires more
signers than ten per cent of the gubernatorial votes cast by
the party at the preceding election in suech political
district, BEach petition must contain the acceptance of the
candidate for the office to be filled, When completed the
petition is filed with the secretary of state in the case of
offices of subdivisions greater than a county; for all other
offices, with the exception of municipal or city, the
petition 1s filed with the county clerk; in the case of
municipal or e¢ity candidates, it is filed with the city clerk.
All petitions must be filed not more than sixty nor less than
forty-five days prior to the ensuing primary, Candidates
selected by petition for any office follow assembly candidates

and are placed on the direct primary ballot in alphabetical
23

el .y Paragraph 20,
22 «y Paragraph 24,
23 «y Paragraph 22,

order.,







The election laws of Colorado allow "write-in"

nominations, Any voter, instead of voting for a candidate
whose neame appears on the party ballot, 1s entitled to vote
for any other eligible person who is a member of his
political party by writing the name of his choice in the
blank space following the printed names of candidates., In
order for a "write-in" candidate to become the nominee of a
party he must receive at least the number of votes in the
primary as is required to become designated as a candidate by
petition,

Each political party entitled to participate in any
direct primary election has a separate party ticket making
the primary a closed type. Only those electors registered
as meabers of a particular party are allowed to vote. The
provisions of party affiliation are more lenient in Colorado
than in many other states, including New Mexico. Any voter
may change his party affiliation up to and including the
tenth day prior to the date of the primary. A voter who
contends that an error has been made in recording his party
membershlp may change his party designation at the polls on
election day providing that he signs an affidavit requesting
a change of party affiliation,2*

Party nominees are those individusls who receive a

~ 24 Ibid., Paragraph 30,







72
plurality of the votes cast in the primary ologtion. If two
or more candidates are tied for the same office, the tie is
determined by the candidates involved., If they fail to agree
upon the method of deciding the winner, it 1s then determined
by lot.

Candidates for public office who do not wish to
affiliate with a political party may be nominated qthorwise
than by a direct primary election, A certificate of nomina~
tion 1s prepared containing the name of the candidate and
designates, 1in not more than five words, the political or
other name which the signers select, The certificate is
signed by legal voters, not necessarily registered, residing
in the affected political district or subdivision, Three
hundred signatures must be obtained for offices to de filled
by the voters of the entire state; one hundred for county and
district offices; and fifty for town, precinct, ward or other
division. The candidate concerned must acknowledge his
acceptance of the nomination before the certificate is filed
with the secretary of state, county or eity clerk, When 1t
is properly executed, acknowledged and filed, the name of the
candidate certified will have his name entered on the general
election dallot in the general election.zs

At the next regular New Mexico legislative session

25 ibid., Paragraph 47,
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there is likelihood of an attempt to introduce a measure

which will be patterned after the primery law of Nebraska in
which each political party endorses two candidates for each
office. Following the first and second choices of the party
organization any person may file. Pre-primary eonventions
are held to select the party favorites who must receive at
least twenty-five per cent of the vote cast in the nominating
assembly to qualify as a candidate in the primary, The two
candidates who recelve the endorsement of their pre-primary
convention have their names printed at the top of the primary
ballot, the one receiving the highest endorsing vote listed
first. An explanatory note follows stating that each 1is
endorsed by the party indicated on the ballot. All other
candidates are rotated in order so that the position of the
names on the ballot 1s changed in each office division for
each election district.26

According to judieilal interpretation the liberal cone
struction of the Nebraska primary law is to further the real
will of the electors as distinguished from that of candi-
dates, would-be candidates or political organizations, It
provides a relatively simple manner by which a person may
become a candidate for office, elther on his own initlative,

or by petition.

ngss__tedmmumm&uzmm.
Section 32-1139. _
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Candidates nominated by petition must obtain at least
one thousand signatures for state offices; two hundred for
city, county or distriet; and fifty for township, precinet or
ward., No more than one fourth of thé signatures of the total
number of voters are required on any petition when the nomi-
nation is for an office to be filled by electors of a county,
city, township, precinect, village or ward. This procedure
provides a method by which a candidate, not entitled to have
his name placed on the primary ballot, may have his name
entered on the general election ballot, Prior to the filing
of the petition a filing fee must be subaitted to the eity,
county, or state treasurer, Following are the amounts
required for the various offices: United States senator,
fifty dollars; state offices and United States representa-
tives, ten dollars; city and county offices, five dollars.

A candidate is not entitled to have his name placed on
the primary ballot unless his party polled at least five per
cent of the entire vote at the last general election, This
does not apply to candidates of a newly formed party.
Nebraska laws permit voters to "write-in" the names of
persons which do not appear on the primary ballot either as
convention endorsed candidates or as candidates by potition.27

Any qualified elector may vote in the primary if he is

27 Ibld., Section 32-1164,
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registered as a member of the political party for which he
requests a ballot, This closed type nominating election is
considered necessary in the proper operation of the primary
law., If a voter falls to register in stating his party
affiliation, he must accomplish an affidavit giving the
reasons why he did not register. This process is so compli-
cated that it discourages shifting from one party membership
to another,

The candidate receiving the greatest number of votes
in the primary is nominated as the party candidate forrthat
particular office, No person may be certified as a party
candidate unless he receives five per cent or more of the
entire party vote cast at the primary election. Tie votes
are determined by lot, procedure of which is supervised by
the respective canvassing boards. Primary procedure in
Nebraska and Colorado is a virtual return to the old conven-
tion system as the party endorsed candidates possess a most
favorable position,

It is expected that impending legislative changes in
New Mexico election laws will either effect an outright
repeal of the primary code and return the convention system
or amend and modify the present law, possibly along the lines
of the Colorado and Nebraska codes. The first possibility is
unlikely since the electorate would strenuously oppose any

measure which might remove from them the privilege of
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selecting party candidates., It is more likely that strongly
supported bills will be introduced at the next legislature
which will provide for pre-primary conventions and "run-off"
primary elections.

It appears doubtful that the law has hsd the effect of
weakening party organization. The Democrats have remained
the dominant party since enactment of the primary code.

There seems to be little evidence of the Republican party
gaining or losing appreciably as a result of the passage of
the act. Factions within the Demoeratic party continue to
dominate county and state offices, and its leaders continue
their opposition to the law. Campaigns continue to be
settled in the rough and ready manner which has long charac-
terized New Mexico politics,
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SECTION

56-801.
56-802,

=804,
56~805 .

3e-508"
56-809.
56-810.
8
26-813.
26=815.,
56-816.
56-817.
56-818.

36=
56- 22 .

=34

56-8250
56-826,
36"827.
56-828,

NEW MEXICO STATUTES 1941 ANNOTATED
CHAPTER 56 ARTICLE 8 SECTIONS 56-801--56-828
REVISED THROUGH AUGUST 1945
PRIMARY ELECTION CODE

Short title.

Nominations tec be made by primary election.

Persons entitled to vote,

Political parties to which act applies,

Offices to which act agplics-—!hnicipal offices
and elections to fill vacancies excluded.

Definitions.

Time of holding primary.

Notice of primary--Proclamation--Contents--
Publication, _

Who may become candidates--Declaration of candidacy
--Nominating petitions--Time and place of filing.

Filing fees--Distribution of fees--Primary election
fund--List of candidates.

Ballots,

Appointment of judges, clerks, watchers, assistance
to voters,

General election laws govern--Enforcement of act-=
Eligibility of voters--Registration lists.

Voting--Registration.

Canvassing--Certificates of nomination to
candidates--Certified to county clerks.

Candidates with similar names--Occupation and
address included on ballot,

Vacaney occurring after primary--
¥ethod of filling.,

Deficlency in primary election fund,

Precinet ballot.

Failure to file report--Penalty--"Itemized
statement" defined.

Limitation on campaign expenditures.

Excessive expenditures--Penalty--Computation of
things other than money.

Tie vote-~Determination by lot.

Recount.

Violation of act--Penalty.

Contest of primary elections.
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56-801. §é§1!o"Thil act shall be known and may be
citedlas 'P%E%E%y ection Code,." (Laws 1938 8.8,, ¢h, 2,
sec, y Pe B

Title of »==An act to establish a direct pri-
mary for the state of New Mexico; to provide for the nomina-
tion by certain political parties of candidates for all
elective offices, except for municipal offices and to fill
vacancies; to provide the procedure for ealling and holding
such primary elections; to provide procedure for candidates
for nominations to file therefor and get their names on
primary ballot; to provide for filing fees to be ald by each
candidate filing for nomination at each primary e ection;
to provide for the form of ballots to be used at the primary
elections; to provide for the expenses of such primary
elections; to provide how such primary election shall be
called and held and fixing date for such primary election in
1938@ providing for the expenses of holding sueh primary
election for 1938; excepting from the 1938 primary election
nomination of candidates for offices for which eandidates
have already been nominated under the laws of this state; to
provide for appropriation and expenditure of all fees collec-
ted and to psy expenses of primary elections; requiring
candidates to file statement of expenses and expenditures;
providing penalties for failure to file such statement;
limiting amount of expenditures of candidates; providing
penalties for exceeding such limits; prohibiting part{ com~
mittees from using money in its treasury or any contributions
in behalf of any candidate in primary; providing penalties
for filing false regort; providing for recount with procedure
and providing penalty for failure of election officials and
others to perform duties. (Laws 1938 S.8., ch, 2,)

G.Qfmnﬂi.! . Primary elections:

Ariz., Code secs., 55-1001--55-1024,

Ark. Digest of Stat, 1937, sees. 4705-4751.

Cal. Deering's Codes 1939, Election Code, sees.
5800-5810,

Fla, Comp. Gen. Laws 1927, secs, 223-428.

Idaho. Code 1932, secs. 33-001--33-543.

Ind, Burns' Stat. 1933, secs. 29-501--29-560,

Kans. Gen. Stat., 1935, sees, 25-201--25-229,

La, Dart's Stat., sees. 2651 et seq.

Hiss, Code 1930, sees., 5364-5919,

Nebr. Comp, Stat. 1929, sees, 2438-2539.

Ohio. Page's Gen. Code, secs, 4785-67--4785-97.

Tenno '1111&!!8' m. COd., secs. 2227.1’2227.‘1.

Tex. Vernon's Stat. 1936, arts. 3100-3167.
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56" 802 - B ..m
candidates for elec vdigf¥fcos fn he c!!fo of New Mexico to

which this act applies shall be nominsted by political par-
ties to which this act applies at a {rinsry election, wherein
all of the qualified registered electors of such political
party or parties shall be eligible to vote, and the candi-
dates of the political parties for the offices to which this
act applies shall not be otherwise selected or nominated.
(L&'S 1938 8080’ Ch. 2’ 8.¢. 2’ p. 3.)

56-803. Persons entitled to vote.--At any and all primary
elections held in the state of New Mexico, or in any sub-
division thereof, under the provisions of this act, all
qualified registered electors of Lhe state belonging to any
political party participating in such primary election
entitled to vote at the next ensnint eneral election shall
be entitled to and shall have the r to vote, and no such
qualified rezistered elector of the state shall be denied the
right to freely vote or in any manner hindered in freely
voting at such primary election by reason of lack of educa~
tion or possession of property, or by reason of race, descent
or religion or by reason of the lack of ability to read,
wrigo)or speak any language. (Laws 1938 8.8., ch, 2, sec. 3,
Pe 3n

56-804. Pollitlcal parties to act «~=This act
shall apply to all political parties for any of whose
cendidates there was cast at the last general election held
preceding the time of the holding of such primary election,
as many as fifteen per centum (158) of the total number of
votes cast for the candidates for governor br all parties at
such preceding general election. iLals 1938 8.8., ch, 2,
sec. 4, p. 3.

56~805. Offices fo which act applies--Hunicipal sztnﬁ.a

elections to Yacancies ~=This act sha
apply to the offices of United States senator, representative
in the Congress of the United States, presidential electors,
and to all elective state, district, legislative, county and
precinct officers in this state who are elected at the
general election now held biannually upon the first Tuesday
after the first Monday in November of each even numbered
year. This act shall not apply to city, town and village
offices, and it shall not apply to speeial elections to fill
vacancies In the offices of United States senator, represent-
ative in the Congress of the United States, or in any state,
district, county or precinet offices to whleh this act

applies, Nomination of candidates to fill vacancies and
nomination of candidates to all offices to which this act
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does not apply and nomination of candidates for all offices

by all political parties not coming under the provisions of

this act shall be made as now is or ss may hereafter be pro-
vided by law. (Laws 1938 S.8., ch. 2, sec. 5, p. 3.)

56-806 . . +~=The word "primary" as used in this
act shall mean the primary election provided by this act.

The words "election" or "general election™ as used in this
act shall mean the general election held biannually on the
first Tuesday after the first Monday in November in each
even numbered yeoar,

The words "special elections™ as used in this aet shall
mean 2ll other elections than general elections as herein
defined and primary elections,

The word “precinct™ as used in this act shall mean voting
place or voting district, whether one (1) or more, in
precinets as the word "precinct" 1s used in the general
election laws of this state.. $) 2

The words "precinet officers" as used in this act shall
mean the elective officers of the various precincts in each
County of this ’t.t‘. (u“ 1938 5.8.., ‘h. 2" sec, 6’ Pa 30)

56-807, of gilﬂigf «~=A primary shall be held
in each county in this state on the first Tuesday after the
first Monday in June of each even numbered vear, at which
the qualified, registered electors of each poli&ical party
partieipating in such primary shall select, by secret ballot,
the candidates of each such party for all offices to which
this act agglies. (Laws 1938 §.5., ¢h, 2, sec. 7, p. 33

1943, eh, 85, sec. 1, p. 136.)

Iitle of »==As amended in 1943.--4n act
relating to primary elections; fixing the dates for holding
primary elections and for 1ssninf proclamations therefor;
requiring the filing of declarations of candidacy and
petitions for nominatlon, fixing the forms thereof, and the
time and manner of filing thereof; providing that a voter
may vote at primary elections only for candidates of the
party with which his affidavit of registration shows him to
be arriliatodx permitting assistance to be given to voters
at saild elections; providing for issuance of certificates of
nomination to successful candidates; requiring the names of
nominees to be certified to county clerks for inelusion upon
ballots to be cast at general elections; requiring county
clerks to print names so certified upon general election
ballots; providing for payment of eleection expenses; limit-
ing expenditures of candidates; providing for contests in
primary elections and appeals therefrom to the Suprenme
Court; providing for disqualification of trial Judges in
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primary election contests; amending sections 7, 8, 9, 12,
14, 15, 18, 25 and 26, all of chapter 2, Special Session of
1938 ﬂeing respectively, sections 56-907, 56-808, 56-809,
56812, 56-814, 56-815, 55-818, 56-823 and 56-826, all of
the Compilation of 1 i; repeaiing sections 20 ana 21 of
chapter 2 of the 1938 Special Session Laws and all former
acts in conflict herewith, (Laws 1943, ch. 86.)

56-808., ng.g;x-gzggliglslgn-—ggnﬁsnil..
Publication.~~It sﬁfll e the duty of the governor of the

state of New Mexico, by public prcclamation issued by hin
and filed with the secretary of state of the state of New
Hexico on the first Honday in April of each even numbered
year, to call a primary election to be held in each county
and precinct in the state of New Mexico on the first Tuesday
after the first Monday in June of such even numbered year,
and he shall state in said proclamation the names of the
political parties to which the primery shall apply, together
with the offices for which each suech political par‘y shall
nominate candidates, and such proclamation shall also
contain the date on or before which the declarations and
nominating petitions of candidates for such nominations
shall be filed, and the offices wherein such declarations
and petitions shall be filed, in order to entitle the
candidate for such nomination to have his name printed upon
the official ballot of his party at such primary. The
proclamation shall be forthwith published for five (5)
consecutive days in at least four (4) daily newspapers of
general circulation in this state., The secretary of state
shall forthwith upon the receipt of such proclamation mail a
certified copy by registered mail to the county clerk of
each county in this state. It shall be the duty of the
county clerk of each county in this state to forthwith cause
such proclamation to be published in some newspaper of
general circulation printed and published in such county
once each week for two (2) consecutive weeks. Such procla-
mation so published by the county clerk shall be printed and
published in both the English and Spanish languages. If
there be no newspaper of general circulation published in
any county, the county clerk of such county shall forthwith
cause a copy of said proclamation printed in both the
English and the Spanish languages to be posted in six (6)
public places in said county. Provided, however, that the
failure of the county clerk to perform such duties shall not
invalidate any primary election in such county or in any
precinct thereof., Any county clerk in this state who shall
fail to publish or post such proclamation, as required here-
in, shall be deemed gullty of malfeasance in office. and
shall be subject to removal in a proper proceeding for that
purpose. (Laws 1938 S.S., ch. 2, see. 8, p. 3; 1943, ch, 86,
sec. 2, P+ 1363)
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56-809. - ¥
dacy--Nomtnating petitionsotise sud W%
person shall become a candidate for nomination for any
office who has changed his party affiliation within twelve
(12) months prior to the issuance of the proclamation here-
in required by the governor of the state of New Mexico.

No person shall become a candidate for nomination of any
political party except the party with which such person
shall be shown to be a member by his affidavit of regis-
tration.

Any person desiring to become a candidate of any political
party participating in the primary for any office shall,
during the period commencing at 9:00 a, m. of the first
Tuesday of April of each even numbered year and ending at
5:00 p. m. on the thirtieth (30th) day before the date of
said primary, file a declaration of candidacy, which decla-
ration of candidacy shall be substantially in the following
form: :

"DECLARATION OF CANDIDACY

I y @ qualified elector of
(here insert candidate's name)
precinect No, of the
(here insert the number of precinect)
County of s State of New
(here insert the name of the county)
Mexico, declare that I am a member of the

N Party and desire to
(here insert name of political party)
become a candidate for nomination for the office of
at the primary to be held on the first
(here insert office)

Tuesday after the first Monday in June, A.D. 19 and 1
hereby irrevocably authorize and direct the officials
charged therewith to print on the official ballot the name
of the candidate receiving the highest number of votes for
the aforesald office at said primary as the candidate of the
sald party for saild office at the ensuing general election.

“Declarant.,

Post Office Address."™

If two (2) candidates seek nomination for the same office
where the terms of service are of different lengths of time,
such declarations shall state whether declarant is a
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candidate for nomination for the longer or shorter term and
such fact shall be so designated upon the primary ballot in
both the English and Spanish languages.

At the time of filing such declaration, such candidate
shall file therewlith a petition for nomination signed by
qualified electors who are members of his political party,
which nominating petition shall be substantially in the
following form:

"NOMINATING PETITION

e, the undersigned qualified electors of the State of New
kexico and members of the 2

(here insert name of the Party)
Party in sald State, do respectfully petition that the name
of £ oL be placed upon the official

(here insert name of declarant)
ballot of the said party as a candidate for nomination for
the office of e _at the primary
({here insert name of the office

to be held on the first Tuesday after the first Monday in
June, A.D. 19__.

SIGNATURE OF POST OFFICE COUNTY
ELECTOR ADDRESS

Such nominating petition shall be signed in ink, If for
precinet offices, such nominating petition shall be signed
by at least five (5) qualified electors of the precinet in
which such declarant is a candidate, If for county offices,
the same shall be signed by at least twenty-five (25)
gualified electors of the county wherein such declarant is
seeking nomination, If for judicial district or legislative
offices in districts comprising a less area than the state
at large, such petition shall be signed by at least fifty
(50) qualified electors of the district, whether said dis-
trict is comprised of one county or more than one county.

If for offices elected from the state at large, such
petitions shall be signed by at least five hundred (500)
qualified electors of the state, Provided, however, that the
term "qualified electors" as used herein, shall mean quali-
fied electors who are registered as members of the political
party for which such candidate seeks such nomination. MNore
than one nominating petition may be filed, but each shall be
in the form provided and the aggregate number of signatures
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shall be not less than the number above required, Such
declarations and petitions shall in the case of precinct and
county offices and legislative offices filled by one county
be filed with the county clerk of the county wherein such
declarant seeks office. For offices filled by the state at
large and districts comprising more than one county, such
declaration of candidacy and petition shall be filoa with
the secretary of state.

Each declaration of candidacy, with its supporting
petitions for nomination, shall be delivered in person for
filing by the candidate therein named or in person by
another acting solely in such candidate's behalf; and
neither the county clerk nor the secretary of state shall,
at any time, receive for filing from any one individual
more than one declaration of candidacy, with its snppor%ing
petitions for nomination,

Prior to 9:00 a.m, on the first Tuosdai of April of each
even numbered year, neither any county clerk nor the secre-
tary of state -haliz (a) receive for filing or file anz
declaration of candidacy or petition for nominationj (b) or
peramit such declaration of candidacy, with its supporting
petitions for nomination, or any person-bearing or attempt-
ing to deliver the same for filing, to enter, be or r n
in his or her office prior to 9:00 a.m. of said day. (Laws
l93§3§.§., eh. 2, sec. 9, p. 33 1943, ch, 86, sec. 3,

Pe. .

election fund of .~=Such declarations and
petitions to be entitled to be filed shall be accompanied by
a fee of three per centum (3%) of the first year's salary of
sald office.

All fees collected froam candidates for precinet offices
county offices, and legislative offices comprising one (13
county shall be remitted to the county treasurer of the
county where the declaration is filed. All fees collected
from candidates for district offices filled by more than one
(1) county shall be divided as hereinafter provided and
remitted to the county treasurer of each county comprising
the district, All other fees collected by the secretary of
state shall be divided between the counties of the state as
hereinafter provided and remitted to the county treasurer of
each county, All such funds in the hands of the county
treasurer shall be designated "Primary RElection Fund."” Such
funds shall be used for defraying the expenses of the prima-
ry election in the respective counties. If the fees so
collected are not sufficient to defray all expenses of such
primary election, any balance required shall be paid by the
various counties as in the case of general elections. Any
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money left in such fund after paying the expenses of any and
each primary election shall remain in such fund for use at
the ensuing primary elections as the same may be needed.

The county elerk and the secretary of state upon receipt
of the declaration and petition required hereunder accompa-
nied by the required filing fee, shall if such deeclarant is
eligible to hold the office for which he seeks nomination
under the Constitution and laws of the state of New Mexico
receive and file such declaration and petition,

The secretary of state, within five (5) days after the
time for filing doclarations of candidacy has expired, shall
transmit by registered mail a certified list of all candi-
dates for nomination for congressional and state offices,
including legislative and district offices, to the county
clerk of each county, together with the order and date of
filing of the declaration of candidacy of each candidate.
The secretary of state shall at the same time remit to each
county treasurer such proportion of the filing fees recelved
from the candidates for district and state offices as the
total vote of such county at the preceding general election
for governor bears to the total vote of the state for gover-
nor at such election, (Laws 1938 8.8., ch. 2, sec. 10, p. 3.)

56-811. Ballots.--Not less than twenty (20) days before
the date of the primary, the county clerk of each county
shall group all the canaidates for each party by themselves
and prepare at once, in writing, a separate ballot for each
party, and have sncﬂ ballots for each party printed in the
following manner:

The ballots for each party shall be numbered as provided
by law for the numbering of ballots to be used at the
general election, and shall be uniform in size, and shall be
on white paper and printed in black ink, Across the head of
each ballot shall be printed in plain black type, "OFFICIAL
DIRECT PRIMARY ELECTION BALLOT."™ On the next line shall be
printed the name of the political party and the date of the
primary election, and below that shall be printed the name
of the county in which the ballot is to be used. Then shall
follow the words, "To vote for a person, mark a cross (x) in
the square at the right of the name of each person for whom
you desire to vote.,"

Thereafter, beginning at the top, shall appear in both the
English and Spanish languages the designated office. To the
extreme right of the same line shall be printed the words
"vote for," then the words "one," "two" or a spelled number
designating how many persons unﬁer each head are to be voted
for. Following and below the designation of office shall be
printed the name of each candidate for that office, with a
square directly opposite and to the right of saild name,

- o







wherein the voter may make his eross (x). The names of
candidates shall be printed on an equal margin one under
another in the order of filing as herein provided, and the
squares following each name shall be not more than one-sixth
(1/6) of an inch apart.

The name of each office for which a candidate or candi-
dates "are to be nominated with the names of the candidates
for that office shall be separated from the following name
of office and 1ist of candidates by a heavy black line to
designate each position clearly. The position of offices on
the ballot shall be arranged as follows: first candidates
for United States serator; next, COngrnsslonai candidates;
next, presidential electors; next, state candidates to be
voted upon by the state at large in the order certified b
the secretary of state; next, legislative candidates; nnx{,
other district candidates to be voted on in more than one
(1) eounty; next, county candidates.

The names of the candidates for each offfce upon: the '-
ballot, shall be arranged and printed upon the ballot in the
order in which sald candidatesfiled their declaration of
candidacy for nomination. The secretary of state shall
certify to the county clerk of each county the order in
which the names of the candidates for nomination for each
state office shall appear upon the ballot, There shall be
no other printing or distinguilshing mark on the ballot
except as herein provided. Sample ballots shall de prlntod
and furnished as provided for at general elections. The
official ballot for use at primary elections shall besr on
the back thereof the facsimile signature of the county clerk
and the words in bold, black type "OPFICIAL BALLOT."

A1l words and phrases directed to be printed on said ballet
shall be printed in their proper places in both the Spanish
and English languages except names of candidates. (Laws 1938
S.8., ¢h. 2, sec. 11, p. 3.)

56-812. Appointment of judges, clerks, watchers, assis-
tance to voters.--It shall be the duty of the bosrd of
county commissioners in each county in this state on or
before the third Monday next preceding said primary to
appoint three (3) election judges for each precinct in the
county and to appoint a polling clerk for each precinct for
each party partieipating in said primary., In those precincts
where more than two hundred (200) votes were cast for gover-
nor at the last preceding election, said board of county
commissioners shall appoint three 13) conntinf Judges and
two (2) counting clerks for each precinet. A1l sueh judges

and clerks shall be appointed in the same manner and on the
same recommendation and receive the same compensation and
perform the same duties as provided by law for such judges
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and clerks at the general election, except that the clerks
appointed from each political party shall assist only the
members of his own party requiring assistance to mark their
ballott and then only after such party member has signed and
sworn to an affidavit stating his inability to mark his own
ballot without assistance and the precinect counting officials
of each party shall assist in counting the ballots cast for
the candidates of all the parties participating in said pri-
mary; and, provided, further, that the said county commis-
sioners shall appoint an add{tional polling clerk for each
precinet in said county for any political party participa-
ting in such primary when such clerk has been selected and
his appointment requested in 'riting' signed by a majority
of all the candidates for such party's nomination for county
offices in said county, and the majority of the county can-
didates for each political party may also select, in writing,
watchers at the polls for each precinct. (Laws 1§38 8.8. c¢ch.
2, sec, 12, p. 3; 1943, ch. 86, sec. 4, p. 136.) ~

56-813. General election Bovern--Enforcement of Act-

- 3115191]E§¥ -=Such primary
election s Igf.!ﬁgfsf'; voters s vote th.rogn, the

method of voting shall be followed, the votes counted and
canvassed, and the returns made in the same manner as by law
provided for general elections except as herein otherwise
provided or inconsistent with the provisions of this act;
and such primary elections shall in all respects conform to
the la'svgoverning general elections, except as herein other-
wise provided., All provisions of law governing general
elections in this state not in conflict herewith, are hereby
made applicable to and shall govern primary olociions. The
powers and duties conferred or imposed by law upon boards
and Judges and clerks of elections, canvassing boards and
other public officials in connection with general elections,
are conferred and imposed upon all such officers of primary
elections and shall be exercised by them in connection with
primary elections, except as otherwise herein provided or in
confliet herewith,

The district courts of this state and the Judges thereof
in vacation shall have jurisdiction to enforce the provisions
of this act by injunction, mandamus, prohibition or other
proper remedy.

At sald primary every qualified registered elector in this
state shall be eligible to vote for the nomination of the
candidates of the party to which he belongs, if such party
is participating in such primary, and for tﬁo purpose of de-
termining such eligibility the registration books for the
current year as then made up and delivered to the election
officials shall govern.
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The county clerk of each county shall make up at least
three (3) days before such primary election and furnish to
all election officials in his county to be used at such pri-
mary election such copies of registration books as required
by the Election Code of this state to be furnished to the
election officials at a general election in this state.
(Laws 1938 S8.8., ch., 2, seec, 13, p. 3.)

56-814, --5;;1;&{.1199.-—!hen a voter presents him-
self for vot at any primary the election officials shall
deliver to him only the ballot of the party designated by
such voter as his party affiliation on his affidavit of
registration, and when voted such ballot shall be deposited
by the judges in the ballot box.

No person whose party affiliation is not shown on said
affidavit of registration, as provided by the registration
laws of this state, shall be permitted to vote at any pri-
mary election and no person at any primary election shall be
permitted to receive a ballot of any party other than that
so designated on his affidavit of registration., The provi-
sions of this section shall be mandatory. (Laws 3238 8484,
Ch- 2’ sec, 14’ po 3’ 19‘3’ cho %, ‘“o 5’ po 1 a)

6-815. =
ans!-}ggf!f2!i=l§§9:§;§z§¥éf§§:§ff-¥§o eouney .ndifefﬁfﬂ‘

canvass boards shall canvass and certify the results of
each party primary election and shall issue certificates of
nomination to the successful candidates of each party parti-
cipating in the primary, as and in the same manner required
to be done at all zeneral elections, the county canvassing
board within six (&) days and the state canvassing board
within fifteen (15) days after the primary; provided, how-
ever, that each of the sald canvassing boards shall continue
in session until each has fully completed the duties upon it
imposed herein and by the General Election Code.

Upon the completion of its canvass, the county canvassing
board shall certify to the county clerk the name of each
person nominated by each goliticul party as its candidate
for each precinct or county office to be filled at the ensu-
ing general election; and said county canvassing board shall
issue its certificate of nomination to each such person, as
the nominee of his party for the office to which he was
noainated in said primary.

Upon the completion of its canvass, the state canvassing
board shall certify to each county clerk in the state the
name of each person who shall have been nominated in said
primary as a candidate for each state office to be filled at
the ensuing election, and shall likewise certify to the
county clerk of each county situate within any voting dis-
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triect comprising more than one county, the name of each per-
son who shall have been nominated in said primary by oacg of
the political parties participating therein, as a candidate
for each of the offices to be filled at the ensuing general
election by the voters of said voting districts; and said
state canvassing board shall issue its certificate of nomina-
tion to each such person, as the nominee of his party for the
office to which he was nominated in said primary.

And the county clerk, upon the official ballots to be cast
at the ensuing general election, shall place the names, so
certified to him as aforesaid, as candidates for the respec-
tive offices and of the respective parties as shown in said
certificates,

The person receiving the highest number of votes of his
party at such primary for any office shall be the nominee of
his party for such office, If more than one (1) candidate
is to be elected at the general election for the same office
for the same length of term, the full number of candidates
necessary to fill such offices at such general election re-
celving the highest number of votes cast by their party at
such primary shall be the party nominees for such offices.
It shall be the duty of the officials charged by law with
printing the ballots for the ensuing general election to
place the name or names of the person or persons, so certi-
fied to the county clerk as in this section providod, as
receiving the highest number of votes of his party in said
primary upon the official ballot to be used in the general
election, as candidates of his or their party for the office
for which such person or persons were candidates for nomina-
tion in the primary. Any person defeated in said primary as
a candidate for a nomination by any party shall not have his
or her name printed upon the official ballet at the general
election as a candidate for the same or any other office at
sald election, unless selected by his political party com-
mittee to £111 a vacancy, as hereinafter provided. (Laws
1928)5.3., ch. 2, sec. 15, p. 33 1943, ch, 86, sec. 6, p.
136.

56-316. with names--Occupation and
on ballot.--In the preparation of the pri-

mary ballots herein provided for, if it appear that the name
of two (2) or more candidates for any office to be voted
upon at said primary are the same or are so similar as to
tend to confuse the voter as to their identity, the occupa~
tion and post-office address of each such candldates shall

be printed in the English and Spanish languages immediately
under such candidate's name on said primary ballot. (Laws
1938 S.8., ch, 2, sec. 16, p« 3.)
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56-817. oceurring Rrimary--Method of
Iilling---lf after a primary election for any cause there
shall be a vacaney in the list of candidates of a politiecal
party entitled to representation on the official ballot
necessary to fill all the offices provided for by law at the
ensuing general election, such vaecancy may be filled by the
political party committee of the state or county, as the
case may be, by filing the name of 1ts candidate for such
office uithln twenty (20) days after such primary with the
officer with whom nominating petitions are to be filed, and
when so filed, the name shall be placed upon the officlal
ballot for the ensuing general election as the party's can~
didate for such office. Any vacancy thereafter occurring
may be filled in like menner by the party committee at any
time before the official ballots are printed. If a &I
occur after the ballots are printed, the name of the person
so selected as a candidate to fill such vacancy may be
placed on sald ballot by pasting the printed name of such
candidate so selected and filed over the name of the candi-
date whose vacaney he fills on the offieial ballot. (Laws
1938 8.8., ¢h. 2, sec, 17, p. 3.)

56- 818. «=In the
event the rugi gy gﬁfs‘f&t croa¥05 go tnsuf?geient to pay

the expenses of the primary in any county, the deficiency
shall be budgeted and paid by the county in the same manner
as the exgensos of & general election are budgeted and paid.
(La;§61?3 8.5., eh. 2, sec. 18, p. 3j 1943, ch, 86, sec. 7,
p. -

56-819. Precinct ballot.--It shall be the duty of the
county commissioners at the time of the preparation of the
general state and county ballot for a primary to prepare for
each precinct a separate ballot, substantially in the form
provided for the general primary ballot, on which shall be
in 1ike manner printed the candidates for precinct offices
who have filed a declaration of candidacy and petition as in
this act provided, and which said ballot shall be distribu~
ted to the election officials at the same time and with the
election supplies for each precinct, and the provisions of
this act shall in all things apply to such precinct primary.
One (1) precinct party ballot shall be handed each voter
along with the ballot containing state county and other
candidates herein provided for and shall be voted in the
same manner. (Laws 1938 5.3., ch., 2, sec. 19, p. 3.)

56-822, Fa Lo file report--fenalty--"Itenized
ment"” defined.--A candidate recelving the nomination of a
political party and failing or refusing to file & full and

AP
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complete report as required by the preceding section, shall
not receive the certificate of nomination and have hiz'nnno
printed on the official ballot at the ensuing general elec-
tion until such report is flled. Any candidate who failed
to receive the nomination and who refuses or falls to file
such report, shall be guilty of a misdeameanor, and shall be
fined not less than twenty-five dollars ($25.06)-nor more
than five hundred dollars ($500,00).

By an "itemized statement” shall be meant that when a can-
didate has a class of like expenditures, he shall not 1list
them under one item, but shall state each item separately.
Bach iteus of printing shall be set out by itselfl, and each
advertisement in a newspaper shall be s ocificaliy set
forth' with the cost thereof, and in like manner all candi-
dates' reports shall show in dotgil every transaction, (Laws
1938 8.5., eh. 2, sec. 24, p. 3.)°

56-823, f}uiggiign .gganlen gfjggdtfgfje:f‘C;adidaep:
for nomination a any~§¥illry election sha } 1imited in

amount of expenditures for the said primary election to the
following amounts respectively, .exclusive of any sums of
money expended for necessary personal, traveling or subsis-
tence expenses: for United States senator, not exceeding
thirty-five hundred dollars ($3500.00); for members of
Congress or governor, not exceeding twenty-five hundred dol-
lars ($2500.00); for Supreme Court judge, not exceeding one
thousand dollars ($1000,00); for any other office for which
the electors of the entire state shall vote, not exceeding
fifteen hundred dollars ($1500.00); for dls&rict judge
district attorney or state senator, not exceeding two ﬂnn-
dred and fifty dollars ($250.00); Por state representative,
not exeeeding two hundred and fifty dollars ($250.00); for
any office for which the electors of a ecounty or a subdi-
vision of a county shall vote, other than state representa-
tives, not exceeding two hundred and fifty dollars ($250.,00).
(Laws61?38 B8.8., ch, 2, sec. 25, p. 33 1943, ch, 86, sec, 8,
p. 136,

56-824. Excessive expenditures-- ~-~-Copputation
things other than money.--Any candidate who expends more
money or other things of value than set forth in the preced-
ing section, shall be guilty of a misdemeanor, and shall be
fined not less than one hundred dollars ($100,00) nor more
than two thousand dollars ($2000,00), and be imprisoned in
the county ;ail for not less than six (6) months nor more
than two (2) years. When any other thing of value than
money is expended or used, in behalf of any candidate, it
shall be considered as money at its fair cash value, zLavs
1938 8.8,, ch, 2, sec, 26, p. 3.)
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56-825. TIie vote-- by lot.--In the event of
a tie between any two (2) candidates running at said primary
for the nomination for the same office, such tie and the
question of who should be elected and be the candidate of
his party at the ensuing general election, shall be deter-
mined by lot and the method and procedure for so settling
such tie by lot shall be the same as now or hereafter
provided by law for a tie at any general election., (Laws
1938 8080’ cho 2’ ’eco 27’ po 3.)

56-826, Recount.--Any candidate of any party for nomina-
tion to any office to which this act applies, having reason
to believe that any error or fraud has been committed by the
election officials of any precinct in counting or tallying
the ballots or certifying the results thereof, whereby the
results of the election in such precinect were not correctly
determined or certified, shall have the right to have the
ballots cast in such precinet for and against such candidate
recounted and the result in such precinct redeclared and re-
certified, if such candidate so considering himself
aggrieved as hereinabove set out, shall within five (5) days
after the issuance of the certificates of nomination in the
case of precinct or county offices and within ten (10) days
after the issuance of the certificate of nomination in the
case of all other offices, file with the county clerk wao
shall immediately notify Ehe members of the board of county
commissioners, acting as a canvassing board, his petition
therefor, setiing forth the particular preclnet or precincts
in the county in which such error or fraud was committed
accompanied with the sum of ten dollars ($10.00) for oacﬂ
precinct in which such recount is sought, all monies so paid
in shall be placed in the "primary election fund "

It shall thereupon be the duty of the board of county com-
missioners acting as a canvassing board, within three (3)
days thereafter, to open the ballot boxes of said precinct
and recount and retally and recertify the result of the pri-
mary in said precinct, as to the particular office effected,
and the result of saia recount shall be certified by said
board of county commissioners acting as a canvassing board.
All candidates affected by such recount shall at all times,
have the right to be present at such recount in person and
by attorney and such clerical help as he may desire for his
own use.

In the event of a recount of ballots cast for any office
other than a county or precinct office, the said board of
county commissioners, acting as a canvassing board, shall
certify the number of ballots cast for each candidate whose
office is so recounted in said county as shown by the said
recount to the state canvassing board, and the state canvass-
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ing Dboard shall be bound thereby. This provision shall be
mandatory, and may be enforced by mandamus,

It shali be the duty of the state canvassing board to issue
its certificate of nomination as to all offices other than
county or preclinet offices in accordance with the result of
said recount, and for the purpose of examining the returns,
the state canvassing board shall meet within twenty (20)
days after sald election and shall canvass the returns of
such recount made by the several county canvassing boards as
hereinabove provided.

In the event notice is filed with such state canvassing
board that the certification as to the recount of ballots
has not been returned from any county, it shall be the duty
of the state canvassing board to remain in session, adjourn-
ing from day to day until the returns from such county is
before it, and for this purpose may employ messengers to
procure said returns and return them to it when, 1t its
Judgement, such messenger is necessary. Such s‘ate canvass-
ing boar& shall certify the result as shown by the returns
from the several counties as amended by such recount. (Laws
193832.?., e¢h, 2, sec. 28, p. 33 1943, ch, 86, sec. 9,
pe 130,

56-827. !19%;&199 of Act-- ~=1f any judge or clerk
of a direct primary election or other officers or persons on
whom any duty is enjoined by this law shall be guilty of any
wilful neglect of such duty or of any corrupt conduct in the
discharge of the same, such judge, eclerk, officer or other
person shall be deemed guilty of a felony, and upon convic-
tion thereof shall be punished by a fine of five hundred
dollars ($500.00), or by confinement in the penitentiary for
not less than one (1) year or more than two (2) years, or by
both such fine and imprisonment. (Laws 1938 8.8., ¢h. 2,
sec. 29, P« 3.)

56-828, ntest of primary g%ﬁ%&igng.--(a) Right to Con-
s

test--Procedure .~-~Any unsucces candidate for pomination
for any public office at any primary election, to which pri-
mary elections apply, may contest the election of the candi-
date to whom certificate of nomination has been issued. The
procedure for such contests shall be in accordance with such
rules as may from time to time be established by the Supreme
Court of New Mexico under its rule-making power,

(b) Right of Appeal to Suppreme Court Granted.--An appeal
shall lie from any judgment or decree entered in such con-
test proceeding to the Supreme Court of the state of New
Mexico within the time and in accordance with such rules as
may from time to time be established by the Supreme Court of
New Mexico under its rule-making power,
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(¢) Preservation of Ballots.--Rither the contestant or
contestee, within the time provided by law for the g:odorvu-
tion of ballots may give notice by registered mail the
county clerk of those counties wherein he wishes the ballots
preserved that a contest 1s pending in 2 designated court,
and thereupon it shall be the duty of such county clerk to
preserve the ballots of all precincts and election districts
nauwed in the notice of contest and answer until said contest
shall have been finally determined.,

(d) Disgualification of Trial Judgo.--Any election contest
shall be an action or proceeding within the meaning of sec~
tion 1, chapter 67, Laws of 1941, being section 19~508 Row
Mexico Compllation of 1941, and any acts amendatory thereof.
Any affidavit of disqualification shall be filed on or before
the date when answer is required to be filed as provided by
rules established by the Supreme Court of New Mexico,., (lLa
1943, ch, 86, seec, 10, p. 136.) '
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