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AMERICAN INDIAN WATER RIGHT SETTLEMENTS

Lake Nighthorse
Settlement of Ute Mountain Ute and Southern Ute Indian Tribes of Colorado Water Rights
Courtesy of the US Bureau of Reclamation

INTRODUCTION

“Settlement negotiations foster a
holistic, problem-solving
approach that contrasts with the
zero-sum logic of the courtroom,
replacing abstract application of
legal rules that may have
unintended consequences for
communities with a unique
opportunity for creative, place-
based solutions reflecting local
knowledge and values.” David J.
Hayes, Deputy Secretary, US
Dept. of Interior before the US
Senate Committee on Indian
Affairs -Indian Water Rights:
Promoting the Negotiation and
Implementation of Water
Settlements in Indian Country
March 15, 2012.

Resolving American Indian water rights is an important undertaking for the economies, community

relations and water management of tribes, states and local communities. Water rights are generally

formalized through stream system water right adjudications. These large, slow moving cases are usually

filed in state court, involve all water users on a designated stream system within the state’s boundaries,

apply both federal and state law, often address new legal questions, require extensive technical work,

take decades to complete and are very expensive. While non-reservation claimants obtain their water

rights under state law, most American Indian water rights are determined under the Winters Doctrine

which arose out of the federal case, Winters v. United States (Winters). The Pueblos of New Mexico can

have their water rights determined under the Winters Doctrine and/or under the Mechem Doctrine,
found in the New Mexico v. Aamodt (Aamodt). The Mechem Doctrine holds that Pueblos retained their
aboriginal rights to water by virtue of having been Mexican citizens and enjoying the protections

afforded by the Treaty of Guadalupe Hidalgo. Tribes and Pueblos may also hold state law rights and/or

aboriginal rights reserved by a tribe through treaty as defined by United States v. Winans. Determination

of any American Indian water right can take decades, the court awards only a water right, and the tribe

may not have resources to develop and use the right awarded. Since all adjudication parties are

vulnerable to the uncertainties of trial, tribes, the United States, states, stakeholders and courts have

turned to settlement to resolve difficult questions about tribal rights and to create community solutions.




BACKGROUND

In the nineteenth century as European Americans pressed westward, the United States government
moved or assigned tribal peoples from across the continent to lands set aside from the public domain,
generally in the west. It established reservations through treaties, presidential executive orders, and
grants from previous sovereigns. While reserving the land, the enabling documents did not usually
address water needs of the people assigned to the lands and, eventually, conflicts arose between users
on the reservations and users off the reservations.

Winters, the first case to go to the United States Supreme Court, involved the upstream settlers and the

tribes and bands of the Fort Belknap reservation. The dispute was over the allocation of water in the

Milk River in north central Montana. In 1908, the Court held that when Congress set aside lands for a
reservation, it also impliedly reserved sufficient water to

fulfill the purposes of the reservation. The Court set the
water right priority date as the reservation’s date of
establishment. This ruling ensured that the newly recognized
federal water right could be administered under the prior
appropriation doctrine along with water rights developed
and recognized under state law. These American Indian
rights became known as federal reserved water rights or

Winters rights.

Milk River, Montana
Courtesy of the US Bureau of Reclamation

Previously, the Winans Court held in 1905 that the Yakama Tribe reserved unto itself “the (aboriginal)
right of taking fish at all usual and accustomed places” and that as a result, non-Indians could not bar
the Tribe’s access even to off-reservation locations. Much later in 1983 in United States v. Adair, the 9"
Circuit recognized that under certain circumstances the priority of a water right can be immemorial or
first in time, regardless of the date of the reservation. Tribes view these rights as a part of the bargain
received when they relinquished vast tracts of land and resources.

The Winters court, however, did not quantify the Fort Belknap right beyond “sufficient water to fulfill
the reservation’s purpose”. Between 1963 and 1983, the Supreme Court resolved the quantification
issue for agricultural reservations in the Arizona v. California decisions by adopting the ‘practicably
irrigable acreage’ (PIA) standard recommended by the Special Master. The contours of that standard
have been litigated ever since.

In 1952, Congress passed the McCarran Act which waived the sovereign immunity of the United States
and tribes for the purpose of conducting stream system adjudications in state court. Today, most of
these cases are located there. Many tribes believe that this venue is hostile to their rights and interests,
particularly since many of the judges are elected by popular vote.



American Indian tribes have substantial federal law based claims to water for the support of viable,
livable reservation homelands. The total claims of Arizona tribes exceed the total water budget for the
state. The claims of the Navajo on the San Juan River in New Mexico approach 1 billion acre-feet of
diversion right per year. Many tribes lack access to potable drinking water, others need access to water
to support lifestyles involving agriculture, hunting, gathering and fishing, and all need access for cultural
and spiritual life ways. Since many reservations were created before intensive European American
settlement, the priority dates of tribal rights tend to be the most senior on the stream systems on which
they are located. Thus, under the prior appropriation doctrine, tribal needs are satisfied before those of
junior users. Communities around reservations have come to rely on water that has been available to
them because these rights have been unquantified and tribes have lacked resources to develop uses.
Unlike state-law water rights, tribes are not required to put Winters water rights to beneficial use to
maintain the rights, which causes confusion among those who also rely on the resource. When tribal
water rights are being determined, strife can arise between reservation and non-reservation residents
because water is necessary to both the lives and cultures of both groups and changes in the water use
status quo presents enormous challenges. These challenges lead to delayed socio-economic
development for tribes and make management of limited water resources very difficult.

) Bonnie G. Colby, John E. Thorson, and Sarah Britton, Negotiating Tribal Water Rights, Fulfilling Promises in the Arid West
(2005)

) Barbara Cosens and Judith V. Royster, eds., The Future of Indian and Federal Reserved Water Rights: The Winters
Centennial (2012) (Proceedings from The Winters’ Centennial Conference hosted by the Utton Transboundary Resources
Center, American Indian Law Center and University of New Mexico School of Law 2008)

e John Echohawk, Executive Director, Native American Rights Fund, Testimony before the Senate Committee on Indian

Affairs, Oversight Hearing on Indian Water Rights: Promoting the Negotiation and Implementation of Water Settlements in

Indian Country (March 15, 2012) http://www.indian.senate.gov/hearings/upload/John-Echohawk-Testimony-2.pdf

e David J. Hayes, Deputy Secretary of United States Department of the Interior, Testimony Before the United States Senate

Committee on Indian Affairs on Indian Water Rights: Promoting the Negotiation and Implementation of Water Rights
Settlements in Indian Country, (March 15, 2012) http://www.doi.gov/ocl/2006/IndianWaterRights 031512.pdf
) National Congress of American Indians, Water. http://www.ncai.org/policy-issues/land-natural-resources/water

e Native American Rights Fund, Indian Reserved Water Rights Claims Symposium. (Materials from past biennial symposium

of settlement of Native American water rights sponsored by Native American Rights Fund and Western States Water
Council.) http://www.narf.org/water/index.htm

e The McCarran Amendment, 43 U.S.C. § 666 (1952)

e Arizona v. California, 373 U.S 546 (1963), decreed in final form, 376 U.S. 340 (1964), decree amended, 383 U.S. 268 (1966),
supplemental decree entered, 439 U.S. 419 (1979), supplemental opinion, 460 U.S. 605 (1983), [Arizona Il], second
supplemental decree entered, 466 U.S 144 (1984)

e New Mexico v. Aamodt, No. 66CV6639, (D.N.M. 1966)

e  New Mexico v. United States, No. D-1116-CV-75-184, 11" Judicial District of New Mexico, The United States’ Statement of
Claims of Water Rights in the New Mexico San Juan River Basin on Behalf of the Navajo Nation (Jan. 3, 2011)
e United States v. Adair, 723 F.2d 1394 (9th Cir. 1983), cert. denied, 467 U.S. 1252 (1984)

e  United States v. Winans, 198 U.S. 371 (1905)
e  Winters v. United States, 207 U.S. 564 (1908)

LITIGATION
Although litigation is the ‘traditional’ means of formalizing water rights, increasingly parties are turning
to settlements to determine American Indian water rights. Litigation, for the most part, has not been a


http://www.indian.senate.gov/hearings/upload/John-Echohawk-Testimony-2.pdf
http://www.doi.gov/ocl/2006/IndianWaterRights_031512.pdf
http://www.ncai.org/policy-issues/land-natural-resources/water
http://www.narf.org/water/index.htm

satisfactory experience. The process requires huge amounts of time and money, develops and results in
great uncertainty, is destructive to community relations, and although a result is obtained from a court,
a court can only award a described water right without answering related questions which plague
involved communities. Further, unlike Congress, courts cannot increase financial resources available to
tribes and communities. Two New Mexico cases illustrate these points.

The Aamodt case, filed in 1966, is the oldest ongoing case in federal court in the nation. The parties
worked on issues regarding the water rights of four Pueblos - Nambe, Pojoaque, San lldefonso and
Tesuque - in the Rio Pojoaque stream system from the first years of the case. In 2000, the parties agreed
to set aside litigation and try settlement at which they succeeded.

Tribes can be disappointed by litigation results. In New Mexico v. Lewis, the Mescalero Apache Tribe
water rights, the Tribe claimed 17,705.4 acre-feet per year, mainly under a PIA theory, and an
immemorial priority or a treaty date of 1852. The trial court rejected the PIA claim on the basis of
economic feasibility and quantified the right at current uses plus 950 acre-feet annually for future non-
agricultural uses, that is, 2,322.4 acre-feet per year with a priority date of 1873 based on the date of
creation of the reservation. The New Mexico Court of Appeals upheld the lower court’s quantification
but found the priority date to be 1852, based on a treaty. The Tribe received a decreed right from the
Lewis Court for about 13% of its claims with no means of putting the water to use. Later, the Tribe
pursued authority from Congress for leasing its decreed rights for economic benefit. By December 2011,
H.R. 1416 Mescalero Apache Tribe Leasing Authorization Act was reported to the U.S. House of
Representatives, where it remains.

) Martha C. Franks, The Uses of the Practicably Irrigable Acreage Standard in the Quantification of Reserved Water Rights,
31 Nat. Resources J. 549 (1991)
e David J. Hayes, Deputy Secretary of United States Department of the Interior, Testimony Before the United States Senate

Committee on Indian Affairs on Indian Water Rights: Promoting the Negotiation and Implementation of Water Rights
Settlements in Indian Country, March 15, 2012. http://www.doi.gov/ocl/2006/IndianWaterRights 031512.pdf

e  The Claims Resolution Act of 2010, Pub.L. 111-291, 124 Stat. 3064 (December 8, 2010)

e Mescalero Apache Tribe Leasing Authorization Act, H.R. 1461, 112d Cong. 1% Sess. (2011)

e Seminole Indian Land Claims Settlement Act of 1987, Pub.L. 100-228, 101 Stat. 1556 (1987)

e  New Mexico v. Aamodt, No. 66CV6639, (D.N.M. 1966)

. New Mexico v. Lewis, 861 P.2d 235 (N.M. App. 1993)

) New Mexico v. Lewis, Nos. 20294 and 22600, Chaves County 1956 (consolidated) (decision of the Court entered January
26, 1989)

SETTLEMENT

For more than thirty years, many governments and organizations have recognized the value of resolving
tribal water right claims through settlement rather than through litigation. These include tribes, states,
local parties, the federal government and organizations such as Native American Rights Fund (NARF), the
National Congress of American Indians, the American Bar Association, the Western States Water Council
and Western Governors Association. Settlements are viewed as opportunities for tribes to obtain water
for health and safety, for economic development, and for support of cultural and spiritual practices.


http://www.doi.gov/ocl/2006/IndianWaterRights_031512.pdf

Congressional approval can bring funding for putting the water to use. In the Aamodt and Navajo (New
Mexico) settlements, the Pueblos and Nation negotiated construction of potable
drinking water treatment plants and delivery systems. The settlements of the Ak-
Chin Indian Community of Papago Indians of the Maricopa (Arizona), Fallon Paiute
Shoshone Indian Tribes (Nevada) and other tribes provide millions for tribal
development. Several settlements, such as that of the Northern Cheyenne Indian
Tribe (Montana) provide for leasing and marketing of tribal water rights. The Nez
Perce Tribe’s (Idaho) settlement preserved cultural practices by providing
protections for fish and Tribal fishing rights. The settlement includes adjudication of

salmon minimum instream flows to the State on 207 streams to preserve fish habitat,
requires agreements between the State and Tribe for the shared management of

Courtesy of the US . . . . . o

Fish and Wildlife fish hatcheries, provides funds for habitat improvement, and other similar

Service agreements. The Taos Pueblo (New Mexico) secured protection for its spiritually

important Buffalo pasture.

State and local parties also share in the benefits of settlement by crafting practical solutions for their
communities’ water supply needs while protecting local values and economies. Settlements can address
not only water quantity issues, but also concerns about conservation, water quality and water
management. In the San Luis Rey Indian Water Rights Settlement Act of 1988 (California), conservation
of seepage losses achieved by lining the All American Canal lessens the impact of the Tribes’ water
allotment on the local supply. In the Chippewa Cree Tribe of
the Rocky Boy’s Reservation Indian Reserved Water Rights
Settlement Act of 1999 (Montana), the State is contributing
$150,000 to be used, in part, for water quality discharge
monitoring wells and a monitoring program. The
Northwestern New Mexico Rural Water Projects Act (Navajo),
includes pipelines to deliver water to the City of Gallup and
the Jicarilla Apache Nation, as well as funds to rehabilitate

Indian and non-Indian ditch systems. The Fort Hall Indian All American Canal
Water Rights Act of 1990 (Idaho) creates a three-member
intergovernmental board to mediate or resolve disputes. The
Aamodt Litigation Settlement Act allows the County of Santa
Fe to ‘piggy back’ on the new Pueblos’ water system to serve non-Indian customers and provides for an
intergovernmental water authority to manage the system. These kinds of cross-community solutions
generate broader support in Congress and state legislatures.

Courtesy of the US Bureau of Reclamation

e John Echohawk, Executive Director, Native American Rights Fund, Testimony before the Senate Committee on Indian
Affairs, Oversight Hearing on Indian Water Rights: Promoting the Negotiation and Implementation of Water Settlements in
Indian Country (Ma. 15, 2012) http://www.indian.senate.gov/hearings/upload/John-Echohawk-Testimony-2.pdf

. Denise D. Fort, Professor, University of New Mexico School of Law, Policy Questions Concerning Tribal Water Marketing,
presented at the American Bar Association, 30" Annual Water law Conference (Feb. 2012)

e David J. Hayes, Deputy Secretary of United States Department of the Interior, Testimony Before the United States Senate
Committee on Indian Affairs on Indian Water Rights: Promoting the Negotiation and Implementation of Water Rights
Settlements in Indian Country (Mar. 15, 2012) http://www.doi.gov/ocl/2006/IndianWaterRights 031512.pdf



http://www.indian.senate.gov/hearings/upload/John-Echohawk-Testimony-2.pdf
http://www.doi.gov/ocl/2006/IndianWaterRights_031512.pdf

e  Rebecca Mills and Heidi Gudgell, Snake River Basin Adjudication - Nez Perce Tribe Water Rights Settlement, presented at
12" Western States Water Council and Native American Rights Fund Conference (Aug. 2011)
http://www.narf.org/water/2011/index.htm

e  American Bar Association, Section of Environment, Energy and Resources, Report to the House of Delegates (Aug. 2002)

e  Waestern Governors’ Association, Policy Resolution 10-18, Negotiated Indian Water Rights Settlements (Jun. 2010)

http://www.westgov.org/component/joomdoc/doc _details/1277-10-18

e  Western States Water Council, Resolution of the Western States Water Council in Support of Indian Water Rights
Settlements (2011) http://www.westgov.org/wswc/-336%20indian%20water%20rights%20settlements%2070ct2011.pdf

e Ak-Chin Indian Water Rights Settlement Act, Pub.L. 95-328, 92 Stat. 409 (1978), amended, Pub.L. 98-530, 98 Stat. 2698
(1984), amended, Pub.L. 102-497, 106 Stat. 3258 (1992), amended, Pub.L. 106-285, 114 Stat. 878 (2000)

e Aamodt Litigation Settlement Act (Pueblos of Nambé, Pojoaque, San lldefonso and Tesuque), Pub.L. 111-291, 124 Stat.
3064 (2010)

e  Chippewa Cree Tribe of the Rocky Boy’s Reservation Indian Reserved Water Rights Settlement Act of 1999, Pub.L. No. 106-
163, 113 Stat. 1778 (1999)

e  Fallon Paiute Shoshone Indian Tribes Water Rights Settlement Act of 1990, Pub.L. 101-618; 104 Stat. 3289 (1990)

e  Fort Hall Indian Water Rights Act of 1990, (Shoshone-Bannock Tribes), Pub.L. 101-602; 104 Stat. 3059 (1990)

e Snake River Water Rights Act of 2004 (Nez Perce Tribe), Pub.L. No. 108-447; 118 Stat 2809, 3432-41 (2004)

e Northern Cheyenne Indian Reserved Water Rights Settlement Act of 1992, Pub.L. 102-374, 106 Stat. 1186 (1992)

e Northwestern New Mexico Rural Water Projects Act), Pub.L. No. 111-11; 123 Stat 1367 (2009) (Navajo-Gallup Water
Supply Project/Navajo Nation Water Rights)

e San Luis Rey Indian Water Rights Settlement Act of 1988, (La Jolla, Ricon, San Pasquale, Pauma, Pala Bands of Mission
Indians of California), Pub.L. 100-675, 102 Stat. 4000 (1988)

e  Taos Pueblo Indian Water Rights Settlement Act, Pub.L. 111-291, 124 Stat. 3064 (2010)

SETTLEMENT PROCESS

American Indian water right determinations most often begin in water right adjudications, however, as
the Seminole Indian Land Claims Settlement Act of 1987 (Florida) shows, litigation is not always
necessary. The following is a generalized description of the process. Litigation can be a precursor to
settlement as in the Aamodt case or it may resume if settlement fails as happened recently in the
Abousleman case (New Mexico) involving the rights of the Pueblos of Jemez, Santa Ana and Zia.
Litigation can also continue during settlement talks, but may severely tax the resources of the parties.

Parties first request a federal negotiation team which is made up of representatives of the Office of the
Secretary of the Interior, the Bureau of Indian Affairs, the Office of the Solicitor, the Department of
Justice and Fish and Wildlife Service. Once the team is appointed and negotiations begin, a court may
enter a confidentiality order limiting what can reveal outside of the negotiation room. In Montana,
however, all proceedings are open to the public. The court will continue to monitor progress and apply
pressure if necessary. Once a settlement agreement has been reached, reviewed and signed by the
principals, it must go to Congress if federal funding is required. Not only must the settlement undergo
federal scrutiny, it also must be presented to the Tribal and state governments for approval.

Once a settlement act is signed by the President, the implementation phase of the settlement begins.
The settlement parties and federal implementation team reconvene to conform the original agreement
to the federal act and to draft any additional agreements required before the Secretary of the Interior
can sign off. Once the Secretary has signed, the adjudication court resumes its duties and conducts an
inter se process in which it hears and considers any objections from any party. Assuming that the court
approves the settlement, it enters a final decree and judgment. If there is construction involved, the


http://www.narf.org/water/2011/index.htm
http://www.westgov.org/component/joomdoc/doc_details/1277-10-18
http://www.westgov.org/wswc/-336%20indian%20water%20rights%20settlements%207oct2011.pdf

United States Bureau of Reclamation acts as project manager. Typically, all work on a settlement must
be substantially completed by a date certain or the settlement fails. The implementation phase can last
from 5 to 15 years. It is said, by the experienced, that the real work begins when the implementation
phase is initiated.

. Bonnie G. Colby, John E. Thorson, and Sarah Britton, Negotiating Tribal Water Rights, Fulfilling Promises in the Arid West
(2005)

. Barbara A. Cosens, The 1997 Water Rights Settlement Between the State of Montana and the Chippewa Cree Tribe of the
Rocky Boy's Reservation: The Role of Community and of the Trustee, 16 UCLA J. Envtl. L. & Pol'y. 255 (1997-1998)

e  New Mexico v. Aamodt, No. 66CV6639, (D.N.M. 1966)

e  New Mexico v. Abousleman, et al., No. 83-CV-01041, Settling Parties Letter to the Court Requesting Return to Litigation,
(Doc. No. 4234)(D.N.M. March 15, 2012)

CHALLENGES

The experiences of many parties offer a look at some of the challenges faced in negotiating settlements
and moving them through Congress. Settlement is a long and expensive process. It may take years of
negotiation, technical studies and public involvement. In the Aamodt situation, the parties began
litigation in 1969 and negotiation in 2000, completed the Settlement Agreement in 2006 and President
Obama signed the Act into law in 2010. The Crow Tribe Apsaalooke Nation Settlement became law at
the same time following decades of litigation which began in 1975 and negotiation which resolved in
1999.

The parties at the table are critical; while a government to government panel may be preferred by some,
others call for the participation of interested local parties. Absent key players can block progress
through Congress or later implementation. Failure to keep the public and State officials informed can
result in delay. Failure to fully consider the settlement’s effects can cause significant delay as
adjustments to the agreement are developed. In the Aamodt case, a provision in the first proposed
agreement required non-Indians to hook up to a water supply system and shut down their domestic
wells. Public outrage was so intense that the parties returned to the negotiation table for two years to
make that provision voluntary. Settlements must have the support of the affected state’s Congressional
delegation, and the interest of a member who can guide the legislation through the congressional
process.

Funding is perhaps one of the greatest challenges to negotiating and implementing a tribal water rights
settlement. While water rights are in litigation or negotiation, the United States Bureau of Indian Affairs
(BIA) provides technical and factual support for the claims and major financial support for the United
States to pursue tribal rights as a part of its trust responsibility. The Bureau of Reclamation also provides
technical support for these settlements and assists tribal governments to develop, manage and protect
their water resources. The funding for the Bureaus’ activities comes from their budgets. Later, funds are
required for construction and payments to tribes to settle aspects of their claims.



Previously this funding was obtained through the Department of Interior’s discretionary appropriations.
In 2010, Congress passed the Statutory Pay-As-You — Go Act. This legislation requires offsets for direct
funding in order to avoid increases in projected deficits. The Claims Resolution Act, which includes the
Aamodt, Taos, White Mountain Apache, and Crow settlements, provided millions in direct funding while
providing for the required offsets. The BIA and Reclamation’s budgets have experienced a steady decline
since 2004 and the offsets needed for settlement funding comes at the expense of other, possibly
essential programs within these Bureaus. The FY 13 Reclamation budget includes a request for $46.5, to
establish an Indian Water Rights Settlement (IWRS) account to fund implementation of several
settlements.

To meet these challenges, the federal government established a policy that settlements must contain
non-federal cost-sharing provisions appropriate to the other parties’ received benefits in an effort to
leverage scarce federal dollars. As state and local budgets become increasingly limited, this policy could
cause a settlement to fail. Many organizations seek a commitment, a federal budgetary policy, to ensure
that any settlement authorized by Congress will be funded without corresponding offsets to other
essential tribal or Department of Interior programs. With ever-growing budgetary austerity, it is unlikely
that the federal government will be able to accommodate these requests.

The second greatest challenge is locating water for the settlements. Many settlements require that
water be brought into the existing system in order to ease the tensions and expectations created where
tribal water rights with early priorities are being introduced into existing local water management
schemes. Both the Aamodt and the Taos settlement rely upon imported water to ease the effect on
local non-Indian inhabitants. As water sources are maximized and as climate change progresses, water
will become more precious and more scarce, necessitating new solutions to supplying both tribes and
non-Indian users.

e Letty Belin, Counselor to the Deputy Secretary, Chairman of the Working Group on Indian Water Settlements,
Department of the Interior, The Administration’s Settlement Policy, NARF 2011 Symposium on the Settlement of
Indian Reserved Water Rights Claims (Aug. 22,2011) http://www.narf.org/water/2011/index.htm

e John Echohawk, Executive Director, Native American Rights Fund, Testimony before the Senate Committee on Indian

Affairs, Oversight Hearing on Indian Water Rights: Promoting the Negotiation and Implementation of Water Settlements in

Indian Country (Mar. 15, 2012) http://www.indian.senate.gov/hearings/upload/John-Echohawk-Testimony-2.pdf
e  David J. Hayes, Deputy Secretary of United States Department of the Interior, Testimony Before the United States Senate

Committee on Indian Affairs on Indian Water Rights: Promoting the Negotiation and Implementation of Water Rights
Settlements in Indian Country (Mar. 15, 2012) http://www.doi.gov/ocl/2006/IndianWaterRights 031512.pdf
. Pam Williams, Director, Department of Interior Secretary’s Indian Water Rights Office, Implementing Indian Water Rights

Settlements, presented at 12" Western States Water Council and Native American Rights Fund Conference (Aug. 2011)
http://www.narf.org/water/2011/index.htm

e The Claims Resolution Act of 2010, Pub.L. 111-291, 124 Stat. 3064 (2010)

e  Statutory Pay-As-You-Go Act of 2010, Pub.L. No. 111-139, 124 Stat. 8 (2010)

e Crow Tribe-Montana Compact Ratified, Mont. Code. Ann. § 85-20-901 (1999)

e  American Bar Association, Section of Environment, Energy and Resources, Report to the House of Delegates (2002)

http://www.americanbar.org/content/dam/aba/migrated/leadership/recommendations02/110.authcheckdam.pdf

) United States Department of Interior, Bureau of Indian Affairs, Interior's Indian Water Rights Settlement Program -
Reclamation Support for Secretary's Program http://www.bia.gov/WhoWeAre/BIA/OTS/NaturalResources/Water/index.htm



http://www.narf.org/water/2011/index.htm
http://www.indian.senate.gov/hearings/upload/John-Echohawk-Testimony-2.pdf
http://www.doi.gov/ocl/2006/IndianWaterRights_031512.pdf
http://www.narf.org/water/2011/index.htm
http://www.americanbar.org/content/dam/aba/migrated/leadership/recommendations02/110.authcheckdam.pdf
http://www.bia.gov/WhoWeAre/BIA/OTS/NaturalResources/Water/index.htm

e  United States Department of Interior, Bureau of Reclamation http://www.usbr.gov/native/waterrights/waterrights.html

e  United States Department of Interior, Bureau of Reclamation, Supporting Tribal Nations (Funding for tribes) (2012)

http://www.usbr.gov/newsroom/presskit/factsheet/factsheetdetail.cfm?recordid=12

e United States Department of Interior, Secretary’s Indian Water Rights Office http://www.doi.gov/siwro/index.cfm

e  Waestern Governors’ Association, Policy Resolution 10-18, Negotiated Indian Water Rights Settlements (2010)

http://www.westgov.org/component/joomdoc/doc _details/1277-10-18

e  Western States Water Council, Resolution of the Western States Water Council in Support of Indian Water Rights
Settlements (2011) http://www.westgov.org/wswc/-336%20indian%20water%20rights%20settlements%2070ct2011.pdf

CONCLUSION

To date, twenty-eight settlements have achieved a federal settlement act and are involved in
implementation. Sixteen settlements are in progress with two, the Blackfeet Water Rights Settlement of
2011 (Montana), S.399/H.R 3301, and the Navajo-Hopi Little Colorado River Water Settlement (Arizona),
S.2109/H.R. 4067 having been introduced in the 112" Congress. Many more tribes’ water rights remain
to be addressed, including tribes with claims on the Colorado River, the more than 100 California tribes
with federal recognition, the Oklahoma tribes which share two rivers and many more in the Midwest,
East, Alaska and Hawaii.

Negotiated settlement is the preferred means of these claims. The process is long and expensive, but it
is believed to be less so than litigation. Settlements help the federal government to fulfill its trust
obligations and promise to tribes that their reservations would provide a homeland. They can end
decades of community strife and bring more certainty to future planning and water management. They
may bring clean water to people who have never known it in their homes. They allow tribes to preserve
their cultural and spiritual heritage. They can bring an opportunity for economic development.
Settlements also allow communities flexibility to work out water supply and other problems in ways that
make sense and support non-Indian needs as well as those of tribes.

But settlements can also be hard. Concessions are given by people who have already given up so much
and from people who have built their lives on water which has always been available. Settlements
require long and hard work to create and to implement. And they require money and water in an age
when everyone involved has less.

Darcy S. Bushnell, Esq.


http://www.usbr.gov/native/waterrights/waterrights.html
http://www.usbr.gov/newsroom/presskit/factsheet/factsheetdetail.cfm?recordid=12
http://www.doi.gov/siwro/index.cfm
http://www.westgov.org/component/joomdoc/doc_details/1277-10-18
http://www.westgov.org/wswc/-336%20indian%20water%20rights%20settlements%207oct2011.pdf

Bibliography

Treatises

Robert T. Anderson, et al., American Indian Law: Cases and Commentary (2nd ed., West 2010)
Robert E. Beck & Amy K. Kelley, Waters and Water Rights (3" ed., 2009)

Nell Jessup Newton, Robert Anderson et al., Cohen's Federal Indian Law (2005 ed.)

A. Dan Tarlock, Law of Water Rights and Resources (1988)

Books and Book Chapters

All Indian Pueblo Council, The Right to Remain Indian: The Failure of the Federal Government to
Protect Indian Land and Water Rights. Submitted to the U.S. Commission on Civil Rights (1972)

Ann E. Amundson, Tribal Water Management Handbook (1981)

Jeffrey S. Ashley and Secody J. Hubbard, Negotiated Sovereignty: Working to Improve Tribal-State
Relations (2003)

Lloyd Burton, American Indian Water Rights and the Limits of the Law (1991)

Elizabeth Checchio & Bonnie G. Colby, Indian Water Rights: Negotiating the Future (1993)

Bonnie G. Colby, et al., Negotiating Tribal Water Rights: Fulfilling Promises in the Arid West (2005)
Barbara Cosens and Judith V. Royster, eds., The Future of Indian and Federal Reserved Water
Rights: The Winters Centennial (2012) (Proceedings from the Winters’ Centennial Conference
hosted by the Utton Center, American Indian Law Center and University of New Mexico School of
Law 2008)

Wade Davies, Richmond L. Clow, American Indian Sovereignty and Law: An Annotated Bibliography
(2009)

Charles T. DuMars, et al., Pueblo Indian Water Rights: Struggle for a Precious Resource (1984)
Phillip Farah & Brian McDonald, Economic Impact of Alternative Resolutions of New Mexico Pueblo
Indian Water Rights. Volume I, An Economic and Demographic Profile of New Mexico Pueblo
Indians: an Historical Perspective (1986)

Donald Lee Fixico, The Invasion of Indian Country in the Twentieth Century: American Capitalism
and Tribal Natural Resources (1998)

Richard L Foreman, Indian Water Rights: a Public Policy and Administrative Mess (1981)

John A Folk-Williams & Lucy Hilgendorf, What Indian Water Means to the West: a Sourcebook
(1981)

Jon C. Hare, Indian Water Rights: An Analysis of Current & Pending Water Rights Settlements (1996)
Indian Water Rights in the New West Thomas R. McGuire, et. al., (1993)

Institute for the Development of Indian Law, Indian Water Rights (1984)

Laura Kirwan & Daniel McCool, Negotiated Water Settlements: Environmentalists and American
Indians, in Trusteeship in Change Toward Tribal Autonomy in Resource Management, Imre Sutton &
Richmond L. Clow eds., (2001)

William B. Lord & Mary G. Wallace, Proceedings of the Symposium on Indian Water Rights and
Water Resources Management (1989)

Daniel McCool, Native Waters: Contemporary Indian Water Settlements and the Second Treaty Era
(2002)

Daniel McCool, Command of the Waters: Iron Triangles, Federal Water Development, and Indian
Water (1987)

Christine L. Miklas & Stephen J. Shupe, Indian Water 1985: Collected Essays (1986)

Merrell-Ann S. Phare, Denying the Source: The Crisis of First Nations’ Water Rights (2009)




Phillip J. Rassier, Indian Water Rights: a Compilation of Federal Treaties, Agreements, Executive
Orders, and Statutes Relating to Indian Water Rights in Idaho (1978)

John Shurts, Indian Reserved Water Rights: The Winters Doctrine in its Social and Legal Context
1880s-1930s (2000)

Peter Sly, Reserved Water Rights Settlement Manual (1988)

John E. Thorson, et al., Tribal Water Rights: Essays in Contemporary Law, Policy, and Economics
(2006)

John C Tysseling, Economic Impact of Alternative Resolutions of New Mexico Pueblo Indian Water
Rights. Volume lll, Economic Impacts of Alternative Resolutions of Pueblo Indian Reserved Rights in
the Rio Grande Basin (1986)

William J. Veeder, Indian Water Rights in the Concluding Years of the Twentieth Century (1982)
Gary Weatherford, Leasing Indian Water: Choices in the Colorado River Basin (1988)

Statutes and Regulations
A. Federal

a. Water Settlements
Ak-Chin Indians Water Rights Claims, Pub. L. 95-328, 92 Stat. 409 (1978)
Ak-Chin Water Use Amendments Act of 1992, Pub. L. 102-497, 106 Stat. 3258 (1992)
Ak-Chin Water Use Amendments Act of 2000, Pub. L. 106-285, 114 Stat. 878 (2000)
Arizona Water Settlements Act, Pub. L. 108-451, 118 Stat. 3478 (2004)
Chippewa Cree Tribe of the Rocky-Boy’s Reservation Indian Reserved Water Rights Settlement and
Water Supply Enhancement Act of 1999, Pub. L. 106-163, 113 Stat. 1778 (1999)
Claims Resolution Act of 2010, Pub. L. 111-291, 124 Stat. 3064 (2010)
Colorado Ute Indian Water Rights Settlement Act of 1988, Pub. L. No. 100-585, 102 Stat. 2973 (1988)
Colorado Ute Settlement Act Amendments of 2000, Pub. L. No. 106-554, 114 Stat. 2763 (2000)
Fallon Paiute Shoshone Indian Tribes Water Rights Settlement Act of 1990, Pub. L. 101-618, 104 Stat.
3289 (1990)
Fort Hall Indian Water Rights Settlement, Pub. L. 101-602, 104 Stat. 3059 (1990)
Fort McDowell Indian Community Water Rights Settlement Act of 1990, Pub. L. No. 101-628, §§ 401-
413, 104 Stat. 4480 (1990)
Jicarilla Apache Tribe Water Rights Settlement Act, Pub. L. 102-441, 106 Stat. 2237 (1992)
Northern Cheyenne Reserved Water Rights Settlement Act of 1992, Pub. L. 102-374, 106 Stat. 1186
(1992)
Pueblo of Isleta Settlements and Natural Resources Restoration Act of 2006, Pub. L. 109-379, 120
Stat. 2666 (2006)
Reclamation Projects Authorization and Adjustment Act of 1992 Title V: Ute Indian Rights
Settlement Act, Pub. L. No. 102-575, § 503(d), 106 Stat. 4600 (1992)
Salt River Pima-Maricopa Indian Community Water Rights Settlement Act of 1988, Pub. L. 100-512,
102 Stat. 2549 (1988)
San Luis Rey Indian Water Rights Settlement Act, Pub. L. 100-675, 102 Stat. 4000 (1988)
Shivwits Band of the Paiute Indian Tribe of Utah Water Rights Settlement Act, Pub. L. 106-263, 114
Stat. 737 (2000)
Snake River Water Rights Act of 2004, Pub. L. 108-447, 118 Stat. 3431 (2004)
Soboba Band of Luiseno Indians Settlement Act, Pub. L. 110-297, 122 Stat. 2975 (2008)
Southern Arizona Water Rights Settlement Act, Pub. L. 97-293, 96 Stat. 1274 (1982)



Truckee-Carson-Pyramid Lake Water Right Act, Title Il of Pub. L. 101-618, 104 Stat. 3289; the Fallon
Paiute Shoshone Tribal Settlement Act (1990)

Yavapai-Prescott Indian Tribe Water Rights Settlement Act of 1994, Pub. L. 103-434, 108 Stat. 4526
(1994)

Zuni Indian Tribe Water Rights Settlement Act of 2003, Pub. L. 108-34, 117 Stat. 782 (2003)

b. U.S.C. Sections
Indian Non-Intercourse Act, Purchases or Grants of Lands from Indians, 25 U.S.C. § 177 (2006)
Leases of Restricted Lands, 25 U.S.C. § 415 (2010)
Water Right as Appurtenant to Land and Extent of Right, 43 U.S.C. § 372 (2006)
Suits for Adjudication of Water Rights, 43 U.S.C. § 666 (2006)

c. Regulations
State and Local Regulation of the Use of Indian Property, 25 C.F.R. § 1.4 (2011)
What are Trust Resources for the Purposes of the Trust Evaluation Process, 25 C.F.R. §1000.352
(2011)
Title 25 Indians, Chapter |, Bureau of Indian Affairs, Department of Interior, Subchapter H— Land and
Water.
Working Group in Indian Water Settlements, Criteria and Procedures for the Participation of the
Federal Government in the Negotiations for the Settlement of Indian Water Rights Claims, 55 Fed.
Reg. 9223 (Mar. 12, 1990)

B. State

Indian Water Rights Settlements, Ariz. Rev. Stat. Ann. § 45-841.01 (2011)

Mont. Code Anno. Title 85 Water Use, Chapter 20 Water Compacts. (Contains all the Montana-Tribal
State Compacts.)

Indian Water Rights Settlements, N.M. Stat. §§ 72-1-11 to 12 (2011)

Ute Indian Water Compact, Utah Code Ann § 73-21-2 (2011)

Law Journals

Robert H. Abrams, Reserved Water Rights, Indian Rights and the Narrowing Scope of Federal
Jurisdiction: The Colorado River Decision, 30 Stanford L. Rev. 1111 (1978)

Robert T. Anderson, Indian Water Rights, Practical Reasoning, and Negotiated Settlements, 98 Cal. L.
Rev. 1133 (2010)

Robert T. Anderson, Indian Water Rights and the Federal Trust Responsibility, 46 Nat. Resources J.
399 (2006)

Robert T. Anderson, Indian Water Rights: Litigation and Settlements, 42 Tulsa L. Rev. 23 (2006)

Hope M. Babcock, Reserved Indian Water Rights in Riparian Jurisdictions: Water, Water Everywhere,
Perhaps Some Drops for Us, 91 Cornell L. Rev. 1203 (2006)

Michael C. Blumm, et al., Not Much Less Necessary Than the Atmosphere They Breathed: Salmon,
Indian Treaties, and the Supreme Court - A Centennial Remembrance of United States v. Winans and
Its Enduring Significance, 46 Nat. Resources J. 489 (2006)

Michael C. Blumm, et al., Judicial Termination of Treaty Water Rights: The Snake River Case, 36
Idaho L. Rev. 449 (2000)

Susan D. Brienza, Wet Water vs. Paper Rights: Indian & Non-Indian Negotiated Settlements and Their
Effects, 11 Stan. Envtl. L.J. 151 (1992)



Lloyd Burton, The American Indian Water Rights Dilemma: Historical Perspective and Dispute
Settling Policy Recommendations, 7 UCLA J. Envt & Pol’y 1 (1987)

Peter Capossela, Indian Reserved Water Rights in the Missouri River Basin, 6 Great Plains Nat.
Resources J. 131 (2002)

Nancy Carol Carter, American Indian Water Rights: Law and Research, 27 Legal References Services
Q. 1(2008)

Charles Carvell, Indian Reserved Water Rights: Impending Conflict or Coming Rapprochement
between the State of North Dakota and North Dakota Indian Tribes, 85 N. D. L. Rev. 1 (2009)

Reid Peyton Chambers & John Echohawk, Implementing the Winters Doctrine of Reserved Water
Rights: Producing Indian Water & Economic Development Without Injuring Non-Indian Users? 27
Gonz. L. Rev. 447 (1992)

Richard B. Collins, The Future Course of the Winters Doctrine, 56 U. Colo. L. Rev. 481 (1985)

Richard B. Collins, Indian Allotment Water Rights, 20 Land & Water L. Rev. 422 (1985)

Barbara A. Cosens, A Framework for Evaluation of Tribal Water Settlements, 18 Nat. Resources &
Envtl. 41 (2003)

Barbara A. Cosens, Water Dispute Resolution in the West: Process Elements for the Modern Era in
Basin-wide Problem Solving, 33 Envtl. L. 949, (2003)

Barbara A. Cosens, Farmers, Fish, Tribal Power, and Poker: Reallocating Water in the Truckee River
Basin, Nevada and California, 10 UC Hastings, West-Northwest: J. of Envtl L. and Pol’y. 89 (2003).
Barbara A. Cosens, Water Dispute Resolution in the West: Process Elements for the Modern Era in
Basin-Wide Problem Solving, 33 Envtl. L. 949 (2003)

Barbara A. Cosens, The Measure of Indian Water Rights: The Arizona Homeland Standard, Gila River
Adjudication, 42 Nat. Resources J. 835 (2002)

Barbara A. Cosens, The 1997 Water Rights Settlement Between the State of Montana and the
Chippewa Cree Tribe of the Rocky Boy's Reservation: The Role of Community and of the Trustee, 16
UCLA J. Envtl. L. & Pol'y. 255 (1997-1998)

Karen Crass, Eroding the Winters Right: Non-Indian Water Users’ Attempt to Limit the Scope of the
Indian Superior Entitlement to Western Water to Prevent Tribes from Water Brokering, 1 U. Denv.
Water L. Rev. 109 (1997)

Charles DuMars & Helen Ingram, Congressional Quantification of Indian Reserved Water Rights: A
definitive Solution or a Mirage?, 20 Nat. Resources J. 17 (1980)

John Echohawk, NARF & Tribal Leaders Call on Government to Pay “Fair Share” of Water Settlement
Costs, 18 NARF Legal Rev. 1 (2008)

Stephen M. Feldman, The Supreme Court’s New Sovereign Immunity Doctrine and the McCarran
Amendment: Toward Ending State Adjudication of Indian Water Rights, 18 Harv. Envtl. L. Rev. 433
(1994)

Joseph M. Feller, The Adjudication that Ate Arizona Water Law, 49 Ariz. L. Rev. 405, 435-439 (2007)
John A. Folk-Williams, The Use of Negotiated Agreements to Resolve Water Disputes Involving Indian
Rights, 28 Nat. Resources J. 63 (1988)

Martha C. Franks, The Uses of the Practicably Irrigable Acreage Standard in the Quantification of
Reserved Water Rights, 31 Nat. Resources J. 549 (1991)

David H. Getches, The Unsettling of the West: How Indians Got the Best Water Rights, 99 Mich. L.
Rev. 1473 (2001)

David G. Getches, Management and Marketing of Indian Water: From Conflict to Pragmatism, 58 U.
Colo. L. Rev. 515 (1988)

Robert Jerome Glennon, Coattails of the Past: Using and Financing the Central Arizona Project, 27
Ariz. St. L.J. 677, 701-03 (1995)



Kevin Gover, An Indian Trust for the Twenty-First Century, 46 Nat. Resource J. 317 (2006)

Alexander Hays, The Nez Perce Water Rights Settlement and the Revolution in Indian Country, 36
Envtl L. 869 (2006)

Taiawagi Helton, Comment, Indian Reserved Water Rights in the Dual-System State of Oklahoma, 33
Tulsa L.J. 979 (1998)

A. Lynne Krough-Hampe, Injury and Enlargement in Idaho Water Right Transfers, 27 ldaho L. Rev.
249 (1991)

Michael S. Laird, Water Rights: The Winters Cloud over the Rockies: Indian Water Rights and the
Development of Western Energy Resources, 7 Am. Indian L. Rev. 155 (1979)

Stacy L. Leeds, Moving Toward Exclusive Tribal Autonomy over Lands and Natural Resources, 46 Nat.
Resource J. 439 (2006)

Bill Leaphart, Sale and Lease of Indian Water Rights, 33 Mont. L. Rev. 266 (1972)

Christine Lichtenfels, Comment, Indian Reserved Water Rights: An Argument for the Right to Export
and Sell, 24 Land & Water L. Rev. 131 (1989)

Michael Lieder, Adjudication of Indian Water Rights under the McCarran Amendment: Two Courts
are better than One, 71 Geo. L. Rev. 1023 (1983)

Sylvia F. Liu, Comment, American Indian Reserved Water Rights: The Federal Obligation to Protect
Tribal Water Resources and Tribal Autonomy, 25 Envtl. L. 425 (1995)

Joshua Mann, Reservoir Runs through It: A Legislative and Administrative History of the Six Pueblos' Right
to Store Prior and Paramount Water at El Vado, 47 Nat. Resources J. 733 (2007)

Elizabeth McCallister, Water Rights: The McCarren Amendment and Indian Tribes' Reserved Water
Rights, 4 Am. Indian L. Rev. 303 (1976)

Joseph R. Membrino, Indian Reserved Water Rights, Federalism and the Trust Responsibility, 27 Land
& Water L. Rev. 1, 27-29 (1992)

Francis E. McGovern, Nez Perce Water Rights Settlement Article, Mediation of the Snake River Basin
Adjudication, 42 |daho L. Rev. 547-793 (2006)

Barbara S. Monahan, Note, Florida's Seminole Indian Land Claims Agreement: Vehicle for an
Innovative Water Rights Compact, 15 Am. Indian L. Rev. 341 (1991)

Michael R. Moore, Native American Water Rights: Efficiency and Fairness, 29 Nat. Resources J. 763
(1989)

Ed Newville, Comment, Pueblo Indian Water Rights: Overview and Update on the Aamodt Litigation,
29 Nat. Resources J. 251 (1989)

Jack D. Palma ll, Considerations and Conclusions Concerning the Transferability of Indian Water
Rights, 20 Nat. Resources J. 91 (1980)

Robert S. Pelcyger, Indian Water Rights: Some Emerging Frontiers, 21 Rocky Mtn. Min. L. Inst. 743
(1975)

lennifer E. Pelphrey, Oklahoma’s State/Tribal Water Compact: Three Cheers for Compromise, 29 Am.
Indian L. Rev. 1 (2004/2005)

Monroe E. Price & Gary D. Weatherford, Indian Water Rights in Theory and Practice: Navajo
Experience in the Colorado River Basin, 40 Law & Contemp. Probs. 97 (1976)

Judith V. Royster, Indian Water and the Federal Trust: Some Proposals for Federal Action, 46 Nat.
Resources J. 375 (2006)

Judith V. Royster, A Primer on Indian Water Rights: More Questions Than Answers, 30 Tulsa L. J. 61
(1994)

Viola Sanchez, Carryover Storage of Indian Prior and Paramount Water in El Vado, 47 Nat. Resources J.
697 (2007)



Chris Seldin, Comment, Interstate Marketing of Indian Water Rights: The Impact of the Commerce
Clause, 87 Cal L. Rev. 1545 (1999)

Karen M. Shapiro, An Argument for the Marketability of Indian Reserved Water Rights: Tapping the
Untapped Reservoir, 23 Idaho L. Rev. 277 (1986-1987)

Harold S. Shepherd, State Court Jurisdiction over Tribal Water Rights: A Call for Rational Thinking, 17
J. Envtl. L. & Litig. 343 (2002)

Jim Shore & Jerry C. Straus, The Seminole Water Rights Compact & the Seminole Indian Land Claims
Settlement Act of 1987, 6 J. Land Use & Envtl. L. 1 (1990)

Steven J. Shupe, Indian Tribes in the Water Marketing Arena, 15 Am. Indian L. Rev. 185 (1990)
Steven J. Shupe, Water in Indian Country: From Paper Rights to a Managed Resource, 57 U. Colo. L.
Rev. 561 (1986)

Peter W. Sly & Cheryl A. Maier, Indian Water Settlements & EPA, 5 Nat. Resources & Env't. 23 (1991)
Eric F. Spade, Indian Reserved Water Rights Doctrine and the Groundwater Question, 19 Am. Indian
L. Rev. 403 (1994)

Merianne A. Stansbury, Negotiating Winters: A Comparative Case Study of the Montana Reserved
Rights Compact Commission, 27 Pub. L. & Resources L. Rev. 131 (2006)

Lee Harold Storey, Comment, Leasing Indian Water Off the Reservation: A Use Consistent with the
Reservation's Purpose, 76 Cal. L. Rev. 179 (1988)

John E. Thorson, R. Kropf, A. Gerlak & J. Crammond, Dividing Western Waters: A Century of Adjudicating Rivers
and Streams, Part Il, 9 U. Denv. Water L. Ref. 298 (2006).

John E. Thorson, Proceedings of the Symposium on Settlement of Water Rights Claims, 22 Envtl. L.
1009 (1992)

Daina Upite, Note, Resolving Indian Reserved Water Rights in the Wake of San Carlos Apache Tribe,
15 Envtl. L. 181 (1984)

John B. Weldon, Jr., and Lisa M. McKnight, Future Indian Water Settlements in Arizona: The Race to
the Bottom of the Waterhole, 49 Ariz. L. Rev. 2 (2007)

Susan Williams, Indian Winters Water Rights Administration: Averting New War, 11 Pub. Land L. Rev.
53 (1990)

Note: Indian Reserved Water Rights: The Winters of Our Discontent, 88 Yale L. J. 1689 (1979)

Non-Law Journals

R.H. Bark and K.L. Jacobs, Indian Water Rights Settlements and Water Management Innovations: The
Role of Arizona Water Rights Settlements Act, Water Resources Res. W05417 (2009)

Nancy Carol Carter, American Indian Water Rights: Law and Research, 28 Legal Ref. Serv. Q. 1 (2008)
Norris Hundley, Jr., The "Winters" Decision and Indian \Water Rights: A Mystery Reexamined, 13 W.
HIST. Q. 17 (1982)

Norris Hundley, Jr., The Dark and Bloody Ground of Indian Water Rights: Confusion Elevated to
Principle, 9 W. HIST. Q. 454 (1978)

Rodney B. Lewis & John T. Hestand, Federal Reserved Water Rights: Gila River Indian Community
Settlement, 133 J. Contemp. Water Res. & Educ. 34 (Universities Council on Water Resources, May 2006)
David J. Lovell, Tribal Water Rights: Essays in Contemporary Law, Policy, and Economics, 42 J. Am.
Water Resources Ass’n. 6 (Dec. 2006)

Kenichi Matsui, Water-Rights Settlements and Reclamation in Central Arizona as a Cross-Cultural
Experience: A Reexamination of Native Water Policy, 35 Am. Indian Culture & Res. J. 3 (2011)

Daniel McCool, The Indian Water Settlements: Prerequisites of Successful Negotiation, 21 Pol’y. Stud.
Rev. 227 (1993)



VI.

Daniel McCool, Intergovernmental Conflict and Indian Water Rights: An Assessment of Negotiated
Settlements, 23 Publius: J. of Federalism 85 (1993)

Mary McNally, Water Marketing: The Case of Indian Reserved Rights, 30 Water Resources Bull. 963
(Nov./Dec. 1994)

John E. Thorson and Andrea Gerlak, Symposium Issue: River Adjudications, J. Contemp. Water Res. &
Educ., No. 133 (Universities Council on Water Resources, May 2006)

Reports and Other Publications

Cynthia Brougher, Indian Reserved Water Rights Under the Winters Doctrine: An Overview (Jun. 8,
2011) available at http://www.nationalaglawcenter.org/assets/crs/RL32198.pdf

Howard Funke & Charles Pace, Indian Water Marketing: Opposition or Opportunity, 31 Advocate
(Idaho State Bar) 13 (Dec. 1988); 32 Advocate (Idaho State Bar) 12 (Jan. 1989)

Yule Kim, Cong. Research Serv., Indian Reserved Water Rights: An Overview (updated Sept. 26,
2008) available at http://assets.opencrs.com/rpts/RL32198 20080926.pdf

United States Congressional Budget Office, How Federal Policies Affect the Allocation of Water
(2006) (Appendix: Marketing Features of Indian Water Rights Settlements), available at
http://www.cbo.gov/ftpdocs/74xx/doc7471/08-07-WaterAllocation.pdf

United States Dep’t of Interior, Report of the Task Force on Indian Economic Development (1986)
United States Senate Committee on Energy and Natural Resources, Indian Reserved Water Rights
(1985)

United States General Accounting Office, Reserved Water Rights for Federal and Indian
Reservations: A Growing Controversy in Need of Resolution: Report to the Congress (1978)
Western States Water Council, Indian Water Rights Settlements Approved by Congress (2011)
Western States Water Council, Western Governors' Association, Indian Water Rights in the West: A
Study (1984)

Western States Water Council, Report on Indian Right Water Cases in the Eleven Western States
(1976)

. Case Law

Arizona v. California, Oct. Term 1960, No. 8 Orig., Report of Special Master (Dec. 5, 1960); 373 U.S.
546 (1963); 439 U.S. 419 (1979); 460 U.S. 605 (1983)

Arizona v. San Carlos Apache Tribe of Arizona, 463 U.S. 545 (1983)

Colorado River Water Conservation Dist. v. U. S., 424 U.S. 800 (1976)

Colville Confederated Tribes v. Walton, 647 F.2d 42 (9" Cir. 1981)

In Re General Adjudication of all Rights to Use Water in the Big Horn River Sys., 753 P.2d 76 (Wyo.
1988), affirmed by an equally divided court without opinion, 492 U.S. 406 (1989); 835 P.2d 273
(Wyo. 1992)

Joint Bd. of Control of Flathead, Mission and Jocko Irr. Districts v. U.S., 832 F.2d 1127(9" Cir. 1987)
Montana v. United States, 450 U.S. 544 (1981)

New Mexico v. Aamodt, 537 F.2d 1102 (10" Cir. 1976)

New Mexico v. Aamodt, 618 F.Supp. 993 D.N.M. (1985)

New Mexico v. Lewis, 116 lesi2 N.M. 194, 861 P. 2d 235 (1993).

Parravano v. Babbitt, 861 F. Supp. 914 (N.D. Cal. 1994)

Pyramid Lake Paiute Tribe of Indians v. Truckee-Carson Irrigation District, 463 U.S. 110 (1983)
Skeem v. United States, 273 F. 93 (9" Cir. 1921)

United States v. Adair, 723 F.2d 1394 (9™ Cir. 1983)

United States v. Anderson, 736 F.2d 1358 (9" Cir. 1984)


http://www.nationalaglawcenter.org/assets/crs/RL32198.pdf
http://assets.opencrs.com/rpts/RL32198_20080926.pdf
http://www.cbo.gov/ftpdocs/74xx/doc7471/08-07-WaterAllocation.pdf

e United States v. Washington, 375 F. Supp. 2d 1050 (W.D. Wash. 2005)

e San Carlos Apache Tribe v. Superior Court ex rel. County of Maricopa, 193 Ariz. 195 (1999)
e United States ex rel. Ray v. Hibner, 27 F.2d 909 (D. Idaho 1928)

e United States v. Powers, 305 U.S. 527 (1939)

e United States v. Winans, 198 U.S. 371 (1905)

e Winters v. United States, 207 U.S. 564 (1908)

Created by Ernesto A. Longa, J.D.
Law Librarian, Associate Professor of Law Librarianship
University of New Mexico School of Law



	American Indian Water Right Settlements
	Recommended Citation

	tmp.1561489488.pdf.29CxV

