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ADMINISTRATIVE LAW
MICHAEL B. BROWDE*

INTRODUCTION

The primary purpose of this section of the Survey is to review the
past year's appellate decisions in administrative law in a way which
will prove helpful to the practitioner. This discussion attempts to re-
view the major cases in the context of existing New Mexico law and
to explain how the new cases fit (or fail to fit) within the framework
of pre-existing law. A brief critical comment follows, where appro-
priate, on the status of the law or the value of the particular case.

This treatment seeks to organize the cases traditionally, dividing
administrative law into three major topics: 1) the authority of agen-
cies to act, 2) the exercise of administrative power, and 3) judicial re-
view of the administrative actions.' Subtopics may be utilized under
each topic, although the dearth of appellate cases decided during any
given year means that no yearly survey will cover the full gamut of
administrative law. 2

Three appendices have been added to aid the reader in using this
material: an alphabetical index of the cases in administrative law de-
cided during the year (Appendix A); an index arranged by govern-
ment agency (Appendix B); and an index of cases arranged according
to the topics used as the organizational format of this article (Appen-
dix C). 3

It is imperative to note what is not covered here. While every effort
has been made to list in the appendices all the administrative cases
decided during the year, every case has not been deemed worthy of
treatment in the body of the article. Furthermore, the discussion
does not review the substantive law of the particular agencies (that is,

*Research Associate Professor of Law, University of New Mexico School of Law. B.A.,
Brown University, 1965; J.D. Georgetown University Law Center, 1968.

1. This organizational pattern follows the outline of leading texts, K. Davis, Administra-
tive Law Text (3rd ed. 1972); B. Schwartz, Administrative Law (1976), and the format uti-
lized in many of the case book treatments of the subject. See W. Gelhorn, C. Byse & P.
Strauss, Administrative Law: Cases & Comments (7th ed. 1979).

2. If this Survey proves successful and is repeated in succeeding years it is anticipated
that the current format would be followed. As future cases are decided under given topics
those areas will be developed in the context of this outline.

3. Some cases deal with more than one administrative law topic, and where appropriate
those cases will be discussed in more than one context.
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public utility law, tax law, welfare law, and the like). 4 Rather, when
administrative procedure has been given more than cursory treatment
or passing mention by the appellate courts, this article seeks to ex-
plain the area of law involved and to examine each case within its
context.

I. AUTHORITY OF AGENCY TO ACT

A. Statutory Authority.
The touchstone for all administrative decision-making is the author-

ity conferred on the agency by law.' In most instances it is statutory
authority which creates an agency's power to act, 6 although in New
Mexico certain select administrative agencies derive specific authority
from the state constitution.7

Because an agency only has power to act in a manner consonant
with the authority conferred on it by law,8 and because the legisla-
tive grant of authority is not always clear in a given situation,9 legal
challenges to agency action as ultra vires-outside the scope of agency
authority-are quite common.' 0 While this year's cases do not break

4. For example, most of the tax cases decided during the year dealt almost exclusively
with substantive tax questions. References to administrative law questions (primarily scope
of review) were so cursory that little textual treatment has been given to those cases. All the
tax cases are, however, collected in the Appendices.

5. The relationship of an agency to its governing statute is comparable to that
of a corporation to its charter; as the corporation is to its charter, the agency
is to its enabling legislation....

The statute is the source of agency authority as well as of its limits. If an
agency act is within the statutory limits (or vires) its action is valid; if it is out-
side them (ultra vires), it is invalid. No statute is needed to establish this; it is
inherent in the constitutional positions of agencies and courts.

B. Schwartz, Administrative Law: A Casebook 73 (1973).
6. When that is the case it is certainly fair to say as the courts often do that the "admin-

istrative agency is a creature of statute." Soriano v. United States, 494 F.2d 681 (9th Cir.
1974).

7. For example, the Corporation Commission, N.M. Const. art. 11; the State Department
of Education, id. at art. 12, § 6; the Commissioner of Public Lands, id. at art. 13, § 2; and
the State Mine Inspector, id. at art. 18, § 1, derive their fundamental authority from the
constitution, although specific duties and powers, consonant with the constitutional grants
of authority, are then conferred by statute.

8. "When Congress passes an act empowering administrative agencies to carry on govern-
mental activities, the power of those agencies is circumscribed by the authority granted."
Stark v. Wickland, 321 U.S. 288, 309 (1944). See, e.g., Willoughby v. Board of Veterinary
Examiners, 82 N.M. 443, 483 P.2d 498 (1971); Public Serv. Co. v. New Mexico Environ-
mental Improvement Bd., 89 N.M. 223, 549 P.2d 638 (Ct. App. 1976); Brininstool v. New
Mexico State Bd. of Educ., 81 N.M. 319, 466 P.2d 885 (Ct. App. 1970).

9. For example the statutory grant of authority at issue in Parker v. Board of County
Comm'rs, 93 N.M. 641, 603 P.2d 1098 (1979), only stated that the subdivider must submit
sufficient information to the county, and left it to the county to determine, by regulation,
what would be sufficient and in what form the information ought to be submitted.

10. "Judicial review.., enables practical effect to be given to the ultra vires theory

[Vol. 11
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any new ground, they do illustrate some of the fundamental princi-
ples involved in the consideration of agency authority. Furthermore,
the latest expressions of our appellate courts on the subject may
prove to be helpful.

In Parker v. Board of County Commissioners,'' the court pointed
out that the authority conferred on an agency by law may be general
in nature, and that agency action must be measured against a statu-
tory standard within the broad parameters of "the purpose and re-
quirements of the Act [in question] ."' 2 Because the applicable stat-
ute in Parker referred only briefly to the type of subdivision being
developed, appellant argued that a more detailed county regulation
exceeded the narrow statutory authority to regulate subdivisions.
The court rejected such a narrow reading of the law: "Because the
Section 47-6-12(B) requirement of submission of sufficient informa-
tion is general, the county is left to determine what quantum of in-
formation amounts to 'sufficient information' and to specify the
form for acquiring it."' ' Viewing the regulation involved' 4 "in light
of the purposes and requirements of the Subdivision Act,"' ' s the

upon which administrative power is based.... Without judicial review, statutory limits
would be nothing but empty words." B. Schwartz, supra note 1, § 143, at 429.

The ultra vires doctrine is most often involved in challenges to the rule-making rather
than adjudicative function of administrative agencies. See, e.g., Parker v. Board of County
Comm'rs, 93 N.M. 641, 603 P.2d 1098 (1979); Bokum Resources v. New Mexico Water
Quality Control Comm'n, 93 N.M. 546, 603 P.2d 285 (1979). The ultra vires problem is ad-
dressed by section 10(e)(2)(C) of the federal Administrative Procedures Act [hereinafter re-
ferred to as Federal APA], which requires reversal of agency action "in excess of statutory
jurisdiction, authority or limitations, or short of statutory requirement." 7 U.S.C. § 706(2)
(C) (1976). See N.M. Stat. Ann. § 12-8-22(A)(2) (1978).

Other review standards, most notably the arbitrary and capricious standard, 7 U.S.C.
§ 706(2)(A) (1976); N.M. Stat. Ann. § 12-8-22(A)(6) (1978), and the substantial evidence
standard, 7 U.S.C. § 706(2)(E) (1976); N.M. Stat. Ann. § 12-8-22(A)(5) (1978), are more
generally applicable to adjudicatory proceedings. For a discussion of cases involving judicial
review of adjudicatory fact finding, see text accompanying notes 169-200 infra.

11. 93 N.M. 641, 603 P.2d 1098(1979).
12. Id. at 642, 603 P.2d at 1099. Plaintiff Parker subdivided land under state law and

applicable county regulations. He submitted the required disclosure statement and made
certain agreements as required by the county. When he failed to meet those obligations,
and the county sought to revoke his permit, he challenged the applicable regulations which
allowed the county to suspend its approval if the developer failed to honor his commitments.
Plaintiff attacked the regulation as being in excess of the authority conferred by statute.

13. Id. at 643, 603 P.2d at 1100.
14. The section of the regulation attacked reserved to the Commission, subsequent to

the approval of a subdivision plat, the power to suspend or revoke approval if the developer
failed to comply with a material provision of the required disclosure statement upon which
the Commission relied. Id.

15. Id. The clear purpose of the Act was to allow counties to regulate subdivisions, and
the statute gave the county commission power to adopt regulations "to ensure that develop-
ment is well planned, giving consideration to population density in the area." N.M. Stat.
Ann. § 47-6-9(A)(10) (1978).

Winter 1980-81]
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court found that the regulation was a "reasonable exercise of the
delegated power,"'1 6 thereby upholding the specific power exercised
as falling within the general power conferred.1 

'

Not only may the power conferred be general in nature, but "[t]he
authority granted to an administrative agency should be construed so
as to permit the fullest accomplishment of the legislative intent or
policy."' ' 8 This principle was reaffirmed this year in Bokum Re-
sources Corp. v. New Mexico Water Quality Control Commission.9
In Bokum the court invalidated some Commission regulations,20 but
upheld the regulation which placed the burden on the discharger of
pollutants to demonstrate that its discharge would not violate Com-
mission standards. In upholding this regulation, the court referred to
the broad objectives of the Water Quality Act "to abate and prevent"
water pollution, and found the requirements of the regulation to be
"well within the statutory mandate." 12

This portion of the Bokum opinion also relied on the corollary
principle that, when enacting regulations under a broad delegation of
authority, agencies must engage in administrative interpretations of

16. 93 N.M. at 643, 603 P.2d at 1100. The court found that the regulation prevented
subdividers from violating the Act after approval of the plat has been given, noting that "the
county could not consistently require a disclosure statement for approval and then not in-
sure compliance therewith." Id.

17. A major administrative law doctrine involving the conferring of authority on an
agency involves the question of whether the statutory delegation itself is constitutionally
valid. The non-delegation doctrine precludes, on separation of powers principles, the delega-
tion to executive agencies of those matters which are within the exclusive province of the
legislature or the courts. E.g., State v. Mechem, 63 N.M. 250, 316 P.2d 1069 (1957) (adjudi-
cation of "private" as opposed to "public" rights within the exclusive province of the
courts).

The non-delegation doctrine in its purest form, however, stems from the theoretical
notion derived from agency law that the legislature, as a delegatee of power conferred by
the people through the constitution cannot in turn delegate authority to others. Cf Shank-
land v. Mayor of Washington, 30 U.S. 390, 395 (1831) ("a delegated authority cannot be
delegated"). The practical necessities of modern governmental life has necessitated a mod-
eration of this principle so that the modern non-delegation doctrine prohibits only unre-
stricted delegation which grants totally unbridled discretion to the agency. To avoid the
non-delegation trap, a delegation must contain some statutory standard, Lee v. Hartman, 69
N.M. 419, 367 P.2d 918 (1961), or intelligible principle, State v. New Mexico State Author-
ity, 76 N.M. 1, 411 P.2d 984 (1966), which will provide legislative guidance to administra-
tive departments.

As a state with a firmly-rooted separation of powers tradition, New Mexico has a well
developed body of non-delegation law. See, e.g., Ammerman v. Hubbard Broadcasting, Inc.,
89 N.M. 307, 551 P.2d 1354 (1976); State v. Mechem, 63 N.M. 250, 316 P.2d 1069 (1957).
There were no cases decided in this area, however, during the current year.

18. Public Serv. Co. v. New Mexico Environmental Improvement Bd., 89 N.M. 223, 227,
549 P.2d 638, 642 (Ct. App. 1976).

19. 93 N.M. 546, 603 P.2d 285 (1979). The Bokum court adopted the Public Service
Co. standard as its own. 93 N.M. at 555, 603 P.2d at 294.

20. The court invalidated the regulation which defined "toxic pollutants" as constitu-
tionally vague. That portion of the opinion is discussed in a subsequent section of this Sur-
vey. See text accompanying notes 61-74 infra.

21. 93 N.M. at 555, 603 P.2d at 294.

[Vol. 11
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their authorizing statutes, and " '[r] eviewing Courts [should] over-
turn the administrative interpretation of statutes by appropriate
agencies only if they are clearly incorrect.' "22 While the Bokum
court viewed this principle in terms of the limited scope of review
the court ought to apply, in Miller v. Bureau of Revenue2 3 the court
elaborated on this principle: "the construction given a statute by the
administrative agency charged with the enforcement of it is a signifi-
cant factor to be considered by the courts in ascertaining the mean-
ing of such statute." 2 4

The delegated authority, then, can be broad and general. It must
be construed to permit the carrying out of the statutory purpose
and, to the extent that deriving the authority requires statutory in-
terpretation, great weight must be given to the agency's interpreta-
tion of its own statute. Therefore, although ultra vires attacks are
quite frequent, successes are less so, and the cases decided this year
demonstrate this point. 25

B. Federal Authority in State Administered Federal Programs.
A further question involving the authority of the agency comes

into play when a state administrative agency carries out federal func-
tions under a cooperative federal-state program. 6 In these programs,

22. Id. (quoting with approval Pharmaceutical Mfrs. Ass'n v. New Mexico Bd. of Phar-
macy, 86 N:M. 571, 576, 525 P.2d 931, 936 (Ct. App.), cert. denied, 86 N.M. 657, 526 P.2d
799 (1974)).

23. 93 N.M. 252, 599 P.2d 1049 (Ct. App.), cert. denied, 92 N.M. 532, 591 P.2d 286
(1979).

24. 93 N.M. at 254, 599 P.2d at 1051 (quoting California Drive In Restaurant Ass'n v.
Clink, 22 CaL 2d 287, 294, 140 P.2d 657, 661 (1943)).

[TJ he administrative interpretation is to be given great weight-not merely
as the opinion of some men or even of a lower tribunal, but as the opinion of
a body especially familiar with the problems dealt with by the statute and
burdened with the duty of enforcing it. This may be particularly significant
when the legislature deals with complex matters calling for expert knowledge
and judgment.

Report of the Attorney General's Committee on Administrative Procedure 90-91 (1941).
For a more detailed discussion of the scope of review of questions of law, see text accom-
panying notes 150-68 infra.

25. But see Strebeck Properties, Inc. v. Bureau of Revenue, 93 N.M. 262, 599 P.2d
1059 (Ct. App.), cert. denied, 92 N.M. 675, 593 P.2d 1078 (1979); Miller v. Bureau of Rev-
enue, 93 N.M. 252, 599 P.2d 1049 (Ct. App.), cert. denied, 92 N.M. 532, 591 P.2d 286
(1979) (statute unambiguous and interpretation of the agency clearly erroneous).

26. Most of these involve public welfare programs initiated and founded by the federal
government and administered by the states. The Supreme Court has denominated such
enterprises as "cooperative federalism." King v. Smith, 392 U.S. 309 (1968). Another simi-
lar area of the law involves the national environmental protection effort, whereby the fed-
eral government sets minimal standards which the states are required to meet, and in which
the states may play enforcement roles. See, e.g., Kennecott Copper Corp. v. New Mexico
Enviromental Improvement Bd., 94 N.M. 610, 614 P.2d 22 (Ct. App.), cert. denied,
N.M. -. , 615 P.2d 992 (1980) (adherence to federal requirements does not compel con-
clusion that agency violated state law).
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state administrative regulations must be measured against federal as
well as state statutory standards, as is illustrated by two cases decided
this year involving the same Department of Human Services regula-
tion. In Nolan v. C de Baca2 ' and Barela v. New Mexico Department
of Human Services2" the courts held invalid the Department's com-
munity property regulation which deemed a step-father's income
available to meet the needs of welfare eligible stepchildren.2  The
attack focused not on the state law granting authority to the Depart-
ment to enact regulations3 but rather on the federal law which
created the program3 I and on the implementing federal regulations.3 2

In Nolan, the federal court of appeals held that the Department's
''community property regulation obviously contravenes the federal
act and HEW's regulation, ' 3 3 and in Barela the state court of appeals
agreed.34

The Barela court made it clear that, when measuring a state regula-

27. 603 F.2d 810 (10th Cir. 1979), cert. denied, 444 U.S. 1068 (1980).
28. 94 N.M. 288, 609 P.2d 1244 (Ct. App. 1979).
29. The state regulation read as follows:

A. Availability of Income-In determining whether the budget group is
eligible for AFDC on the condition of need, income currently received by
members of the household is considered available to the budget group in the
amounts specified below....

1. Division of Income between Spouses-In keeping with the State's com-
munity property law, one half (2) the community property income of
spouses is considered available to each spouse when they live together....

New Mexico Department of Human Services Manual § 221.832(A)(1).
30. Indeed the state authorizing statute specifically references the applicability of fed-

eral supremacy:
Any section of the NMSA 1978 relating to public assistance which is in

conflict with the provisions of the federal act or the federal Food Stamp
Act, as may be amended from time to time, and federal regulations issued
pursuant thereto, shall be suspended in its operation if the attorney general
certifies that such conflict exists.

N.M. Stat. Ann. § 27-2-13 (1978).
31. The Aid to Families with Dependent Children program is established under the

Social Security Act of 1935, 42 U.S.C. § § 602-610 (1976).
32. The applicable federal regulation was previously upheld as a valid exercise of federal

administrative power consonant with the federal law. Lewis v. Martin, 397 U.S. 552 (1970).
That regulation limits the states to consider only actual contributions to the family support
except for income of natural or adoptive parents or step parents with a legal duty to supply
support. See 45 C.F.R. § 233.90(a) (1979).

33. 603 F.2d at 813.
34. In an interesting later development, another panel of the court of appeals in Duran

v. Department of Human Servs., __N.M. _ 619 P.2d 1240 (Ct. App. 1979), ruled
contrary to Barela and Nolan. As a result of the conflict in opinions a third case was certi-
fied to the state supreme court for resolution of the conflict. In that case, Harper v. Depart-
ment of Human Servs., 19 N.M. St. B. Bull. 964 (Sept. 30, 1980), the supreme court struck
down the regulation, reaffirming Barela, and on the same day the court reversed the court of
appeals inDuran, __ N.M. __ , 619 P.2d 1232 (1980).

[Vol. 11
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tion against applicable federal law as opposed to state law, it is federal
supremacy, rather than ultra vires, that controls: "State regulations
concerning AFDC programs cannot contravene the federal law and
valid federal regulations implementing those programs. In cases of
conflict the state regulations are rendered invalid by the Supremacy
Clause of the United States Constitution." 3

Thus, when state agencies seek to exercise their regulatory power,
the question is always present whether the particular regulation is
consonant with the authority conferred by state law. Furthermore,
when state agencies are administering federal programs, the question
of legal authority rises to a level of federal constitutional concern.
While the cases decided this year add little to these well developed
areas of the law, they clearly demonstrate the way in which these
bedrock administrative law principles are applied.

II. THE EXERCISE OF ADMINISTRATIVE POWER

A. Gathering and Disseminating Information.
Without the ability to gather sufficient information, administrative

agencies, like other institutions, would be unable to perform their
essential functions.3 6 Most needed information is readily available
from public governmental sources or is willingly supplied by coopera-
tive private citizens. At times, however, compulsion is required to
acquire information, and in those instances agencies must resort to
the powers delegated to them by law. 3 '

One of the most direct ways to obtain information is by subpoena.
This power to compel testimony or the production of documents is
often granted to an agency by statute. Normally, however, the agency
has no contempt power to enforce its own subpoenas, and must re-
sort to the courts to obtain an enforcement order. If that order is

35. 94 N.M. at 290, 609 P.2d at 1246. The doctrine of supremacy applies with equal
force to claims of conflict between state law or regulations with federal regulations. A valid
federal regulation becomes part of the fabric of federal law and must be given such weight
under our federal system. See Lewis v. Martin, 397 U.S. 552 (1970).

36. B. Schwartz, supra note 1, at 87.
37. Many-but not all-administrative agencies have been authorized by statute to ob-

tain factual information (1) by issuing subpoenas which direct the recipient to testify or to
produce documents they possess, (2) by inspecting records or premises either periodically
or randomly, or (3) by requiring the filing of reports. W. Gelhorn, C. Byse & P. Strauss,
supra note 1, at 516.

Administrative agencies do not have unrestricted power to gather information. The unen-
forceability of ultra vires acts, see text accompanying notes 5-21 supra, insures that a court
will not compel obedience to a command which is not authorized by law.
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disobeyed, the court may issue a contempt order. 3 8 Needless to say,
the administrative subpoena, if not carefully controlled, could lead
to the invasion of privacy and of other constitutionally protected
rights. It is therefore the duty of the enforcing courts to strike a bal-
ance between the agency's need for information and the protection
of citizens from the officious intermeddling3 ' of governmental
agencies.

4 0

Once an agency has gathered information, a concomitant problem
of personal rights comes into play, especially when information has
been compelled or obtained under a pledge or veil of government
confidentiality. 4 

1 The problem arises when other persons claim some
right to the information and the government finds itself caught on
the horns of a dilemma-it must seek to honor the public's right to
acquire information from its government while at the same time pro-
tecting its own pledge or some lawful shield of confidentiality. 4 2

3& The Interstate Commerce Commission Act subpoena enforcement provision is typi-
cal and served as a model for such procedures:

[A] ny of the district courts... may, in case of contumacy or refusal to
obey a subpoena issued to any common carrier subject to the provisions of
this chapter, or other person, issue an order requiring such common carrier
or other person to appear before said Commission (and produce books and
papers if so ordered) and give evidence touching the matter in question; and
any failure to obey such order of the court may be punished by such court
as a contempt thereof.

49 U.S.C. § 12(3) (1970).
39. "Officious examination can be expensive, so much so that it eats up men's substance.

It can be time consuming, clogging the processes of business. It can become persecution
when carried beyond reason." Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 213
(1946).

40. To protect persons from unwarranted subpoenas the courts insist that: the sub-
poena must be issued in pursuit of an authorized objective, the evidence sought must be ger-
maine to a lawful subject of inquiry, the demands made must not be unduly vague or un-
reasonably burdensome, the administrative command must be issued in proper form, and, of
course, the administrative command must not ignore a privilege to remain uncommunicative.
W. Gelhorn, C. Byse & P. Strauss, supra note I, at 559-72.

41. In many instances the government in carrying out its regulatory functions receives
data which include trade secrets and other confidential business information. Much of that
information is given to the government under pledges of confidentiality. See National Parks
& Conservation Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974). Other information may in-
volve matters of personal privacy, see Department of Air Force v. Rose, 425 U.S. 352
(1976), to say nothing of the vast amount of government information which, for one reason
or another, the government itself has a legitimate interest in keeping confidential See NLRB
v. Sears Roebuck & Co., 421 U.S. 132 (1975).

42. This problem came crashing down on the federal government with the passage of the
Freedom of Information Act in 1967. 5 U.S.C. § 552 (1976). See generally Note, The Free-
dom of Information Act: A Seven-year Assessment, 74 Colum. L. Rev. 895 (1974). New
Mexico, like most states, does not have a freedom of information act. The public meetings
law, however, N.M. Stat. Ann. § § 10-15-1 to -4 (1978), which makes it more difficult for
agencies to reach their decisions behind closed doors, complicates agency life when confi-
dentiality is at issue and presents something of the same dilemma.

[Vol. 11
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Again, it is the duty of the courts to strike the essential balance be-
tween these interests. 4 3

This year, in two separate cases involving the same agency, the
supreme court had to confront both of these issues. In In re Investi-
gation No. 2 of the Governor's Organized Crime Prevention Commis-
sion,4 4 the court dealt with the right of the Commission to get infor-
mation notwithstanding a claim of fifth amendment privilege. In In
re Motion for Subpoena Duces Tecum to the Governor's Organized
Crime Prevention Commission,4 5 the court was confronted with an
attempt to obtain documents from the Commission when the Com-
mission claimed a competing need for confidentiality.

In In re Investigation No. 2, the court decided the issue of when
the privilege against self incrimination must be raised or waived with
respect to the production of documents subpoenaed by an adminis-
trative agency. 4 6 Following a well established line of cases from
other jurisdictions, the court adopted as the New Mexico rule the
principle that claims of privilege need only be raised when the "infor-
mation is specifically requested either in the form of questions or
documents, by the investigating agency. ' ' 4

1 Claims of privilege are,

43. At the federal level, litigation centers around the exceptions to the Freedom of In-
formation Act, see, e.g., Environmental Protection Agency v. Mink, 410 U.S. 73 (1973), and
the interrelationship between the Act and such independent protective statutes as the Trade
Secrets Act, 18 U.S.C. § 1905 (1976), and the Federal Privacy Act, 5 U.S.C. § 552(a)
(1976). See Chrysler v. Brown, 99 S. Ct. 1705 (1979); Department of Air Force v. Rose,
425 U.S. 352 (1976).

In New Mexico similar considerations come into play in litigation over the exceptions to
the public meetings law. See State v. Hernandez, 89 N.M. 698, 556 P.2d 1174 (1976). Fur-
thermore, statutes like the Organized Crime Act, N.M. Stat. Ann. § § 29-9-1 to-17 (1978),
raise their own questions of governmental confidentiality which require judicial balancing.
See text accompanying notes 55-57 infra.

44. 93 N.M. 525, 602 P.2d 622 (1979).
45. 94 N.M. 1, 606 P.2d 539 (1980).
46. Mr. Jaramillo was subpoenaed to appear before the Commission and to bring certain

documents. When he failed to appear the Commission sought an order to enforce the sub-
poena. At the hearing Jaramillo argued only that production would be burdensome and that
the Commission already had the information. The trial court ordered the subpoena to be
enforced. Only when he appeared at the hearing did he refuse to produce the documents in
question on fifth amendment grounds.

The district court found him in contempt, holding that the fifth amendment privilege
was waived when not raised at the earlier subpoena enforcement hearing. See 93 N.M. at
526, 602 P.2d at 623.

47. Id. at 527, 602 P.2d at 624. The court began with the important principle that
"[w] aiver of constitutional rights is not lightly to be inferred." Id. (quoting Smith v. United
States, 337 U.S. 137, 150 (1949)). Finding that Jaramillo could not have "known the in-
criminatory aspects of specific documents until the hearing, when... [theyI could be con-
sidered in the contexts of the specific questions asked," 93 N.M. at 526, 602 P.2d at 623,
the court reversed, concluding that "waiver was 'lightly' inferred by the trial court." Id. at
527, 602 P.2d at 624.

It, of course, assisted Jaramillo's case that at the enforcement hearing, his counsel had
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then, a bar to agency information gathering, and In re Investigation
No. 2 makes clear for the first time in New Mexico just when and
how such a claim must be made.

In re Motion for Subpoena focuses on the Commission's claim of
confidentiality when its records are sought by private parties.4 8 The
court initially focused on that issue,4 but then, sua sponte, directed
the parties to brief the issue of the constitutionality of the statute
which appeared to give the supreme court original jurisdiction over
the matter.5 0 The court held the statute unconstitutional,' and
then went on to consider just how the Commission's needs for con-
fidentiality were to be balanced against the need for producing Com-
mission information.

Exercising its power of superintending control over the "pleading,
practice and procedure in all courts,"' 2 the court authorized district
courts to entertain applications for subpoenas duces tecum. 1 3 The
court mandated guidelines for the district courts to: 1) "deter-
mine... whether the records.., of the... Commission may be sub-
poenaed, . . . [2)] if so, upon what conditions" but in any event held
that disclosure should only be ordered after 3) "an in camera hearing
to determine what records ... shall be produced, bearing in mind the
... [statutes] which are calculated to protect confidentiality in fur-
therance of the purposes of the Crime Prevention Act."5 4 While per-

specifically reserved the privilege by noting that before the Commission he would assert
whatever privileges were available in response to questions, and that at the hearing before
the Commission he did so. See 93 N.M. at 526, 527, 602 P.2d 623, 624. The former fact (re-
serving the privilege at the enforcement hearing) cannot be material to the result, however,
since the court finds the claim of privilege premature at that point. Id.

48. While the opinion does not make it clear, the cause arose when private litigants in
another action sought Commission documents for purposes which were claimed relevant to
the other action. They did so by way of an original motion in !he supreme court because
N.M. Stat. Ann. § 29-9-8(B) (1978) provided that: "The records.., of the commission
shall not be subject to subpoena except by order of the Supreme Court of New Mexico."

49. The court initially ordered the Commission's records turned over to the court for
in camera inspection, looking toward ultimate production to the movants. 94 N.M. at _____

606 P.2d at 539.
50. N.M. Stat. Ann. § 29-9-8(B) (1978).
51. The court referred to N.M. Const. art. 11, § 3, which prescribes the original jurisdic-

tion of the court and its superintending control, as well as N.M. Const. art. 11, § 2, which
confers appellate jurisdiction on the court. It is unclear whether the court struck down the
statute as an unconstitutional attempt by the legislature to expand the original jurisdiction
of the court, see Marbury v. Madison, 5 U.S. 137 (1803), or whether it did so because the
statute represents an unconstitutional attempt by the legislature to control judicial pro-
cedures. See Ammerman v. Hubbard Broadcasting, Inc., 89 N.M. 307, 551 P.2d 1354
(1976). The court's holding is susceptible to a conclusion that the statute contravened both
constitutional prohibitions. See 94 N.M. at __ , 606 P.2d at 540.

52. 94 N.M. at __ , 606 P.2d at 540.
53. The court pointed out that the procedure therefore was contained in N.M.R. Civ. P.

45.
54. 94 N.M. at -, 606 P.2d at 541.
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haps sidestepping the ultimate question,5 S the supreme court at least
intimated that, under some limited circumstances, Commission docu-
ments can be obtained,"6 as long as that confidentiality which is
truly essential to the working of the Commission is maintained. Thus,
even in this sensitive area, the court recognized the importance of
balancing governmental confidentiality against the particularized
need for disclosure of governmental information. S 7

B. Rules and Rule-making.
The essential administrative functions are either rule-making or ad-

judicative.5 8 Since diverse consequences may flow from these differ-
ent functions, the distinction between them is important.5 " Invari-
ably, the question is a definitional one,6" and this year the supreme
court had occasion to discuss in some detail the definition of "rule."
In Bokum Resources Corp. v. New Mexico Water Quality Control
Commission,6 ' the court also reviewed when a rule is penal in nature
such that the vagueness doctrine of constitutional law becomes appli-
cable to the question of its validity.

In Bokum the court considered the question of whether "stan-
dards" adopted by the Commission 62 were rules within the meaning

55. The court clearly did not hold that Commission records are subject to subpoena,
and left that question to be determined in the first instance by a district court confronted
with a Rule 45 application.

56. It is hard to read the court's opinion, with its careful attention to district court pro-
cedures and the nature of the considerations the district court must weigh, without conclud-
ing that the supreme court envisioned some circumstances under which production should
be ordered.

57. See United States v. Nixon, 418 U.S. 683 (1974).
58. Rule-making applies to the legislative function of agencies in formulating require-

ments which are general in nature, prospective in application, and applicable to a broad class
of individuals. See 5 U.S.C. § 553 (1976); N.M. Stat. Ann. § 12-8-3 (1978); American Air-
lines, Inc. v. CAB, 359 F.2d 624, 636 (D.C. Cir.) (Burger, J., dissenting), cert. denied, 385
U.S. 843 (1966). Adjudication, on the other hand, applies to the judicial function of agen-
cies in enforcing liabilities against particular individuals by the application of laws and rules
to present or past facts. See 5 U.S.C. § 554 (1976); N.M. Stat. Ann. § 12-8-10 (1978);
Prentis v. Atlantic Coast Line Co., 211 U.S. 210 (1908) (Holmes, J.).

59. Rule-making does not require a hearing as a matter of constitutional compulsion
while adjudication does. Furthermore, the procedures in rule-making hearings tend to be in-
formal whereas adjudicatory hearings are more formal and trial-like in nature. See generally
B. Schwartz, supra note 1, at 143-44.

60. Rule-making results in a rule, which the Federal APA defines in part as "an agency
statement of general or particular applicability and future effect designed to implement,
interpret or prescribe law or policy." 5 U.S.C. § 551(4) (1976);see N.M. Stat. Ann. § 12-8-
2(G) (1978). An adjudication, on the other hand, gives rise to an order which the Federal
APA defines as "a final disposition... of an agency in a matter other than rule-making but
including licensing" 5 U.S.C. § 551(6) (1976);see N.M. Stat. Ann. § 12-8-2(1) (1978).

61. 93 N.M. 546, 603 P.2d 28S (1979).
62. At issue were standards for selenium, totally dissolved solids, and definitions of

toxic pollutants. 93 N.M. at 554, 603 P.2d at 293.
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of the statute which conferred appellate review jurisdiction on the
court of appeals. 63 The supreme court rejected the distinction be-
tween standards and rules, 64 and found that the standards enacted
by the Commission met the definitional requirements of the State
Rules Act: "an enactment by an agency designed to have the force
and effect of law and to control the actions of persons who are being
regulated by the agency."' 65 The court therefore held that "the stan-
dards for the evaluation of waste water . . . were adopted as rules and
are appealable to the Court of Appeals."' 6 6 The court then specific-
ally overruled a prior court of appeals decision 6 7 which held that
there was no right of appeal from the adoption of standards by the
Commission.6 a

In its consideration of Bokum's argument that the definition of
toxic pollutants was unconstitutionally vague,6 9 the court had to

63. The applicable statute reads in pertinent part: "Any person who is or may be affected
by a regulation adopted by the commission may appeal to the court of appeals for further
relief." N.M. Stat Ann. § 75-6-7(A) (RepL 1979).

The court of appeals had held that the statute "provides for an appeal. . . only from the
promulgation of regulations," not standards. 93 N.M. at 553, 603 P.2d at 292. The court of
appeals defined standards as "the criteria for judging whether given levels of performance
have been achieved," and regulations as "the rules of procedure by which a course of con-
duct or specific acts are directed or controlled according to certain standards." Id.

Two other issues involved in Bokum are discussed elsewhere in this Survey. The issue of
agency action in excess of conferred powers is covered in a previous section dealing with the
statutory creation of agency authority. See text accompanying notes 18-25 supra. The re-
quirement of stating the reasons for enactment of a rule is dealt with in a subsequent sec-
tion. See text accompanying notes 102-106 infra.

64. Bokum argued persuasively that if the court of appeals could not review "standards,"
then an aggrieved citizen would be required to violate them and risk criminal penalty in
order to challenge them. 93 N.M. at 553, 603 P.2d at 292.

65. Id. The State Rules Act defines a rule as any "rule, regulation, order, standard, state-
ment of policy .... N.M. Stat. Ann. § 14-4-2(C) (1978). The court concluded the Rules
Act gave clear indication of what the legislature intended for the definition of agency rules.

66. 93 N.M. at 553, 603 P.2d at 291. The court made much out of the fact that the
standards at issue were adopted following all the procedures required by the State Rules
Act, including filing with the appropriate record center. See N.M. Stat. Ann. § § 14-4-4, -5
(1978). The court may have somewhat overstated the case, however, in concluding that "[a]
standard is a rule, if the proper procedure has been followed in promulgating it." 93 N.M. at
553, 603 P.2d at 291. Surely, the court does not mean to suggest that the mere following of
adoption and filing requirements may transform non-rules into rules, and conversely, the
court cannot mean that rules are transformed into non-rules by agency failure to file them
with the state library.

67. Taos Ski Valley Water & Sanitation Dist. v. New Mexico Water Quality Control
Comm'n, 91 N.M. 203, 572 P.2d 550 (Ct. App. 1977).

68. The court also went on to uphold the selenium and total dissolved solids standards,
and found that the toxic pollutants standards had to stand or fall as rules. 93 N.M. at 554,
603 P.2d at 293.

69. Bokum argued that the standard defining toxic pollutants as contaminants which
"on the basis of information available to the director or the commission" would cause death
or other dire results, leaves the discharger without a discernible standard, thereby subjecting
it to criminal penalties without adequate notice required by due process. 93 N.M. at 548-49,
603 P.2d at 287-88.
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grapple with the difficult problem of when and how the vagueness
doctrine should apply to agency rules. Given the seriousness of the
penalties involved, 7" the court readily accepted that the regulation
was penal in nature, and concluded that the vagueness doctrine, de-
veloped in statutory cases,7 1 must apply with equal force to agency
rules. The court then stated the appropriate due process test for de-
termining vagueness to be whether "a penal statute or regulation
which either forbids or requires the doing of an act in terms so vague
that men of common intelligence must guess at its meaning and
differ as to its application." 7 2 The court pinpointed the gravamen of
the vagueness problem to be that "regulations ... [which] place a
penalty upon completed acts. .. [must be] sufficiently definitive to
give notice as to what conduct is necessary to trigger those penal-
ties." 7" Noting that any doubt about the meaning of a penal statute
must be construed against the state, the court had little difficulty in
declaring the toxic pollution standard "unconstitutionally vague on
its face."'7

Bokum, therefore, defines agency rules to include standards and
any other agency formulations which have the force and effect of
law. But Bokum also limits the enforceability of agency rules which
are penal in nature by a full and forceful application of the vagueness
doctrine to the interpretation of those rules.

C The Process of Proof
One of the most significant concerns in adjudicatory hearings is

the process by which information is assembled to form the record
upon which a final administrative decision must rest. 75 Whatever the

70. The statute subjects a discharger to a fee of not less than $300 per day nor more
than $10,000 per day or imprisonment for a period not exceeding one year or both. N.M.
Stat. Ann. § 74-6-5(P) (1978).

71. "Most of the cases dealing with the vagueness doctrine construe statutes rather than
regulations. However, our courts and others apply the same legal principles to both." 93
N.M. 549, 603 P.2d at 288.

72. Id. The court reviewed a number of state and federal cases which have applied the
vagueness doctrine, but none were more persuasive than CPC International, Inc. v. Train,
515 F.2d 1032 (8th Cir. 1975). The Train court struck down an EPA waste treatment stan-
dard found to be too vague to warn the industry or a plant operator of the scope of prohib-
ited conduct

73. 93 N.M. at 551, 603 P.2d at 290. See generally Amsterdam, The Void-for- Vagueness
Doctrine in the Supreme Court, 109 U. of Pa. L. Rev. 67 (1960); Note, 62 Harv. L. Rev. 77
(1948).

74. 93 N.M. at 552, 603 P.2d at 291.
75. As might be expected there is much debate among the experts over when, and under

what circumstances, agencies' adjudications ought to be bound by the protective devices of
court-like trials, as opposed to less formal procedures. See, e.g., Westwood, Administrative
Proceedings: Techniques of Presiding, 50 A.B.A.J. 659 (1964); Boyer, Alternatives to Ad-
ministrative Trial-type Hearings for Resolving Complex Scientific, Economic and Social
Issues, 71 Mich. L Rev. 111 (1972).
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ultimate limits of due process or particular statutory requirements
may be, one basic premise is that the decision must be based on the
evidence adduced at the hearing." While such a requirement does
not preclude the use of expert or other reports developed outside the
hearing, it does necessitate that such reports be subject to review and
contest by the opposing party.?

In Hillman v. Health & Social Services Department, 78 the court of
appeals had occasion to deal with the use of extensive medical re-
ports as a basis for determining eligibility for temporary disability
payments under the state's General Assistance Program. 7 9 The case
arose when the recipient's benefits were terminated because of her
refusal to submit to further medical examinations. 8" The court
found Hillman's refusal to be justified because the Department had
failed to inform her of her right to review and contest any medical
reports which would be considered by the hearing examiner.8 ' The
court therefore held the Department's action invalid.' 2

Central to the court's decision were the following conclusions:

1) termination of benefits "must be based on a hearing which fully
protects the claimant's opportunity to present his case" '8 3 ;

2) termination of benefits "can't be based upon any information
other than that contained in the record ' 8 4 ; and

76. See, e.g., Goldberg v. Kelly, 397 U.S. 254, 271 (1970): "IT] he decisionmaker's con-
clusion.., must rest solely on the legal rules and evidence adduced at the hearing."

77. See, e.g., Richardson v. Perales, 402 U.S. 389 (1971). The Federal APA provides for
such review only inferentially. 5 U.S.C. § 556(d) (1970);see N.M. Stat. Ann. § 12-8-11(C)
(1978).

78. 92 N.M. 480, 590 P.2d 179 (Ct. App. 1979).
79. N.M. Stat. Ann. § § 27-2-1 to -40 (1978 & Supp. 1980).
80. The initial notice of termination was based upon a statement by a doctor that appel-

lant was no longer disabled. At the end of the fair hearing at which the evidence admitted
included the medical statemement, the hearing officer referred everything to the Depart-
ment's Incapacity Review Unit for a recommendation. That Unit concluded that the sub-
mitted information was insufficient and recommended additional medical examinations.
"Acting upon the belief that the decision.., was to be made on evidence introduced out-
side the fair hearing, appellant refused to consent to the requested examinations." 92 N.M.
at 481, 590 P.2d at 180.

81. Id. at 481-82, 590 P.2d at 180-81. The court found support for the placement of
this duty on the Department in the general language of the Department's own regulations:
"The right to a fair hearing includes the right to be advised of the nature and availability of
such a hearing. ... " New Mexico Department of Human Services Manual § 275.31. This
burden may in fact be placed on the Department as a matter of constitutional compulsion.
See Goldberg v. Kelly, 397 U.S. 254, 268-69 (1970): "The opportunity to be heard must
be tailored to the capacities and circumstances of those wh6 are to be heard."

82. The court set aside the termination, ordered appellant reinstated to General Assis-
tance Benefits retroactively, directed the Department to inform appellant of her right to ex-
amine any medical reports, and ordered the Department to continue her benefits until ter-
minated in accordance with the law. 92 N.M. at 484, 590 P.2d at 183.

83. Id. at 482, 590 P.2d at 181.
84. Id.
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3) written information can only be made part of the record if it is
available to the claimant or his representative, because failure to
do so would violate the claimant's right "to know, prepare or
meet ... [the] issues or matters considered," 85 which are essen-
tial to a claimant's opportunity to present his case.

While based solely on a reading of the Department's regulations, 8 6

this reasoning comports with general administrative law principles
which are well established as matters of statutory8 7 and constitu-
tional' 8 law.

D. The Decision-making Process.
Fundamental to the decision-making process in the adjudicatory

context is the concept, implicit in due process, that the case must be
heard by an impartial decision-maker.8 9 After Goldberg v. Kelly9"
elevated the matter of an independent hearing examiner to an ex-
plicit matter of due process, the question was inevitably raised
whether a hearing examiner employed by the department would sat-
isfy the due process test. In an earlier case, Seidenberg v. New Mex-
ico Board of Medical Examiners,9 the supreme court had held that
medical license revocation hearings could be held before the same
board which brought the charge.9 2 This year, in C & D Trailer Sales
v. Taxation & Revenue Department,9 3 the court of appeals was con-
fronted with a claim that having a tax protest heard before an em-
ployee of the Taxation and Revenue Department violated due pro-

85. Id. at 482-83, 590 P.2d at 181-182 (quoting Transcontinental Bus System v. State
Corp. Comm'n, 56 N.M. 158, 162, 241 P.2d 829, 831 (1952)).

86. The court expressly declined to rule on Appellants' statutory and due process claims
92 N.M. at 481, 590 P.2d at 180.

87. See, e.g., Richardson v. Perales, 402 U.S. 389 (1971) (Social Security Act).
88. See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970); Ohio Bell Tel. Co. v. Public Utils.

Comm'n, 301 U.S. 292 (1937) (Cardozo, J.).
89. E.g., In re Murchison, 349 U.S. 133 (1955); Wong Yang Sung v. McGrath, 339 U.S.

33 (1950); Reid v. New Mexico Bd. of Examiners, 92 N.M. 414, 589 P.2d 198 (1979).
90. 397 U.S. 254 (1970). In the context of its due process discussion the Court con-

cluded, "[a] nd of course an independent decision maker is essential." Id. at 271;see Morris-
sey v. Brewer, 408 U.S. 471 (1972).

91. 80 N.M. 135, 452 P.2d 469 (1969).
92. Seidenberg involved the revocation of a professional license under the Uniform Li-

censing Act. N.M. Stat. Ann. § § 61-1-1 to -32 (1978) (former version at N.M. Stat. Ann.
§ § 67-26-1 to -31 (RepL 1974)). The Act provides that the licensing board which brings
charges under N.M. Stat. Ann. § 61-1-4 (1978) may hold hearings under the Act, id. § 61-
1-7, and render disciplinary decisions, id. § 61-1-13. Applying the doctrine of necessity-dis-
qualification will not be permitted to destroy the only tribunal with the power to make the
decision-the Seidenberg court held "[t] he fact that the changes are made by the same body
which tries the issues does not, in itself, operate as a disqualification." 80 N.M. at 139, 452
P.2d at 473.

93. 93 N.M. 697, 604 P.2d 835 (1979).
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cess because the hearing officer was not neutral. Relying on limiting
language in Goldberg9" and subsequent case law from another juris-
diction,9 the court held that the mere fact that the hearing officer
was employed by the agency does not, standing alone, violate due
process.

9 
6

Equally essential to due process in the adjudicatory context is the
notion that "the decision-maker should state the reasons for his de-
termination and indicate the evidence he relied on." ' Similarly, in
the rule-making area, while not constitutionally required, 98 reasons
for the rule need be stated. 9 9 The requirement that in rule-making
reasons for the rule must be stated is found either in specific stat-
utes,1 00 or as an extension of the judicial power to review agency
rule-making.' 0 1

In Bokum Resources Corp. v. New Mexico Water Control Commis-
sion,' 02 the court affirmed an earlier position taken by the court of
appeals that, while formal findings are not required, "the record

94. Id. at 700, 604 P.2d at 838. The Court in Goldberg stated: "We agree with the dis-
trict court that prior involvement in some aspects of the case will not necessarily bar a wel-
fare official from acting as a decision maker. He should not, however, have participated in
making the determination under review." 397 U.S. 254, 271 (1970).

95. See Matthew v. Juras, 519 P.2d 402 (Or. App. 1974).
96. The doctrine of necessity relied on in Seidenberg did not apply in C& D Trailer

Sales because unlike the licensing charge, the tax assessment is not brought by the person
hearing the protest. Some state statutes do provide for an independent hearing examiner
from outside the agency. Under the Liquor Control Act, for example, disciplinary proceed-
ings are conducted by independent hearing examiners appointed by the Governor. N.M.
Stat. Ann. § 60-8-6(F) (1978).

Under the Federal APA every effort has been made to insulate administrative law judges
from their agencies in an effort to insure independence. See 5 U.S.C. § § 3105, 5362, 7521
(1976). This modern development toward hearing examiners totally independent of the
agencies is not, however, uniformly applauded. See W. Gelhorn, C. Byse & P. Strauss, supra
note 1, at 758-59. See generally Davis, Judicialization of Administrative Law: The Trial-type
Hearing and the Changing Status of the Hearing Office, 1977 Duke L.J. 389.

97. Goldberg v. Kelly, 397 U.S. 254, 271 (1970). As Goldberg makes clear this require-
ment is essential to insure that the decision maker's conclusion "rests solely on the legal
rules and evidence adduced at the hearing." Id.

98. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971).
99. The Court in Overton Park noted that where the record does not "disclose the fac-

tors that were considered.., it may be necessary.., to require some explanation in order
to determine if the Secretary acted within the scope of his authority and if the Secretary's
action was justifiable under the applicable standard." 401 U.S. at 420.

100. The Federal APA requires that rules shall incorporate "a concise general statement
of their basis and purpose." 5 U.S.C. § 553(c) (1976).

101. "The reasons have to do with facilitating judicial review, avoiding judicial usurpa-
tion of administrative functions, assuring more careful administrative consideration, helping
parties plan their cases for rehearings and judicial review, and keeping agencies within their
jurisdiction." 2 K. Davis, Administrative Law Treatise § 16.05 (1958). See generally H. R.
Wade, Administrative Law 463-65 (4th ed. 1977).

102. 93 N.M. 546, 603 P.2d 285 (1979).
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must indicate the reasoning of the commission and the basis on
which it adopted the regulations.""'03 The court in Bokum found
that the Commission's reasons complied with this requirement and
affirmed the court of appeals on that point.

After Bokum was decided, the court of appeals in Kennecott
Copper Corp. v. New Mexico Environmental Improvement Board,' 04

found the reasons given for amending the Air Quality Control regula-
tions sufficient, even though the regulations did not specifically men-
tion compliance with its state statutory mandate. It was sufficient
for the court that "the message is clear from a reading of the
amended regulation itself, together with the reasons given for its
adoption."' '° Therefore, while the agency decision must contain
some statement of its reasons, it need not be formal and, so long as
the court can fairly determine the reasons from the record, the court
will find reasonable compliance' 0 ' with this requirement.

One further question of decision-making process was implicitly
decided in Hillman v. Health & Social Services Department. 1 0 7 Hill-
man primarily involved the use of extrinsic medical reports as part of
the record in an adjudicatory hearing.' 08 The court also ruled that a
benefit claimant must be given access to extrinsic reports intended to
be used at the hearing on his entitlement to benefits.' 0 9 The Hill-
man court recognized that if such access is not afforded, extrinsic
evidence cannot be used as a basis for the decision.' ' o

103. Id. at 553, 603 at 292 (quoting with approval City of Roswell v. New Mexico
Water Quality Control Comm'n, 84 N.M. 561, 565, 505 P.2d 1237, 1241 (Ct. App.), cert.
denied, 84 N.M. 560, 505 P.2d 1236 (1972).

The principle in Oty of Roswell follows the Davis suggestion, see note 101 supra, that
without reasons the appellate court could not perform its essential function. Since the
statute required the Commission to "give weight it deems appropriate to all facts and cir-
cumstances," see N.M. Stat. Ann. § 74-6-4(D) (1978), the court concluded: "We cannot
effectively perform the review authorized ... unless the record indicates what facts and cir-
cumstances were considered and the weight given to those facts and circumstances." 84
N.M. at 565, 505 P.2d at 1241. See Pharmaceutical Mfrs. Ass'nv. New Mexico Bd. of Phar-
macy, 86 N.M. 571, 576, 525 P.2d 931, 936 (1974) (only requirements are that public and
reviewing court be informed as to reasoning).

104. 94 N.M. 106, 614 P.2d 22 (Ct. App.), cert. denied, -N.M. _ 615 P.2d 992
(1980).

105. Id. at ., 614 P.2dat 24.
106. Bokum Resources Corp. v. New Mexico Water Quality Control Comm'n, 93 N.M.

546, 553, 603 P.2d 285, 292 (1979).
107. 92 N.M. 480, 590 P.2d 179 (Ct. App. 1979).
108. For a discussion of this point see text accompanying notes 78-88supra.
109. 92 N.M. at 482, 590 P.2d at 181.
110. "Since medical reports are written information, they cannot be made 'a part of the

hearing record or used in making a decision on the case' unless they have been made avail-
able for such examination." Id.
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E. Enforcement of Agency Rulings.
In a previous section of this article dealing with the gathering and

disseminating of agency information,'1 I two cases involving the Gov-
ernor's Organized Crime Prevention Commission were reviewed. 1 2

That section devoted some attention to the traditional method
whereby agencies enforce their subpoenas,' 1 3 as well as to the newly
sanctioned device of seeking a Rule 45 subpoena in district court
when an agency refuses to release needed information.' ''

This year also saw an unusual case concerning the questionable
effect of an otherwise valid administrative order when used as the
basis of a criminal conviction. In City of Albuquerque v. Juarez,' ' '
the defendant's driver's license was suspended' 1 6 and written notice
was sent by certified mail to him at his last known address. The
notice was returned to the Department of Motor Vehicles unclaimed.
The defendant was subsequently arrested on a traffic offense, and
was convicted of driving with a suspended license despite the lack of
actual notice that his license had been suspended. The court held that
the City had failed to meet its burden of proving notice and reversed
the conviction because "defendant stands convicted for driving an
automobile ... while in the possession of a driver's license which, so
far as he knew, was a valid license. ' ' '

In Juarez the court acknowledged that, under administrative law
principles, actual notice is not necessary for an administrative suspen-
sion "so long as the notice given is 'appropriate to the nature of the
case.' " ' 8 The heightened notice considerations which the court
applied became necessary only because criminal sanctions were in-
volved. ' ' Therefore, Juarez is really an exception to the administra-

111. See text accompanying notes 36-57 supra.
112. In re Motion for Subpoena Duces Tecum to the Governor's Organized Crime Pre-

vention Comm'n, 94 N.M. 1, 606 P.2d 539 (1980); In re Investigation No. 2 of the Gover-
nor's Organized Crime Prevention Comm'n 93 N.M. 525, 602 P.2d 622 (1979).

113. See text accompanying notes 38-43 supra.
114. See text accompanying notes 52-57 supra.
115. 93 N.M. 188, 598 P.2d 650 (1979).
116. The suspension resulted from the accumulation of traffic violation "points." Id. at

189, 598 P.2d at 651.
117. Id. at 191, 598 P.2d at 653. The court did not require actual notice to the defen-

dant in order to withstand a due process attack. The court only found, in the absence of
some proof that defendant was voluntarily avoiding notice, that the presumption of notice
from mailing could not be relied on when the unclaimed envelope containing the notice was
returned. Id.

118. Id. at 190, 598 P.2d at 652 (quoting Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306, 313 (1950)).

119. In criminal cases the prosecutor has the burden of proof, and although mailing may
have created a presumption of notice, "there can be no conclusive presumptions in criminal
cases, even if unrebutted." 93 N.M. at 190-91, 598 P.2d 652-53.
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tive notice requirement. When the real enforcement of an administra-
tive order finds its expression in criminal sanctions, then a higher
duty of notice is compelled by due process.

III. JUDICIAL CONTROL OF ADMINISTRATIVE POWER

A. Scope of Review.
Invariably the most commonly litigated question in administrative

law in New Mexico is the extent of the review afforded on appeals
from administrative decisions.' 2 0 Indeed, most of the administrative
cases decided during the year dealt with the particular standard of re-
view to be applied, and of those cases the most significant continued
to consider the meaning and effect of the "substantial evidence"
standard.

1. Standard of Review.
Considerations involving the scope of review of administrative

decisions are founded on the notion that reviewing courts should "de-
cide questions of law but should limit themselves to determining
whether findings of fact are reasonable and whether discretion has
been abused." 1 2 1 While initially a matter of judge-made law, the spe-
cific standards of review have often been incorporated into stat-
utes.1 2 2 Indeed, in New Mexico a multiplicity of constitutional and
statutory standards of review are applied,' 2 3 and this year the courts
dealt with a number of them.' 24 Generally, administrative decisions
will not be set aside on appeal unless found to be 1) arbitrary and
capricious, 2) not supported by substantial evidence, or 3) otherwise

120. Although the scope of judicial review of administrative action ranges from
zero to one hundred per cent, that is, from complete unreviewability to
complete substitution of judicial judgment on all questions, the dominant
tendency in both state courts and federal courts is toward the middle posi-
tion known as the substantial-evidence rule.

K. Davis, supra note 1, at 525 (footnote omitted).'
121. Id.
122. Id. The modern concepts of judicial review are most systematically codified in the

Federal APA. See 5 U.S.C. § 706 (1970). The scope of review section of the New Mexico
Administrative Procedures Act [hereinafter referred to as New Mexico APA] in many ways
tracks the federal Act. See N.M. Stat. Ann. § 12-8-22 (1978). There are, however, some
significant differences between the Federal APA and the New Mexico APA. See Utton, How
to Stand Still Without Really Trying: A Critique of the New Mexico Administrative Proce-
dures Act, 10 Nat. Resources J. 840, 855-59 (1970) [hereinafter cited as Utton, NMAPA ].
It must also be kept in mind that the New Mexico APA, unlike its federal counterpart, is not
generally applicable to the agencies of state government. See note 266 infra.

123. Utton, NMAPA, supra note 122, at 855-56.
124. For a list of these cases see Appendix C infra.
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not in accordance with the law.' 2 5 There are also, however, stan-
dards providing for some form of de novo review on appeal,' 26 and
in some instances standards are nonexistent.' 2 7

Two cases of particular note on the standard of review were de-
cided this year. In re Missouri Pacific Railroad' 28 involved a unique
standard of review contained in the New Mexico Constitution, and
New Mexico Human Services Department v. Garcia12 9 confused an
otherwise clear and unambiguous statutory standard.

In Missouri Pacific Railroad the company petitioned the State Cor-
poration Commission seeking permission to remove a local agent
from Hobbs, claiming that a new computer system accessible by toll
free telephone rendered the local agent's job redundant.' ' 0 The case
was "removed" (appealed directly) to the supreme court pursuant to
the New Mexico Constitution."'' The constitutional provision allow-
ing court review also requires that the supreme court shall "decide
such cases on their merits,"' 3 2 thereby imposing a constitutionally
compelled, if somewhat ambiguous, standard of review.' 3 3 In Mis-
souri Pacific Railroad the court made clear that, pursuant to this con-
stitutional mandate, the standard of review "is not one of the sub-
stantiality of the evidence presented . . . but rather a weighing of such
evidence and arriving at a result in accordance with a preponderance
thereof."' a This standard of review, formulated pursuant to article

125. See, e.g., N.M. Stat. Ann. § 27-3-4(F) (1978) (Public Assistance Appeals Act);
N.M. Stat. Ann. § 7-1-25 (1978) (appeals from Bureau of Revenue); N.M. Stat. Ann. § 74-
6-7 (1978) (appeals from Water Quality Control Commission).

126. See, e.g., N.M. Stat. Ann. § 72-7-1(E) (1978) (appeals from decision of State Engi-
neer).

127. N.M. Stat. Ann. § 3-21-25 (1978) (appeal from county zoning commission deci-
sions- no standard).

128. 93 N.M. 753; 605 P.2d 1152 (1980).
129. 94N.M. 175, 608 P.2d 151 (1980).
130. The court concluded that "a balancing of the inconvenience to the shipper and

benefit to the public.. . compared to the economic waste to the railroad" required a re-
versal of the Commission's decision refusing permission to discontinue the agent. 93 N.M. at
754, 605 P.2d at 1153.

131. "Any company, corporation or common carrier which does not comply with the
order of the Commission... may file... a petition to remove such cause to the Supreme
Court." N.M. Const. art. 11, § 7.

132. Id. The section also precludes the taking of additional evidence in the supreme
court. See In re Atchison, T. & S.F. R.R., 44 N.M. 608, 107 P.2d 123 (1940).

133. In an early case the supreme court had ruled that this standard requires that the
court "shall do justice irrespective of informal, technical or dilatory objections." Seward v.
Denver & R.G.R.R., 17 N.M. 557, 131 P.2d 980 (1913). This formulation at least suggests
independent judgment.

134. 93 N.M. at 754, 605 P.2d at 1153. Earlier Corporation Commission cases had con-
sidered the standard of review under N.M. Const. art. 11, § 7. In the first of those, Seward
v. Denver & R.G.R.R., 17 N.M. 558, 583, 131 P. 980, 989 (1913), the court held that its
duty was to review the evidence and based thereon to make an independent judgment con-
cerning the "reasonableness and lawfulness" of the Commission's order.
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ADMINISTRATIVE LAW

11, section 7 of the constitution, is the standard applied by a trial
court fact-finder in an ordinary civil case.1 3 I This standard, if consis-
tently applied, ignores the expertise of the Corporation Commission
in rendering its initial decision, and renders the Commission nothing
more than a hearing officer and gatherer of evidence for substitu-
tional decision-making by the supreme court.

New Mexico Human Services Department v. Garcia 136 is particu-
larly interesting in comparison with Missouri Pacific Railroad. If the
latter helped clarify an ambiguous constitutional standard of review,
the former confused what was a perfectly clear and most acceptable
statutory standard. Mrs. Garcia had been denied public assistance
benefits by the Department on the ground that the father of her chil-
dren was not "continually absent from the home" within the mean-
ing of the applicable eligibility regulation.' 3 7 On appeal, the court
of appeals reversed on two of the three grounds for reversal set forth
in the statute,1 38 holding that the decision of the Department "was
both arbitrary and capricious and not supported by substantial evi-
dence.'" aI On certiorari,' 40 the supreme court reversed the court
of appeals and reinstated the Department's denial, holding that be-
cause the decision of the Department was supported by substantial

This "reasonableness and lawfulness" standard, which had such obvious independent re-
view markings, was later wrapped in a substantial evidence package in a way which suggested
the more narrow appellate review with its concommitant deference to the agency. See San
Juan Coal & Coke Co. v. Santa Fe, S.J. & N. Ry., 35 N.M. 512, 519, 2 P.2d 305, 308
(1931). See also State Corporation Commission v. Mountain States Tel. & Tel. Co., 58 N.M.
260, 270 P.2d 685 (1954). For a discussion of this historical development of the standard of
review under N.M. Const. art 11, § 7, see Utton, 7he Use of the Substantial Evidence Rule
to Review Administrative Findings of Fact in New Mexico, 10 N.M.L Rev. 103, 105-107
(1979-80) [hereinafter cited as Utton, Substantial Evidence].

135. That standard is one of weighing the evidence to determine where the preponder-
ance of evidence lies. See N.M.U.J.I. Civ. 3.6.

136. 94N.M. 175, 608P.2d 151 (1980).
137. 221.722 Continued Absence From the Home of One or Both Parents.

Deprivation of parental supports exists because of the continued absence
from the home of one or both parents when the following factual circum-
stances are established:
A. the parent is out of the home; and
B. the nature of the absence either interrupts or terminates the parent's

functioning as a provider of maintenance, physical care, or guidance for
the child; and

C. the known or indefinite duration of the absence precludes counting on
the parent's performance of his function in planning for the present
support or care of the child.

New Mexico Department of Human Services Manual § 221.722.
138. See N.M. Stat. Ann. § 27-3-4(F) (1978).
139. 94 N.M. at __, 608 P.2d at 154. The substantial evidence aspect of this case is

treated in more depth below. See text accompanying notes 192-200 infra. The court of ap-
peals clearly found that the decision was so unsupported by the evidence and so overt an
"attempt at justification" that it rose to the level of an arbitrary and capricious decision.

140. N.M.R. App. P. 28.
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evidence, it was not arbitrary and capricious. 1 I In framing the issue,
however, the supreme court suggested that any decision not supported
by substantial evidence is therefore arbitrary and capricious.' 42 This
confusion of two clearly separate and distinct standards for appellate
review is certainly unjustified. While evidence supporting a given
decision may be lacking to such an extent that the decision is demon-
strably arbitrary and capricious, failure to meet the substantial evi-
dence test cannot be said always to have this result." I;

Another problem which surfaced during the year involves a system
of review which incorporates both a substantial evidence and a sub-
stituted judgment standard. In two Employment Security Commis-
sion cases, the court made clear that different standards apply to the
review of unemployment compensation decisions depending on
whether the appellate court is affirming or reversing the agency deci-
sion. In Ribera v. Employment Security Commission, 1 4 4 the court
again stated that the substantial evidence test is applied when the
court affirms a decision of the Commission.1 4 5 However, in A ber-
nathy v. Employment Security Commission, 146 the court read the
standard of review' 41 to allow the district court to substitute its
judgment for that of the Commission when a decision is found not to

141. 94 N.M. at ., 608 P.2d at 153.
142. "One question is presented here: whether the decision by HSD is supported by

substantial evidence in the record as a whole, and therefore whether or not the decision by
HSD was arbitrary, capricious or an abuse of discretion." Id. at __ , 608 P.2d at 153.

This is not the first time that such a confusion has crept into the cases. E.g., McWood
Corp. v. State Corp. Comm'n, 78 N.M. 319, 322, 431 P.2d 52, 55 (1967): "Where the find-
ings are not supported by substantial evidence, the order is neither lawful nor reasonable .. "
This formulation suggests a confusion between the substantial evidence test and the lawful-
ness standard. Failure to satisfy the substantial evidence test requires reversal, and in that
sense is unlawful The better approach, however, which would avoid any confusion of the
standards would be to reverse on that ground alone, reserving the lawfulness standard for its
intended purpose-the reversal of agency action which, irrespective of the evidence, is viola-
tive of other requirements of law.

143. Clearly a finding without any evidence is arbitrary and an order based on such a
finding violates a fundamental tenant of our law. See ICC v. Louisville & N.R.R., 227 U.S.
88 (1913). However, lack of substantial evidence does not, in and of itself rise to such a fun-
damental level of abuse.

144. 92 N.M. 694, 594 P.2d 742 (1979).
145. The court found that the findings of the Commission were supported by substan-

tial evidence and therefore concluded that the district court had erred in refusing to adopt
the Commission's findings and conclusions. Id. at 696, 594 P.2d at 744. For a discussion of
Ribera in the substantial evidence context see text accompanying notes 187-191 infra.

146. 93 N.M. 71, 596 P.2d 514 (1979).
147. The applicable statute recites only that "[t] he district court shall render its judg-

ment after hearing" and the case "shall be heard in a summary manner." N.M. Stat. Ann.
§ 51-1-8 (1978). The rule governing district court review of Commission decisions by way
of certiorari limits the evidence to the record before the Commission and provides that "the
court shall make findings of fact and conclusions of law and enter judgment therein upon
the merits" N.M.R. Civ. P. 81(c)(4).
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be supported by substantial evidence." 48 Finding the decision of the
agency to be unsupported by the evidence, the court affirmed the
decision of the district court and upheld the right of the district court
to make its own findings from the evidence presented to the Com-
mission.' ' 9

Ribera and Abernathy demonstrate that review of questions of
substantial evidence may yield different review standards depending
on the results. While application of the standard in the unemploy-
ment compensation area may appear less than consistent, its duality
can foster efficiency. By allowing full review on reversal, the court
precludes the necessity for remand and agency reconsideration. Re-
liance on agency expertise, however, certainly suffers as a result.

2. Questions of Law.
Scope of review problems concerning questions of law and mixed

questions of law and fact can be just as complex as scope of review
problems arising when only questions of fact are involved.' 10 Indeed,
the fact-law distinction is often not helpful.' s' One extreme posi-
tion on the scope of review of law questions is that the determination
of "the meaning of [a statute] ... is a judicial and not an administra-
tive question."1 2 Under this view, the court would, of course, apply
its independent judgment in determining what a statutory term
means and how it ought to be applied.' I I At the other end of the
spectrum is the view that "so long as the agency's application or in-
terpretation is 'rational' or 'reasonable' the reviewing court will accept
the agency's determination and will affirm the agency's determination

148. The judicial interpretation of the standard contemplated by the statute and rule
was presaged in Prestridge Lumber Co. v. Employment Security Comm'n, 50 N.M. 309, 176
P.2d 190 (1946), and fully developed in Wilson v. Employment Security Comm'n, 74 N.M.
3, 6-8, 389 P.2d 855, 857-58 (1963). The duality of the standard is dramatically illustrated
by its application in Ribera and Abernathy.

149. 93 N.M. at 73, 596 P.2d at 516.
150. For a discussion of the latter, see text accompanying notes 169-200 infra.
151. 1 submit that the phrases "questions of fact"and "questions of law" are

not only misleading, but also tend to invite focus on the wrong factors.
The inquiry, when deciding what is the appropriate scope of review, of
course, should be not into the nature of the issue to be decided, e.g., fact
or law, but rather should focus upon how much of the resolution of the
issue is to be by the judge, how much by the agency.

Schutland, Scope of Review of Administrative Action-Remarks before the D. C. Circuit
Judicial Conference, 34 Fed. B.J. 54, 58 (1975).

152. NLRB v. Hearst Publications, Inc, 322 U.S. 111, 136 (1944) (Roberts, J., dissent-
ing).

153. See, e.g., NLRB v. Highland Park Mfg. Co., 341 U.S. 322 (1951).
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even though it believes that the determination is or may be erroneous
or incorrect."' s "

The New Mexico courts, primarily in tax cases, seem to have taken
a middle ground. In two cases decided this year, Strebeck Properties,
Inc. v. Bureau of Revenue' I I and Miller v. Bureau of Revenue,' 56

the court took the rational basis test as a starting point, stating that
great weight should be given to the agency's interpretation of its own
statute.' 5 ' The court in both cases, however, finally applied its inde-
pendent judgment because it found the statute unambiguous and the
agency's construction of it clearly erroneous: "The Courts may not
give legal sanction to the agency's incorrect construction of unam-
biguous statutory language."' 8 Rather than being a true middle
ground, however, the New Mexico position is merely another way of
preserving discretionary judicial power.' 5 9 The court can uphold the
agency's interpretation by resorting to the deference and rational
basis approach demonstrated in Bokum, or it can find the statute un-
ambiguous as it did in Miller and Strebeck and then revert to an in-
dependent judgment standard.

Indeed, in one case decided this year, the court appears to have
recognized the agency's view of the statute without deference to the
agency's interpretation of that statute. In Lloyd McKee Motors, Inc.
v. New Mexico Corporation Commission, ' 6 0 the court concluded
that the Commission did have authority to regulate the motor com-
pany's wrecker service as a service "for hire" within the meaning of
the applicable statute.' 6' While the agency must have found that it

154. W. Gelhorn, C. Byse & P. Strauss, supra note 1, at 297. See, e.g., Gray v. Powell,
314 U.S. 402 (1941); Rochester TeL Corp. v. United States, 307 U.S. 125 (1939).

The discretionary determination of scope of review of application of
legal concepts to undisputed or established facts probably depends upon
comparative qualifications of courts and of agencies, the quality of the par-
ticular agency, judicial impressions of the thoroughness and expertness of
the administrative handling of the particular case, the extent to which the
agency is exercising power that has been especially delegated to it and
withheld or withdrawn from the courts, and whether or not lawmaking by
the court is needed or appropriate in the particular case.

K. Davis, supra note 1, at 552.
155. 93 N.M. 262, 599 P.2d 1059 (1980).
156. 93 N.M. 252, 599 P.2d 1049 (1979).
157. Strebeck Properties, Inc. v. Bureau of Revenue, 93 N.M. at 268, 599 P.2d at 1065;

Miller v. Bureau of Revenue, 93 N.M. at 254, 599 P.2d at 1051.
158. Strebeck Properties, Inc. v. Bureau of Revenue, 93 N.M. at 268, 599 P.2d at 1065;

see Miller v. Bureauof Revenue, 93 N.M. at 254, 599 P.2d at 1051 (quoting California Drive-
In Restaurant Ass'n v. Clark, 22 CaL 2d 287, 294, 140 P.2d 657, 661 (1943)).

159. K. Davis, supra note 1, at 551.
160. 93 N.M. 539, 602 P.2d 1026 (1979).
161. N.M. Stat. Ann. § 65-2-1 (1978).
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had authority to regulate the wrecking service when it was first con-
fronted with the application for a certificate, the court made no
mention of the agency's position and went on to exercise its indepen-
dent judgment on the matter.

In Fiber v. New Mexico Board of Medical Examiners,62 the court
considered the review of another type of "law" question. Fiber was
refused a New Mexico license when the Board found that his New
York license was not based on "qualifications and requirements equi-
valent to those required in New Mexico .. .1 6 3 The district court
disagreed and ordered the license issued and the supreme court af-
firmed. In so doing, the court interpreted the statutory term "equiva-
lent" to include requirements "of equal value, significance or import,
in relation to a common standard."' 64 Applying that interpretation
to the facts, the court concluded that the Board's denial was arbitrary
and properly reversed by the district court. The court acknowledged
that decisions within the expertise of the Board should be given great
weight,16s but concluded that this case presented a "legal" matter' 66

such that the court "will not hesitate to overrule the decision of the
licensing board."' 6 7

As suggested by one eminent body commenting on this problem:
"Under existing standards, then, the courts may narrow their review
to satisfy the demands for administrative discretion, and they may
broaden it close to the point of substituting their judgment for that
of the administrative agency."' 6 8 The same surely can be said about
the status of current New Mexico law on this subject.

162. 93 N.M. 67, 596 P.2d 510 (1979).
163. N.M. Stat Ann. § 61-6-12 (1978). This provision of the statute authorizes the

Board the power to grant licenses without examination.
164. 93 N.M. at 69, 596 P.2d at 512.
165. "The court may give special weight to the decision of the Board where the issue

before the Board is essentially one of a scientific or medical nature." Id. (citing McDaniel v.
New Mexico Bd. of Medical Examiners, 86 N.M. 447, 525 P.2d 374 (1974)). Indeed, it is
precisely this kind of circumstance-where the issue, whether legal or factual or mixed, falls
within the special purview of agency expertise-that ought to trigger deference to the agency
interpretation or decision. "This may be particularly significant when the legislation deals
with complex matters calling for expert knowledge and judgment." Report of the Attorney
General's Committee on Administrative Procedure 90-91 (1941).

166. Given the substantive nature of the equivalency decision in this case-performance
on a national medical licensing test-it is questionable whether the court was in fact interfer-
ing with the Board's exercise of "scientific or medical" judgment, rather than resolving a
purely "legal" question as the court would have it. 93 N.M. at 69, 596 P.2d at 512.

167. Id.
168. Report of the Attorney General's Committee on Administrative Procedure 91

(1941);see K. Davis, supra note 1, at 551-52.
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3. Questions of Fact-Substantial Evidence.' 69
A recent article' 70 has indicated just how confused the use of

the substantial evidence standard has been in New Mexico. It must
be kept in mind that the particular standard to be applied is to be
found either in a constitutional or statutory directive' " and that
those pronouncements are often less than clear' 1 2 and consis-
tent.' 7 ' While variously formulated, two substantial evidence stan-
dards are currently authorized under New Mexico law. The first is
the traditional test' 7' which would sustain agency action unless it
is "not supported by substantial evidence."' The second, more
modern, formulation' ' 6 would reverse agency action "not sup-

169. By far the greatest number of administrative law cases in any given year involve the
application of the appropriate substantial evidence standard. Most of the cases decided this
year in this area represent traditional and mundane applications of the substantial evidence
standard. See Appendix C infra.

One interesting collateral issue arose this year over the power of the district court to re-
mand a case to the Public Service Commission for the taking of additional evidence after a
reversal based upon the lack of substantial evidence. Public Service Co. v. Public Servs.
Comm'n, 92 N.M. 721, 594 P.2d 1177 (1979). While the applicable statute did not specific-
ally provide for remand power, N.M. Stat. Ann. § 62-1-16 (1978), the court concluded that
once the decision had been vacated, the "Agency has an affirmative duty to exercise its stat-
utory powers [and] ... [t] he commission may hold additional hearings and take additional
testimony just as if the vacated order had never been entered." 92 N.M. at 724-25, 594 P.2d
at 1180-81.

The court did not allow the remand to toll the ten-month limit within which a final deci-
sion had to be made, N.M. Stat. Ann. § 62-8-7 (1978), and therefore allowed the increased
rate to take effect. The case does point out, however, that vacation of an agency ruling on
substantial evidence grounds can allow the agency to take more evidence, when the statute
does not preclude it from doing so.

170. Utton, Substantial Evidence, supra note 134.
171. See notes 5-10supra.
172. For example, some statutes provide for review but articulate no standard whatso-

ever. See text accompanying notes 122-27 supra.
173. For example, different actions of the State Corporation Commission are subject to

different standards of review. See Utton, NMAPA, supra note 122, at 856.
174. The traditional substantial evidence test was formulated by the Supreme Court in

ICC v. Louisville & N.R.R., 227 U.S. 88 (1913), as a means of determining the scope of re-
view which should be given to findings of fact rather than conclusions of law. Since then the
fact-law distinction has played an important role in scope of review problems. K. Davis,
supra note 1, § 29.01, at 525.

The early cases were followed by federal and state statutes which incorporated the sub-
stantial evidence standard, and it is to the cases construing those early statutes (which pre-
date the enactment of the Federal APA in 1946) that one turns to discover the meaning of
the traditional standard. See, e.g., NLRB v. Columbian Enameling & Stamping Co., 306 U.S.
292 (1939); Consolidated Edison Co. v. NLRB, 305 U.S. 197 (1938).

175. Wilson v. Employment Sec. Comm'n, 74 N.M. 3, 8, 389 P.2d 855, 858 (1963);see
Wickerstam v. New Mexico State Bd. of Educ., 81 N.M. 188, 190, 464 P.2d 918, 920 (Ct.
App. 1970).

176. The whole record standard found its first clear expression in the Federal APA, and
sought to give effect to a clear congressional desire for more rigorous court review: "The re-
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ported by substantial evidence based on the record as a whole."'' 7
The traditional standard is somewhat less intrusive than a "rule of

reasonableness."" 8 It contemplates that the evidence must be viewed
in the light most favorable to the agency's action, 1 7 9 requires that
contrary evidence be ignored,' 80 and considers such relevant evi-
dence "as a reasonable person might accept as sufficient to support a
conclusion.," I I The newer standard,' 82 which requires a review of
the whole record, calls for more rigorous review by the courts.' 8 3 It

expressly requires consideration of contrary evidence, implicitly re-
jects the notion that the evidence should be viewed in the light most
favorable to the agency, and requires that all the evidence be reviewed

quirement of review upon the whole record means that the court may not look only to the
case presented by one party, since other evidence may weaken or even indisputably destroy
that case." S. Doc. No. 248, 79th Cong., 2d Sess. 214, 280 (1946).

177. E.g., N.M. Stat. Ann. § 27-3-4(F) (1978) (Public Assistance Appeals Act);see N.M.
Stat. Ann. § 61-1-20 (1978) (Uniform Licensing Act).

178. Professor Utton has argued that the application of the traditional substantial evi-
dence test in New Mexico is merely an extension of the reasonableness standard. Utton,
Substantial Evidence, supra note 134, at 107. A reasonableness test at least suggests, how-
ever, that the reviewing court can substitute its own judgment for that of the agency, while
the substantial evidence tests clearly requires that the court not do so. Compare Seward v.
Denver & R.G.R.R., 17 N.M. 557, 131 P. 980 (1930) and State Corp. Comm'n v. Mountain
States TeL & TeL Co., 58 N.M. 260, 270 P.2d 685 (1954) (reasonableness) with Ferguson-
Steere Motor Co. v. State Corp. Comm'n, 63 N.M. 137, 314 P.2d 894 (1957) and Rinker v.
New Mexico State Corp. Comm'n, 84 N.M. 626, 506 P.2d 783 (1973) (substantial evidence).

It is also interesting to note that the substantial evidence standard is more rigorous than
the "clearly erroneous" standard which is generally used to review the findings of a trial
court sitting without a jury. See, e.g., Consolo v. Federal Maritime Comm'n, 383 U.S. 607
(1966). Therefore a finding may be "clearly erroneous" even if there is sufficient evidence
to sustain the finding under the substantial evidence test. See United States v. United States
Gypsum Co., 333 U.S. 364 (1948); Watson v. Gulf Stevedore Corp., 400 F.2d 649, 652-53
(5th Cir. 1968), cert. denied, 394 U.S. 976 (1969). Apparently the courts of New Mexico
follow a different rule and subject findings of courts sitting without juries to the substantial
evidence standard. See Grott v. Stringer, 82 N.M. 180, 181, 477 P.2d 814, 815 (1970).

179. See, e.g., Rinker v. New Mexico State Corp. Comm'n, 84 N.M. 626, 627, 506 P.2d
783, 784 (1973).

180. Id. The substantial evidence test is not unlike the test to be applied in a defense
motion for a directed verdict. NLRB v. Columbian Enameling & Stamping Co., 306 U.S.
292 (1939); Wilkerson v. McCarthy, 336 U.S. 53, 58 (1949) (requiring the Court to "look
only to the evidence and reasonable inferences which tend to support the case of a litigant").

181. Wilson v. Employment Sec. Comm'n, 74 N.M. 3, 8, 389 P.2d 855, 858 (1963);
Wickerstam v. New Mexico State Bd. of Educ., 81 N.M. 188, 190, 464 P.2d 918, 920 (Ct.
App. 1970). The evidence at a minimum must afford "a substantial basis of fact from which
the fact at issue can be inferred." NLRB v. Columbian Enameling & Stamping Co., 306 U.S.
292, 300 (1939).

182. State administrative statutes, passed subsequent to the Federal APA, generally in-
corporate the whole record standard. See, e.g., statutes cited at note 177 supra.

183. Clearly a higher level of review was intended by Congress in adopting the whole
record standard. See note 176 supra. See also Universal Camera Corp. v. NLRB, 340 U.S.
474 (1951); see generally Utton, Substantial Evidence, supra note 134, at 104.
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to see if, on balance, the agency's decision is supported by substan-
tial evidence.1 84

The New Mexico courts have on occasion confused the old reason-
ableness standard with the traditional substantial evidence stan-
dard,1 8' and some cases have seemed to apply the modem whole
record standard under the guise of the traditional substantial evidence
test. 86 Again this year the court seemingly applied a whole record
standard in an area in which the substantial evidence standard tradi-
tionally has been applied. In Ribera v. Employment Security Com-
mission,' 8 7 the court upheld the Commission's denial of unemploy-
ment benefits. Employment Security Commission decisions are re-
viewable by way of certiorari to the district court, review is limited
to evidence introduced at the hearing,' 88 and the scope of review
has been judicially determined to be the traditional substantial evi-
dence standard.' 8 9 The court in Ribera, however, clearly applied the
whole record standard: "Based upon all of the evidence, we find that
there is substantial evidence to support the findings and conclusions
made by the Commission .... 9 0

Given the modern approach to substantial evidence, which favors
the whole record standard, this judicial reading of the whole record
in the application of the traditional standard ought to be applauded.
The only real complaint lies in the implicit and sporadic nature of
such judicial action. Judicial adoption of the whole record standard
has been advocated' 9 1 and would be a welcome, progressive step; it
should, however, come from clear and unambiguous action by the
court.

Unfortunately, this year the confusion of the earlier cases seems to
have come full circle. In New Mexico Department of Human Services

184. Universal Camera Corp. v. NLRB, 340 U.S. 474, 489-91 (1951). Professor Jaffee
had long argued that the traditional substantial evidence standard required a similar balancing
because in his view "rationality or substantiality of a conclusion can only be evaluated in
the light of the whole fact situation." Jaffee, Administrative Procedure Re-examined: the
Bergan Report, 56 Harv. L. Rev. 704, 733 (1943).

185. See note 178 supra. See generally Utton, Substantial Evidence, supra note 134, at
106-07.

186. The classic demonstration of this confusion arose in Rinker v. New Mexico State
Corp. Comm'n, 84 N.M. 626, 627, 506 P.2d 783, 784 (1973), where the court stated the
traditional formulation which allowed acceptance of all inferences in support of the decision
and the disregard of all evidence to the contrary. Nonetheless, the court went on to consider
the evidence from both sides, thus applying a whole record standard. See generally Utton,
Substantial Evidence, supra note 134, at 118-119, and cases reviewed therein.

187. 92 N.M. 694, 594 P.2d 742 (1979).
188. N.M.R. Civ. P. 81(c)(4).
189. See, e.g., Wilson v. Employment Sec. Comm'n, 74 N.M. 3, 389 P.2d 855 (1963).
190. 92 N.M. at 696, 594 P.2d at 744.
191. See Utton, Substantial Evidence, supra note 134, at 120.

[Vol. 11



ADMINISTRATIVE LAW

v. Garcia,' 9 2 the court, while giving lip service to the whole record
standard required by the applicable statute,' 9 3 in effect applied the
traditional substantial evidence standard. The court first suggested
that the whole record standard does not require the weighing of evi-
dence and characterized the standard as but a "minor departure from
the customary substantial evidence rule."' 9 4 The court then relied
for its formulation of the applicable standard on cases that involve
only the traditional standard.' 9' Most remarkably the court, again
while giving lip service to "consideration of all relevant evidence in
the record as a whole,''196 considered the record "in the light most
favorable to HSD."' I ' This enabled the court to conclude that there
was substantial evidence to support the agency's decision.' 9 8

While attempting to reconcile the two substantial evidence stan-
dards, the Garcia court ignores the significant differences between
the two. It ends up with an approach which, when stripped of ver-
biage, amounts to the application of the traditional standard in viola-
tion of the statute being applied. In upholding the agency, the court
had to reject or ignore the substantial evidence in the record relied
on by the court of appeals, and the only way to do that was to view
the record in the "light most favorable to HSD." In so doing, the
court reverted to traditional substantial evidence as certainly as if it
had said so.' 9 9 Garcia only makes clear what Professor Davis has said
about the substantial evidence rule: "It is made of rubber, not of
wood. It can be stretched ... [a] nd the courts are both willing and
able to do the stretching, in accordance with what they deem to be
the needs of justice." 2 0 0

192. 94 N.M. 175, 608 P.2d 151 (1980).
193. "Whether the decision by HSD is supported by substantial evidence in the [record

as a] whole is ... the standard ... for judicial review as required by Section 27-3-4(F),
N.M.S.A. (1978)."Id. at__ , 608 P.2d at 152.

194. Id. at 177, 608 P.2d at 153.
195. See, e.g., Quinlan v. Board of Educ., 73 N.J. Super. 40, 179 A.2d 161 (1962);

United Veteran's Org. v. New Mexico Property Appraisal Dep't, 84 N.M. 114, 500 P.2d 199
(Ct. App. 1972).

196. 94 N.M. at 177, 608 P.2d at 153.
197. Id.
198. Garcia also involved the arbitrary and capricious standard, but that aspect of the

decision is discussed at text accompanying notes 136-43 supra.
199. The court could have reached the same result under the whole record standard, but

only if it could have weighed all the evidence in the record and found that on balance the
evidence adduced at the hearing substantially supported the decision of the Department.

200. K. Davis, supra note 1, at 530.
The substantial evidence test is complicated by the legal residuum rule which requires

that within the evidence deemed substantial there must be "at least a residuum of evidence
competent under the exclusory rules." Young v. Board of Pharmacy, 81 N.M. 5, 8, 462 P.2d
139, 142 (1969). As pointed out by Professor Utton, the legal residuum rule undercuts ad-
ministrative flexibility to consider all relevant evidence and conflicts to some degree with
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B. Res Judicata and Estoppel.
Historically, it was accepted doctrine that the government could

not be estopped. 20 1 The landmark case is Federal Crop Insurance
Corp. v. Merrill, 2 o 2 in which the United States Supreme Court held
that estoppel could not bind the federal government. 20 3 The no-estop-
pel rule seeks to protect against rampant ultra vires acts by govern-
ment officials. 2 

04 Despite its salutary purpose, it has been criticized
as having "all the beauty of logic and all the ugliness of injustice." '20 5

However, Merrill to the contrary notwithstanding, the federal govern-
ment has long been estopped with respect to its business dealings,2 06
and since 1960 federal courts, though reluctantly, have been more
liberal in estopping the government when justice so requires.20 7 One
classic distinction found in the federal cases allows the government

notions of substantial evidence. See Utton, Substantial Evidence, supra note 134, at 109-17.
Just after the close of the year being covered by this Survey the New Mexico Supreme

Court decided an important legal residuum rule case. Trujillo v. Employment Sec. Comm'n,
94 N.M. 343, 610 P.2d 747 (1980). It is anticipated that Trujillo will merit major considera-
tion in next year's Survey.

201. Professor Davis concedes that the government ought not be hamstrung to prevent
alteration in governmental policies by the doctrine of estoppel. He argues, however, that this
policy-based principle ought not control in other contexts when government policy is not at
issue. K. Davis, supra note 1, at § 17.01.

202. 332 U.S. 380(1947).
203. Id. at 383. In Merrill the government-owned corporation had issued regulations

precluding insurance of certain spring wheat. Despite the regulations, a local agent had ad-
vised plaintiff that his crop was insurable. His application for insurance was accepted by the
corporation, and yet when the crop was subsequently destroyed, recovery was denied: "It is
too late in the day to argue that the Government is just another private litigant, for purposes
of charging it with liability, whenever it takes over a business. ... Men must turn square
corners when they deal with the Government." Id. at 383, 385.

204. The effect of Merrill was to deny plaintiff the right to rely on the apparent author-
ity of the local agent. Merrill clearly indicates that estoppel will not protect an individual
who has changed his position in reliance on administrative advice. See generally Newman,
Should Official Advice be Reliable? Proposals as to Estoppel and Related Doctrines in Ad-
ministrative Law, 53 Colum. L. Rev. 374 (1953). But as Professor Schwartz suggests, the no-
estoppel principle is necessary to ensure that administrative officials do not act beyond the
bounds of their actual authority. Otherwise, estoppel could be used to give de facto validity
to ultra vires administrative acts. B. Schwartz, supra note 1, at 133.

205. B. Schwartz, supra note 1, at 134. As aptly put by one court: "Something is wrong
when the citizen can recover for a dented fender caused by a postal employee at the wheel
of a government truck and one cannot when he is boobytrapped by an employee of Federal
Crop Insurance." McFarlin v. Federal Crop Ins. Corp., 438 F.2d 1237 (9th Cir. 1971).

206. E.g., Lindsey v. Nawes, 67 U.S. 554 (1862) (reliance on government survey);
United States v. Center Parcels of Land, 131 F. Supp. 65 (S.D. Cal. 1955) (condemnation of
land).

207. E.g., United States v. Fox Lake State Bank, 366 F.2d 962, 965-66 (7th Cir. 1966)
(estoppel against the government must be applied with great caution).

Needless to say governmental attorneys are as bound by their statements and actions in
litigation as private attorneys, and they cannot avoid being so bound by claiming estoppel
does not apply to them. See K. Davis, supra note 1, at 348 & n. 10.
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to be estopped when acting in its proprietary, rather than its govern-
mental, capacity.

2 0 8

In Spray v. City of Albuquerque2 0 9 the proprietary-governmental
distinction played a significant part in the court's ruling that the City
had to honor an agreement made with a group of resident home-
owners concerning the height of a golf course fence built within view
of plaintiffs' houses. The City claimed that the contract was void as
against the public policy of prohibiting a municipality from bargain-
ing "away the sovereign powers delegated to it by the State." 2 1 0
The court held, however, that since only "proprietary" and not "gov-
ernmental" functions were involved, the City's sovereign powers
were not implicated and, therefore, the contract violated no public
policy.2 1 1 The City also argued that its decision to raise the height
of the fence was an "administrative" decision subject only to review
for arbitrariness or abuse of discretion. The court gave this argument
the short shrift it deserved, noting that "[o Ince the contract was
entered into, the City's administrative discretion was replaced by a
legal commitment.

2 1 2

Both aspects of Spray have estoppel overtones. Just as estoppel
does not run against the government when policy matters are in-
volved, contracts cannot bind the government to violate strong pub-
lic policies. When policy matters are not implicated, however, the
court as evidenced by Spray, will treat the government like a private
litigant.

A divergence of views on estoppel can be found in the state admin-
istrative law cases,2 ' although there is a "strong trend towards the
application of equitable principles of estoppel against public bodies
where the interests of justice, morality and common fairness clearly
dictate that course."'2 4 New Mexico follows the view that equitable
estoppel will lie against the state and its subdivisions. The earlier cases

208. E.g., Nager Co. v. United States, 184 Ct. Cl. 390, 396 F.2d 977 (1968); Roberts v.
United States, 174 Ct. Cl. 940, 357 F.2d 938 (1966).

209. 94 N.M. 199, 608 P.2d 511 (1980).
210. Id. at 201, 608 P.2d at 513.
211. Id.
212. Id.
213. Compare Claiburne Sales Co. v. Collector, 233 La. 1061, 99 So. 2d 345 (1958)and

Forseth v. City of Tacoma, 28 Wash. 2d 284, 178 P.2d 357 (1947) (no estoppel against the
government) with Rand v. Andreatta, 60 Cal. 2d 846, 389 P.2d 382, 36 Cal. Rptr. 846
(1964) and Planet Constr. Corp. v. Board of Educ., 7 N.Y.2d 381, 165 N.E.2d 758, 198
N.Y.S.2d 68 (1960) (estoppel allowed against the government).

214. Gruber v. Township of Raritan, 3 N.J. 1, 186 A.2d 489 (1962). The case contains a
good collection of authorities on this proposition.
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implicitly decided the question,2 5 so that today the only estoppel
issue remaining is how the doctrine is to be applied.

This year in Stuckey's Stores, Inc. v. O'Cheskey,2  the court
again applied equitable estoppel against a department of state govern-
ment. Stuckey's brought suit challenging the provisions of the New
Mexico Highway Beautification Act 2 1 ' under which the Highway
Department sought to destroy Stuckey's outdoor advertising signs.
While upholding the validity of the statute and Department regula-
tions against constitutional attack,2 I 8 the court held "that the De-
partment is equitably estopped from claiming that plaintiffs'. . . signs
were 'newly erected' and ... subject to removal without just com-
pensation. "2 1 9

Stuckey's Stores also relied on a corollary of the equitable estoppel
doctrine, holding that, by accepting late payment of the permit fee,
the Department "waived its right to claim that the permit fees were
untimely paid and therefore that it could acquire the signs without
paying just compensation." '2 2

1 In so doing the Court brushed aside
an ultra vires defense 22 1 reminiscent of Merrill,2 22 and reversed the
district court's conclusion that there was no waiver. Without any dis-
cussion of the argument that the Department employees could not
"waive" the mandatory provisions of the Act, we can only speculate
about the court's reasoning. It is clear, however, from the conclusions
on both waiver and estoppel, that the supreme court, when faced

215. In Westerman v. City of Carlsbad, 55 N.M. 550, 237 P.2d 356 (1951), the court
denied an estoppel claim made against the city only because the complaint failed to allege
one of the essential elements. The court thereby assumed without deciding that estoppel
may under some circumstances run against the government. For a discussion of this implicit
holding and its application in later New Mexico cases see 10 N.M.L. Rev. 501, 502-05 (1980).

216. 93 N.M. 312, 600 P.2d 258 (1979);see 10 N.M.L. Rev. 501 (1980).
217. N.M. Stat. Ann. § § 67-12-1 to -14 (1978).
218. The court concluded that the Act and regulations violated neither the first amend-

ment nor the due process rights of plaintiffs.
219. 93 N.M. at 323-24, 600 P.2d 269-70. The court again implicitly acknowledged that

the doctrine of equitable estoppel could run against the government by laying out the estop-
pel test from Westermann. The court then applied that test to the facts before it to find the
requisite conduct by the Department and reliance by the plaintiffs sufficient to conclude
that the government should be estopped.

220. 93 N.M. at 323, 600 P.2d at 269. The statute in question specifically provided that
"[a)ny permit fee payable for the years 1966 through 1971 inclusive shall be deemed timely
paid if, but only if, the fee is received ... prior to July 1, 1971." N.M. Stat. Ann. § 67-12-5
(D) (1978) (emphasis added). The fees paid by plaintiff were not tendered and accepted by
the Department until November 18, 1971.

221. Clearly, the statute precluded the acceptance of the fee in November, 1971, more
than five months beyond the statutory deadline. The act of accepting the fee by the Depart-
ment employee in question was clearly ultra vires, giving rise to the defense that "there was
no waiver because a State Highway Department [could not] waive the provisions of the
Act." 93 N.M. at 323, 600 P.2d at 269. See note 204 supra.

222. See notes 202-08 supra.
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with equitable estoppel in the administrative context, is more con-
cerned with the equities of the particular case than with the potential
for ultra vires action.2 2 3 On this issue, then, the court tends to view
governmental agencies no differently than it does private litigants. 224

C. Limitations on Judicial Review. 2 25

In any direct action 2 26 brought by a private party against a state
administrative agency, the private litigant is faced with a venue prob-
lem. 2 27 Because this problem-does not exist in normal appeals from
administrative agencies, 2 28 venue is not, technically speaking, a limi-
tation on judicial review. Since, however, much litigation in New
Mexico involves direct challenges to state agency action, rather than
normal appellate review of that action, venue serves as a practical
limitation on a significant amount of administrative litigation.

Venue refers to proper place or places for the bringing of the ac-
tion.2 2 9 In determining proper venue resort must be had to the par-
ticulars of state law. In New Mexico the applicable statute provides
that "[s] uits against any state official as such shall be brought in the

223. Professor Schwartz suggests that [t] he no-estoppel principle should be limited to
cases where the acts performed in reliance are contrary to statute. In such cases the fact that
the government is involved is really not a determining factor, "for no person can be estopped
into a position contrary to a law." B. Schwartz, supra note 1, at 135. Unfortunately the re-
sult in Stuckey's Stores cannot be rationalized by resort to Professor Schwartz' limitation.
The unavoidable fact is that the Department was "estopped into a position" contrary not to
a regulation or directive of its own, but rather to an express, unequivocal provision of state
law. If the no-estoppel doctrine has any utility, surely it ought to bar such clear ultra vires
administrative action.

224. There is at least some support for this position in the language of other cases. See
Ritter v. United States, 28 F.2d 265, 267 (3rd Cir. 1928). •

225. Venue is not traditionally treated as a limitation on judicial review. However, the
widespread use of direct action litigation to challenge administrative agency action necessar-
ily implicates the venue statute, N.M. Stat. Ann. § 38-3-1(G) (1978), transforming venue
into a very real limitation.

226. Direct action litigation against administrative agencies, denominated as non-statu-
tory review, is considered in a following section of this Survey. See text accompanying notes
242-83 infra

227. The venue problems considered here relate to state agencies, and these problems
arise because of the provisions of N.M. Stat. Ann. § 38-3-1(G) (1978). Suits against local
agencies may be governed by other considerations provided for in the venue statute, such as
where the plaintiff or defendant resides. Id. § 38-3-1(A). Furthermore, municipalities and
county commissions are governed by a separate venue requirement. Id. § 38-3-2.

228. Appeal statutes usually vest jurisdiction for review on a specific court. See Bokum
Resources v. New Mexico Water Quality Control Comm'n, 93 N.M. 546, 603 P.2d 285
(1979), and note 242 infra. Since venue implies more than one court with jurisdiction, nor-
mal appellate review does not generally raise venue problems.

229. Considerations which inform venue judgments are the nature of the claims, the
subject matter of the action, the parties involved, or a combination of these factors. See
Stevens, Venue Statutes: Diagnosis and Proposed Care, 49 Mich. L. Rev. 307, 307-15 (1951).
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court of the county wherein their offices are located, at the capitol
[capital] and not elsewhere." 2 0

In a series of prior cases,2 3 1 the supreme court had indicated that
this provision is jurisdictional in nature. 32 This year, however, in
New Mexico Livestock Board v. Dose,2 33 the court reversed that line
of cases and held that "venue may not be equated with jurisdiction
in suits against the state, its officers or employees."' 2 34 The court
concluded that "where the vital interests of the state or the practical

230. N.M. Stat. Ann. § 38-3-1(G) (1978). This provision is part of the general venue
statute which considers in other sections the residence of the parties, the location of busi-
ness offices, and the nature of the claim. Id. § 38-3-1(A)-(F). The New Mexico statute is
similar to venue laws in most other states. See generally Stevens, supra note 229.

The statute is also unclear (if not grammatically incorrect). It could be read to allow
suits against state agencies only at their offices in Santa Fe. It could also be read to require
suits away from the capital when agency offices are located out of Santa Fe. This year the
court in Jacobs v. Stratton, __ N.M. _ 615 P.2d 982 (1980), rejected a narrow read-
ing and made clear that the statute must be read disjunctively-suits may be brought either
in Santa Fe or, where the offices are located when those offices are not located in Santa Fe.

This particular venue limitation on suits against governmental agencies is grounded in
notions of convenience to the government. See Stevens, supra note 229, at 315. Since the
vast majority of state governmental departments are located in Santa Fe, this provision mini-
mizes the inconvenience to state officials and their attorneys (normally assistant attorneys
general with offices in Santa Fe) when they become involved in litigation. A collateral bene-
fit of the statute is to funnel the majority of civil litigation involving the state into one judi-
cial district. As a result, that district, the First Judicial District, has developed a body of ex-
perience and expertise involving agency litigation in matters of important public policy.

231. See, e.g., Bureau of Revenue v. MacPherson, 79 N.M. 272, 442 P.2d 584 (1968);
Allen v. McClellan, 77 N.M. 301, 427 P.2d 677 (1967).

232. Two implications would arise from jurisdictional treatment of the statute. First, if
it were jurisdictional in subject matter terms, it could be raised at any time. See N.M.R. Civ.
P. 12(h)(3). Second, jurisdictional treatment might present relation-back problems when a
new action needs to be filed after dismissal for want of jurisdiction and the statute of limita-
tions has run in the interim. See Davis v. United States Fire Ins. Co., 35 N.M. 381, 298 P.2d
671 (1931). But see N.M. Stat. Ann. § 37-1-14 (1978) (second suit deemed continuation of
first).

233. 94 N.M. 68, 607 P.2d 606 (1980). Dose sued the Board in Bernalillo County for
conversion and loss of livestock. The case was fully litigated on its merits, and the judgment
for plaintiffs affirmed by the court of appeals. Only on certiorari to the supreme court did
the Board raise the venue-jurisdiction problem contained in N.M. Stat. Ann. § 38-3-1(G)
(1978).

234. 94 N.M. at __ , 607 P.2d at 609. This wholesale reversal of a clear contrary line
of authority was made easier by the earlier decision in Kalosha v. Novick, 84 N.M. 502, 505
P.2d 845 (1973). Kalosha involved the venue provision governing suits concerning real prop-
erty, N.M. Stat. Ann. § 21-5-1(D) (1973) (current version at N.M. Stat. Ann. § 38-3-1(D)
(1) (1980)). The court held the statute to be non-jurisdictional, overruling a line of cases to
the contrary. The court therefore found that the defendant in the case had waived venue by
not interposing the defense in her answer. 84 N.M. at 509, 505 P.2d at 849.

Earlier this year, in a case involving a related issue, the court had intimated that the hold-
ing inKalosha would be extended to the venue provision affecting suits against state officers.
The court in Jones v. New Mexico State Highway Dep't, 92 N.M. 671, 672, 593 P.2d 1074,
1074 (1979), citing Kalosha for the proposition that "this venue statute is not to be equated
with jurisdiction." For a discussion of the main issue in Jones, see text accompanying notes
238-41 infra.
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necessity to or convenience of the state dictate, that a suit to which
it is a party be tried in Santa Fe County, such interests, necessities or
convenience may be protected by challenging venue in any other
county."' 2 3 Finding that the state had waived venue by failing to
contest it, the court gently castigated the state, stating: "We know of
no compelling requirement of state government that would command
that we have different rules relating to waiver of venue for public and
private parties litigant."2"36 Clearly then, after Dose, the govern-
mental venue provision, if not properly raised, is waived by the gov-
ernment.

Also, this year the court clarified just what a district court must
do when faced with a proper and timely defense based on improper
venue. 2 3 7 In Jones v. New Mexico State Highway Department,2 3 8

the Department moved for dismissal based upon improper venue,2 3 9

but the court instead transferred the case to Santa Fe County. The
state appealed that order and the supreme court held that, in the ab-
sence of a statute "giving it such authority, a trial court has no power
to change the venue of a misfiled lawsuit. . . . Venue is improper in
this case and the District Court in San Miguel County could not
properly issue an order for change of venue." 2 0

235. 94 N.M. at __, 607 P.2d at 609.
236. Id.
237. The appropriate way to challenge venue is by a Rule 12(b)(3) motion or if no Rule

12 motion is filed, then by raising the defense in the answer. See N.M.R. Civ. P. 12.
It is interesting to note that both Kalosha and Dose suggest that if N.M. Stat. Ann. § 38-

3-1(G) (1978) were jurisdictional in nature, it would not be waived by the government's
failure to raise it. This despite the fact that the statute on its face refers to "suits against
state officers" thereby indicating that it involves the "person" of the defendant rather than
the nature of the claim. See, e.g., Tudesque v. New Mexico State Bd. of Barber Examiners,
65 N.M. 42, 331 P.2d 1104 (1958) (board and members are state officers within meaning of
statute). If this statute were jurisdictional, then it would involve personal jurisdiction which
is just as waivable under our rules by failure to object as is venue. See N.M.R. Civ. P. 12(b)
(2) and 12(h).

238. 92 N.M. 671, 593 P.2d 1074 (1979).
239. The case was brought by the plaintiff in San Miguel County. In addition to the

venue question, the defendant challenged the sufficiency of the service, but that question
was not addressed on appeal.

240. 92 N.M. at 672, 593 P.2d at 1075. The court remanded the case to the San Miguel
district court with instructions to dismiss. But see N.M. Stat. Ann. § 37-1-14 (1978). It is
also interesting to note that the court in Jones relies solely on the federal rule, which prior
to the enactment of Judicial Code of 1948, 28 U.S.C. § 1406(a) (1976), required that when
venue within a district was improper, and timely raised, it resulted in dismissal rather than
transfer for want of a legislatively created transfer mechanism. 1 Moore, Federal Practice

0.146[21, at 1660 (2d ed. 1980). It is ironic indeed that the New Mexico Supreme Court,
which in contradistinction to the United States Supreme Court, has adamantly reserved mat-
ters of procedure to the exclusive province of the courts, compare Amerman v. Hubbard
Broadcasting, 89 N.M. 307, 551 P.2d 1354 (1976) (testimentary privileges within exclusive
rule-making power of courts) with Sibbach v. Wilson Co., 312 U.S. 1 (1941) (validity of
procedural rule governed by legislatively enacted standards of enabling act), should adopt
federal deference to the need for legislative enactments when it comes to venue.
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When Dose and Jones are read together, one striking anomaly ap-
pears. While Jones unequivocally rejects the notion that section 38-3-
l(c) of the New Mexico statutes2 

4' is jurisdictional, the court in
Dose nevertheless retains one of the jurisdictionally based accoutre-
ments of the statute-that improper venue under it must result in dis-
missal rather than transfer to the court of proper venue. One might
have thought that the New Mexico court, prepared to reject the juris-
dictional view of the statute and firmly committed to judicial control
over procedural matters, would also have exercised its superintending
power and authorized the judicial transfer of cases filed when venue
is improper.

D. Non-Statutory Review. 24 2

1. The Prerogative Writs.
Historically, the prerogative writs' were used by the King's

Bench to control the actions of inferior governmental officers. Fol-
lowing that tradition, American state courts, as inheritors of that
common law power, have used the writs as one means of reviewing
administrative decisions.2 4 4 In New Mexico, mandamus2 4 S and pro-
hibition2 4 6 have long operated in the administrative field and com-
mon law certiorari power has been suggested as appropriate when no

241. N.M. Stat. Ann. § 38-3-1(C) (1978).
242. Authority for judicial review of administrative action is usually found in one of

three formats. First, the specific statute which creates the agency often provides for judicial
review. Second a general statute may provide for review from all agencies. Third, review can
be had by way of the general jurisdiction conferred by constitution, state statute, or the
common law. It is this third category of review which is referred to by the commentators as
"non-statutory review." See K. Davis, supra note 1, at 443.

243. The state constitution confers concurrent jurisdiction to issue extraordinary writs
on the supreme court, N.M. Const. art. 6, § 3; and the district courts, id. at art. 6, § 13.
Statutes also control district court issuance of mandamus, N.M. Stat. Ann. § § 44-2-1 to -14
(1978); and quo warranto. Id. § § 44-3-1 to -16 (1978). Prohibition is issued under princi-
ples developed through the common law. In New Mexico prohibition will issue from the
district court to restrain a governmental body for the exercise of unauthorized "quasi-judi-
cial" power. See, e.g., Lincoln-Lucky & Lee Mining Co. v. District Court, 7 N.M. 486, 38 P.
580 (1894); Bosson & Sanders, Prohibition in New Mexico, 5 N.M.L. Rev. 91, 93 n. 12, 94
(1974).

244. The development of extraordinary remedies has been described as a "complex and
tortuous tale, embodying not so much a continuous narrative as a collection of dicta and in-
cidents." deSmith, The Prerogative Writs, 11 Cambridge L.J. 40, 55 (1951). See W. Gelhorn,
C. Byse and P. Strauss, supra note 1, at 923-37; K. Davis, supra note 1, at 458.

245. See generally DuMars & Browde, Mandamus in New Mexico, 4 N.M.L. Rev. 155
(1974).

246. See generally Bosson & Sanders, Prohibition in New Mexico, 5 N.M.L. Rev. 91
(1974).
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other review is available.2 4 Quo warranto, on the other hand, is of
only limited use.2 4 8

Two of the problems flowing from the use of extraordinary rem-
edies to challenge administrative actions are well illustrated by two
cases decided this year. The first, Huning v. Los Chavez Zoning Com-
mission,2 9 illustrates Professor Davis' concern that the use of the
old writs leads away from the merits and concentrates judges' and
lawyers' time "on the solution of false problems." 2 s 0 The second,
City of Albuquerque v. New Mexico State Corporation Commis-
sion,2 "' by demonstrating one proper use of a writ, helps illustrate
how improper resort to extraordinary remedies can undercut the nor-
mal processes of review from decisions of administrative agencies.

In Huning, the plaintiffs sought quo warranto against the Zoning
Commission, claiming that the Commission was invalidly created.
The district court entered judgment for the plaintiffs2 

5 2 and the
Commission appealed. Finding that the Commission is a "public
office" within the meaning of the quo warranto statute, 2 

5 ' and that
quo warranto is an appropriate procedure to contest the validity of
the Commission election, the court nonetheless felt compelled to re-
verse. Plaintiffs had failed to show, as required by the statute,2

that the attorney general had refused to bring the action; "Since the
statutory requirement of quo warranto has not been met in this
respect, there is no authority in the plaintiffs to file this application
in quo warranto." '2 s While the court has, on occasion, broken free

247. For example, the Department of Human Services suggests in its manual that food
stamp overpayment cases, which are not included within the jurisdiction of the court of ap-
peals under the Welfare Appeals Act, can be reviewed by certiorari in the district court. See
New Mexico Department of Human Services Manual § 425.4.

248. Under the quo warranto statute, the remedy is used only to determine legal title to
hold office. See N.M. Stat. Ann. § § 44-3-4, -6 (1978).

249. 93 N.M. 655, 604 P.2d 121 (1979).
250. K. Davis, supra note 1, at 458-59.
251. 93 N.M. 719, 605 P.2d 227 (1979).
252. 93 N.M. at 655, 604 P.2d at 121. In proper quo warranto fashion the district court

"decreed that the... District never existed as a legal entity, and order[ed] that the...
Commission cease and desist from acting in such capacity." Id.

253. N.M. Stat. Ann. § 44-3-4 (1978).
254. The statute reads in pertinent part: "When the attorney general or district attorney

refuses to act ... such action may be brought in the name of the state by a private person
on his own complaint." Id. The court properly acknowledged that the district attorney
"may be considered to refuse to act since he must represent the... Commission." 93 N.M.
at 657, 604 P.2d at 123.

255. 93 N.M. at 657, 604 P.2d at 123. The court also reversed because the Board of
County Commissioners which called and conducted the election was an indispensible party
and had not been joined. Id.
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of the strictures of the ancient forms of extraordinary writs, 2 5 6

Huning makes clear that in challenging agency action by way of extra-
ordinary writs the litigant must be prepared to negotiate the intrica-
cies presented by the particular writ in addition to establishing the
substantive claim against the agency action.2 5

In City of Albuquerque v. New Mexico State Corporation Commis-
sion,25 8 the court affirmed the district court's granting of a writ of
prohibition which prevented the Commission from asserting jurisdic-
tion over the City's contract with a motor carrier to provide service
to and from the airport. 2 

5 9 The court had to resolve an apparent
conflict between the power of the Commission to regulate common
carriers under one section of the constitution, 2 6 0 and the home rule
power of the City to exercise legislature power under another sec-
tion. 2 6 1 The court found that the sections were equally specific2 6 2

and that in such situations the latter provision in time (home rule)
governs "as the latest expression of the sovereign will of the people,
and as an implied modification.., of the.. . provision.., in con-
flict therewith." 2 6 3

In this case, prohibition was an expeditious and appropriate way to

256. See, e.g., Montoya v. Blackhurst, 84 N.M. 91, 500 P.2d 176 (1972) (mandamus
joined with declaratory and injunctive relief); Burg v. City of Albuquerque, 31 N.M. 576,
249 P. 242 (1926) (allegations in petition treated as contained in the writ of mandamus).

257. The mechanical application of the extraordinary writ system brings to mind the
observation of Justice Holmes in another context:

It is revolting to have no better reason for a rule of law than that it was laid
down in the time of Henry IV. It is still more revolting if the grounds upon
which it was laid down have vanished long since and the rule simply per-
sists from blind imitation of the past.

Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897); see also, K. Davis, supra
note 1, at 458.

258. 93 N.M. 719, 605 P.2d 227 (1979).
259. The Commission had ordered the City to refrain from providing the service because

no certificate of public convenience and necessity had been obtained from the Commission.
Presumably, the City had or could have litigated the question of Commission authority
before the Commission and then sought judicial review on appeal. The City chose, however,
to seek direct review by way of a petition for writ of prohibition in the district court.

260. "The commission shall have power and be charged with the duty of fixing, deter-
mining, supervising, regulating and controlling all charges and rates of ... common carriers
within the state and of determining any matters of public convenience and necessity relating
to such facilities..." N.M. Const. art. 11, § 7.

261. D. A municipality which adopts a charter may exercise all legislative
powers and perform all functions not expressly denied by general law or
charter. . ..

E. The purpose of this section is to provide for maximum local self-gov-
ernment. A liberal construction shall be given to the powers of municipali-
ties.

N.M. Const. art. 10, § 6.
262. 93 N.M. at 721, 605 P.2d at 229.
263. Id. (quoting Asplund v. Alarid, 29 N.M. 129, 135, 219 P. 786, 788 (1923)).
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resolve the matter which avoided the dual shibboleths of inappropriate
judicial intermeddling with agency processes on the one hand, 26 4

and, on the other, the total bar of judicial inquiry into agency pro-
cesses which have not run their full course.2 6 City of Albuquerque
fails to give any guidance, however, on the question of when non-
statutory review is proper and when resort to such review is inappro-
priate. While such guidance could come from a generally applicable
statute, in the absence of such a law it is certainly not inappropriate
to look to the court to fashion guidelines.

In City of Albuquerque the court also used the state Administra-
tive Procedures Act (although the Act did not apply to the agency in-
volved) 2 6 6 to support its conclusion that the trial court had original
jurisdiction over the matter involved. The Commission argued that
the district court action was, in essence, an appeal and that the dis-
trict court lacked authority to try the case anew with the admission
of additional evidence.267 The court recognized that the district court

264. For example, the New Mexico APA is replete with allowances of judicial interven-
tion at numerous stages of the administrative process. N.M. Stat. Ann. § 12-8-8 (1978) (dec-
laratory challenge to rules and application of rules); id. § 12-8-16(B) (judicial review prior
to final order or decree); id. § 12-8-16(C) (any person suffering legal wrong because of
agency action is entitled to judicial review); id. § 12-8-16(E) (all forms of legal action avail-
able). Such wholesale allowance of judicial intervention bespeaks a fundamental distrust of
administrative agencies, and thoroughly destroys the efficiency of the New Mexico APA.
Certainly, the allowance of such extensive judicial intervention represents no improvement
on the present system, and for this reason it is well that the New Mexico APA does not
apply generally to state agencies. See note 266 infra. See generally Utton, NMAPA, supra
note 122, at 855-59.

265. The Liquor Control Act, for example, has a provision which seeks to preclude "in-
junction or writ of mandamus or other legal or equitable process . . . to prevent or enjoin
any finding of guilt or order of suspension or -revocation" of a liquor license made by a de-
partment hearing officer. N.M. Stat. Ann. § 60-8-8 (1978). Surely such a provision could
not be used to defeat the constitutionally based power of the courts to issue extraordinary
writs, see N.M. Const. art. 6, § § 3, 13, or appropriate federal relief sought under 42 U.S.C.
§ 1983 (1970). See Damico v. California, 389 U.S. 416 (1967).

266. It must also be kept in mind that although there is a New Mexico APA on the
books, it only applies to "agencies made subject to its coverage by law, or by agency rule or
regulation if permitted by law." N.M. Stat. Ann. § 12-8-23 (1980). The only state agency to
which the entire law currently applies is the Human Rights Commission. The Commission
became subject to the APA "by agency rule" but only after the legislature compelled the
rule-making as a condition precedent to receipt of funds, 1970 N.M. Laws, ch. 89, leading
one commentator to remark:

We are, in New Mexico, in danger of having something akin to a road that
leads to nowhere-a law that applies to no one. Recent experience with the
Human Rights Commission indicates that perhaps the only time the legisla-
ture will want to put an agency under the Administrative Procedures Act is
when it is displeased with the agency and punishes it by placing it under
the Administrative Procedures Act; the legislative equivalent of banishment
to the penalty box.

Utton, NMAPA, supra note 124, at 841; See also N.M. Stat. Ann. § 61-18-66 (Supp. 1979).
267. See Transcontinental Bus System v. State Corp. Comm'n, 56 N.M. 158, 241 P.2d

829 (1953).
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action was not an appeal, but rather an independent exercise of the
district court's prohibition jurisdiction. In so doing, it referred to the
state APA for two propositions: 1) that administrative review of
agency action must be confined to the record, and 2) that the APA
does not "prohibit the receipt and consideration of otherwise admis-
sible evidence by a court of general jurisdiction in the exercise of its
original jurisdiction."2 6 8

One surprising feature of this reference is that the court stated in
its discussion of the APA that "[a] ppeals from orders of administra-
tive agencies are brought under and are subject to the Administrative
Procedures Act, ' 2 6 9 as if our state APA were generally applicable,
when in fact it is not. This aspect of the case, however, does demon-
strate how resort to the extraordinary writs can result in bypassing
otherwise available channels of appellate review.

2. Declaratory and Injunctive Relief.
Injunctions and declaratory judgments have long been used as

vehicles for the review of federal administrative decisions. 2 
7 Less

burdened than the prerogative writs with formal, procedural require-
ments, 2 7 1 the declaratory/injunctive route 2 72 has been taken in-
creasingly in the courts of New Mexico as a means of challenging
state administrative action either where there is no statutory avenue
for review or where such an avenue is inappropriate or ineffective.27 3

Two federal cases decided this year demonstrate these two uses of
declaratory and injunctive actions.

In Nolan v. C de Baca,2 4 plaintiff forewent a statutory hearing
and appeal in favor of declaratory and injunctive review. 2 7 5 Since
the agency action was challenged on federal statutory and constitu-

268. 93 N.M. at 723, 605 P.2dat 231.
269. Id.
270. K. Davis, supra note 1, at 444.
271. Id. at 445.
272. W. Gelhorn, C. Byse & P. Strauss, supra note 1, at 919-20. Requests for injunctive

relief are typically joined with declaratory relief as a means of determining what the law is
and how it is to be applied to the parties. See generally Gifford. Declaratory Judgments
Under the Model State Administrative Procedure Act, 13 Hous. L. Rev. 825 (1976).

273. K. Davis, supra note 1, at 444.
274. 603 F.2d 810 (10th Cir. 1979), cert. denied, 444 U.S. 1068 (1980).
275. Because of a change in the regulations of the defendant, Human Services Depart-

ment, plaintiff's benefits under the Aid to Families with Dependent Children program
(AFDC) were reduced. Such an action by the department entitled plaintiff to an administra-
tive hearing from which direct appeal to the court of appeals is provided. N.M. Stat. Ann.
§ § 27-3-3, -4 (1978). In lieu thereof, plaintiff initiated a declaratory and injunctive action
in the federal district court.
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tional grounds,' 76 resort to administrative review was at least unnec-
essary. 27 7 In New Mexico Association for Retarded Citizens v. New
Mexico,2 7 8 the plaintiffs sought to compel the state Department of
Education to act.279 Since the gravamen of the complaint was agency
inaction, there was no agency action to challenge on appeal, making
resort to declaratory and injunctive relief the only real avenue for
relief available against the agency.2 8 0

In both cases, plaintiffs resorted to federal court for the vindica-
tion of federally protected rights. Jacobs v. Stratton281 demonstrates,
however, that suits against agencies based on federal law can be filed
in state court.282 Furthermore, such judicial review in state court can
extend to compel or restrain state agency action required by state
law. What is noteworthy about these cases is the absence of argument
concerning the propriety of the delcaratory/injunctive mechanism.
Indeed, it is now beyond serious contention that in New Mexico dec-

276. Plaintiff, on behalf of herself and her AFDC eligible children, attacked the Depart-
ment regulation which imputed one-half of her husband's (step-father of the children) in-
come as available to plaintiff to meet the needs of the children. Plaintiff's claim was that the
regulation violated the Constitution, the Social Security Act, and applicable federal regula-
tions. The court of appeals upheld a district court judgment in favor of plaintiff on the
statutory and regulatory claim.

277. Where the sole claim against the defendant is a legal claim against the validity of its
regulation, no purpose would be served by requiring resort to the agency decision-making
process. Further, where the vindication of federal rights are involved, exhaustion of state ad-
mninistrative procedures is not required. E.g., Barry v. Barchi, 443 U.S. 55 (1979); Damico v.
California, 389 U.S. 416 (1967); but see Patsy v. Florida Int'l University, ___F.2d __ ,
49 U.S.L.W. 2481 (5th Cir. 1981) (en banc).

278. 495 F. Supp. 391 (D.N.M.), appeal docketed, No. 80-1876 (10th Cir. Aug. 15,
1980). The Tenth Circuit Court of Appeals granted a stay of the district court judgment on
October 4, 1980.

279. Plaintiffs in New Mexico Association for Retarded Citizens sought to compel the
State Department of Education and local school districts to increase and improve programs
for handicapped children. They claimed violations of federal law. The court found discrimi-
nation against the handicapped, and the presence of inadequate educational programs for
the handicapped. The court, therefore, entered injunctive relief for the plaintiffs.

280. Having chosen the federal forum, mandamus would not lie because federal man-
damus only runs against federal officials. 28 U.S.C. § 1361 (1976).

281. __N.M. __, 615 P.2d 982 (1980).
282. Jacobs involved suit by a non-tenured assistant professor at Eastern New Mexico

University whose contract was not renewed. Jacobs appealed the decision to the Board of
Regents. After an adverse decision by the Board, he brought a federal civil rights action in
state court. From a ruling in favor of plaintiff the Board appealed, and the supreme court
(on writ of certiorari to the court of appeals) reversed and remanded because of an errone-
ous jury instruction. As pointed out by the supreme court, the claim brought in state court
was essentially federal in nature: "[plaintiff based his claim] upon an alleged deprivation of
rights under the First Amendment and a deprivation of due process and equal protection
under the Fourteenth Amendment in violation of 42 U.S.C. § 1983." Id. at _ 615 P.2d
at 984.
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laratory and injunctive relief are appropriate vehicles by which to
challenge or compel agency conduct. 8 3

E. Immunity from Suit.

Individual suits against administrative agencies often involve claims
for damages. 84 While actions for damages against state agencies may
raise questions of sovereign immunity, prerogative writs and suits for
declaratory and injunctive relief are clear exceptions2 8 to the sov-
ereign immunity doctrine. 2 8 6

In Jacobs v. Stratton,2 87 an interesting immunity question with
significant implications was raised, although it did not play a part in
the eventual supreme court decision. The plaintiff obtained a judg-
ment against various university officials2 8 8 for wrongfully refusing
to renew his contract. On appeal the court of appeals reversed. 8 9
Judge Hernandez, writing only for himself,2 

9 0 would have based the
reversal on the doctrine of quasi-judicial immunity.2 9  In his view,

283. In another case decided this year, Parker v. Board of County Comm'rs, 93 N.M.
641, 603 P.2d 1098 (1979), plaintiffs sought to challenge a county subdivision regulation
by way of an action for declaratory judgment. While plaintiff did not prevail on the merits,
the declaratory judgment procedure was not contested.

For a discussion on some of the practical and theoretical considerations in choosing
whether to posture a particular case in prerogative writ terms or in delcaratory and injunc-
tive terms, see DuMars& Browde, supra note 245, at 119 n. 74, 174 n. 100, 185-87.

284. See note 242 supra. Such actions repeatedly arise against administrative agencies
in the context of employment disputes. See Jacobs v. Stratton, __ N.M. _ 615 P.2d
982 (1980). These cases rarely implicate the administrative processes the particular agency
exists to carry out. Actions for damages also arise when benefit program recipients sue for
alleged wrongful withholding of benefits. Those actions clearly implicate sovereign immu-
nity. See Edelman v. Jordan, 415 U.S. 651 (1974).

285. The prerogative writs are clear exceptions to the sovereign immunity doctrine be-
cause they are deemed not to be suits against the state as such, but rather "to enforce a duty
owed by a public officer to his principal-the state." DuMars & Browde, supra note 245, at
184 and cases cited therein. A similar analysis has been applied to suits for declaratory and
injunctive relief against state officials. Rather than acts against the state, they are viewed as
acts to compel enforcement of the law. See Harriet v. Lusk, 63 N.M. 383, 386, 320 P.2d
738, 740-41 (1958).

286. In Hicks v. State, 88 N.M. 588, 544 P.2d 1153 (1976), the supreme court abol-
ished the defense of sovereign immunity in tort cases, but made its ruling prospective, from
and after July 1, 1976.

287. 18 N.M. St. B. Bull. 800 (Ct. App. Nov. 1, 1979), aff'd on other grounds,
N.M. __ , 615 P.2d 982 (1980). Jacobs involved a suit by an untenured assistant professor
whose contract was not renewed by Eastern New Mexico University. See note 282 supra.

288. The trial court had granted summary judgment for the Board and for all the regents
except Stratton. Judgment was entered against Stratton, the University President, the Vice
President and the Dean of the College. 18 N.M. St. B. Bull. at 801.

289. Id. at 804.
290. Chief Judge Wood concurred specially, and Judge Walters joined Judge Wood's

special concurrence while concurring in the result. Id.
291. Judge Hernandez raised the question sua sponte as a question, "of a general public

nature affecting the interests of the state at large." Id. at 803 (quoting Des Deurles v.
Grainer, 76 N.M. 52, 59, 412 P.2d 6, 11 (1966)).

Judge Hernandez's protective attitude toward the Board is rooted in his belief that mem-
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the university officials were engaged in quasi-judicial functions, 2 9 2

and therefore were immune from suit under the judicial immunity
doctrine.2 9 3 On certiorari, the supreme court reversed on other
grounds, 2 94 although the Hernandez view perhaps was implicitly re-
jected by the supreme court's reversal. 2 9 Indeed, it is hard to imag-
ine that the New Mexico court, having recently rejected sovereign im-
munity in one context,296 would, by way of quasi-judicial immunity,
allow its resurrection in another.2 9

APPENDIX A
ADMINISTRATIVE LAW CASES, 1979-80-BY CASE NAME

Aamco Transmissions, Inc. v. Taxation & Revenue Dep't, 93 N.M. 389, 600 P.2d
841 (Ct. App. 1979).

Abernathy v. Employment Sec. Comm'n, 93 N.M. 71, 596 P.2d 514 (1979).
Ambell v. County of Bernalillo, 94 N.M. 395, 611 P.2d 218 (Ct. App. 1979).
American Dairy Queen v. Taxation & Revenue Dep't, 93 N.M. 743, 605 P.2d

251 (Ct. App. 1979).
Anaconda Co. v. Property Tax Dep't, 94 N.M. 202, 608 P.2d 514 (Ct. App.

1979).

bers who perform essential services to the state, with little or no pay, deserve protection. He
therefore concluded:

[t] he doctrine of judicial immunity should apply to the members of the
boards and commissions when acting in a quasi-judicial capacity. All of the
policy considerations underlying that doctrine apply with the same per-
suasiveness to such hearings as they do to those of the courts, and their
errors can also be corrected on appeal to the courts.

18 N.M. St. B. BulL at 804.
292. Judge Hernandez adopted the definition of "quasi-judicial" from Thompson v.

Amis, 493 P.2d 1259, 1263 (Kan. 1972): "[Q) uasi-judicial is a term applied to administra-
tive boards or officers empowered to investigate facts, weigh evidence, draw conclusions as
basis for official actions, and exercise discretion of judicial nature," and the judge concluded
that in "[a] pplying the definition to the regents hearings and to the c.mciliatory hearing,
there is no question but that both were quasi-judicial in nature." 18 N.M. St. B. Bull. at 804.

293. Judge Hernandez would have applied a qualified judicial immunity: "[jludicial
officers are not liable for erroneously exercising their judicial powers. They are, however,
liable for acting wholly in excess of their jurisdiction." 18 N.M. St. B. Bull. at 803 (quoting
Galildo v. Western States Collection Co., 82 N.M. 149, 152, 477 P.2d 325, 328 (Ct. App.
1970)). Since the university officials were clearly acting within their authority, Judge Her-
nandez would have allowed the doctrine to protect them from an action for damages.

294. The supreme court found error in a jury instruction and remanded to the trial
court for further proceedings. -N.M. at __ , 615 P.2d at 985.

295. The court stated that "[w]e do not decide other issues raised by the parties be-
cause they are not necessary to our disposition." Id. The court went on to further state that
"the trial court may rule differently on those issues on remand." Id. This offer to the trial
court is at least a tacit indication that the supreme court was not favorably disposed to
Judge Hernandez' view of the case.

296. See note 286 supra.
297. Clearly, if Judge Hernandez' view were to prevail, the doctrine of sovereign immu-

nity would be revived in all adjudicatory matters handled by administrative agencies. In
those instances agencies would be clothed with the quasi-judicial mantle.
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APPENDIX B
ADMINISTRATIVE LAW CASES, 1979-80-BY AGENCY

Bernalillo County.

Ambell v. County of Bernalillo, 94 N.M. 395, 611 P.2d 218 (Ct. App. 1979).
Appelman v. Beach, 94 N.M. 237, 608 P.2d 1119 (1980).
Four Hills Country Club v. Bernalillo County Assessor, -N.M. -, 616

P.2d 422 (Ct. App. 1979).
Lovelace Center for Health Servs. v. Beach, 93 N.M. 793, 606 P.2d 203 (Ct. App.

1980).
New Mexico Baptist Foundation v. Bernalillo County, 93 N.M. 363, 600 P.2d

309 (Ct. App. 1979).
Sisters of Charity v. County of Bernalillo, 93 N.M. 42, 596 P.2d 255 (1979).
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APPENDIX C

ADMINISTRATIVE LAW CASES, 1979-80-BY TOPIC

I. AUTHORITY OF AGENCY TO ACT

A. Statutory Authority.
Bokum Resources Corp. v. New Mexico Water Quality Control Comm'n, 93 N.M.

546, 603 P.2d 285 (1979).
Kennecott Copper Corp. v. New Mexico Environmental Improvement Bd., 94
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992 (1980).

Lloyd McKee Motors, Inc. v. New Mexico State Corp. Comm'n, 93 N.M. 539,
602 P.2d 1026 (1979).

Miller v. Bureau of Revenue, 93 N.M. 252, 599 P.2d 1049 (Ct. App.), cert.
denied, 92 N.M. 532, 591 P.2d 286 (1979).

Parker v. Board of County Comm'rs, 93 N.M. 641,603 P.2d 1098 (1979).
Strebeck Properties, Inc. v. New Mexico Bureau of Revenue, 93 N.M. 262, 599

P.2d 1059 (Ct. App.), cert. denied, 92 N.M. 675, 593 P.2d 1078 (1979).

B. Federal Authority in State Administered Federal Program
Barela v. New Mexico Dep't of Human Servs., 94 N.M. 288, 609 P.2d 1244 (Ct.

App.), cert. denied, 94 N.M. 629, 614 P.2d 546 (1979).

C. The Non-Delegation Doctrine.

II. EXERCISE OF ADMINISTRATIVE POWER

A. Gathering and Disseminating Information.
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In re Investigation No. 2 of the Governor's Organized Crime Prevention Comm'n,
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In re Subpoena Duces Tecum to the Governor's Organized Crime Prevention
Comm'n, 94 N.M. 1, 606 P.2d 539 (1980).
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Hillman v. Health & Social Servs. Dep't, 92 N.M. 480, 590 P.2d 179 (Ct. App.

1979).
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992 (1980).
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2. Questions of Law.

Winter 1980-81]



50 NEW MEXICO LAW REVIEW [Vol. 11

Fiber v. New Mexico Bd. of Medical Examiners, 93 N.M. 67, 596 P.2d 510
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denied, 92 N.M. 532, 519 P.2d 86 (1979).

Strebeck Properties, Inc. v. Bureau of Revenue, 93 N.M. 262, 599 P.2d 1059
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3. Questions of Fact- Substantial Evidence.
C & D Trailer Sales v. Taxation & Revenue Dep't, 93 N.M. 697, 604 P.2d 835
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New Mexico Human Servs. Dep't v. Garcia, 94 N.M. 175, 608 P.2d 151 (1980).
Ribera v. Employment Sec. Comm'n, 92 N.M. 694, 594 P.2d 742 (1979).
Robnett v. New Mexico Dep't of Human Servs. 93 N.M. 245, 599 P.2d 398 (Ct.

App. 1979).

B. Res Judicata and EstoppeL
Spray v. City of Albuquerque, 94 N.M. 199, 608 P.2d 511 (1980).
Stuckey's Stores, Inc. v. O'Cheskey, 93 N.M. 312, 600 P.2d 258 (1979).

C. Limitations on Judicial Review.
1. Primary Jurisdiction.
2. Exhaustion.
3. Mootness.
4. Ripeness.
5. Standing.
6. Venue.
Jacobs v. Stratton, 18 N.M. St. B. Bull. 800 (Ct. App. Nov. 1, 1979), aff'd on

other grounds, __N.M. _ 615 P.2d 982 (1980).
Jones v. New Mexico State Highway Dep't, 92 N.M. 671, 593 P.2d 1074 (1979).
New Mexico Livestock Bd. v. Dose, 94 N.M. 68, 607 P.2d 606 (1980).

D. Non-Statutory Judicial Review.
1. The Prerogative Writs.
City of Albuquerque v. New Mexico State Corp. Comm'n, 93 N.M. 719, 605

P.2d 227 (1979).
Huning v. Los Chavez Zoning Comm'n, 93 N.M. 655, 604 P.2d 121 (1979).
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2. Declarative and Injunctive Relief.
New Mexico Ass'n for Retarded Citizens v. New Mexico, 495 F. Supp. 391

(D.N.M.), appealdocketed, No. 80-1876 (10th Cir. Aug. 15, 1980).
Jacobs v. Stratton, 18 N.M. St. B. Bull. 800 (Ct. App. Nov. 1, 1979), aff'd on

other grounds, N.M. , 615 P.2d 982 (1980).

E. Immunity from Suit.
Jacobs v. Stratton, 18 N.M. St. B. Bull. 800 (Ct. App. Nov. 1, 1979), aff'd on

other grounds, __NM._ 615 P.2d 982 (1980).
New Mexico Livestock Bd. v. Dose, 94 N.M. 68, 607 P.2d 606 (1980).
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