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DOMESTIC VIOLENCE AND TRIBAL
PROTECTION OF INDIGENOUS WOMEN IN

UNITED STATES

GLORIA VALENCIA-WEBER*

CHRISTINE P. ZUNI**

INTRODUCTION

The essential Navajo value is that while men and women are
distinct, they relate as complementary equals. That kind of relationship
creates, or should create, an environment that views violence toward
women as deviant behavior. Under Navajo common law, violence toward
women, or mistreatment of them in any way, is illegal. I

A man who battered his wife was considered irrational and thus
could no longer lead a war party, a hunt, or participate in either. He
could not be trusted to behave properly. . .. He was thought of as
contrary to Lakota law and lost many privileges of life and many roles in
Lakota society and the societies within the society.2

What we do know is that in most Native American societies men's
and women's roles were delineated in such a way that violence against

* Associate Professor, University of New Mexico School of Law.
*. Visiting Assistant Professor, University of New Mexico School of Law, Isleta/San Juan

Pueblo.
Both authors serve as primary faculty for the American Indian Law Certificate program at

the University of New Mexico (UNM) School of Law. The program provides an opportunity for
extensive coursework in Indian law for all students. The school's enrollment for 1995-96 includes
thirty-four students who are American Indian. The curriculum planning done by Prof. Valencia­
Weber involves regular contact with tribal nations and their members. Prof. Zuni is the clinical
supervisor for the Southwest Indian Law Clinic through which UNM students work with tribal
governments and their courts.

This article is a collaborative product for which Professor Valencia-Weber was primarily
responsible for drafting sections I and II; Professor Zuni was primarily responsible for sections
III and IV.

I James W. Zion & Elsie B. Zion, Hozho' Sokee '-Stay Together Nicely: Domestic Violence
Under Navajo Common Law, 25 ARtZ. ST. L. 1. 407, 413 (1993) [hereinafter Zion & Zion]
(discussing Navajo violence towards women).

, Debra Lynn White Plume, The Work of Sina Waken Win Okolakiciye-i-Sacred Shawl
Women's Society, in CAROLYN REYER, CANTE OHITIKA WIN (BRAVE HEARTED WOMEN) IMAGES

OF LAKOTA WOMEN FROM THE PINE RIDGE RESERVATION, SOUTH DAKOTA 67 (1991).
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women among their own groups did not seem to be a common and
regular practice.'

We were always taught that women were sacred and that everything
in the home belonged to the women. Our extended families used to live
together and no one would have ever thought of abusing women and
children. It wasn't until families started to move into town or to move
away from each other that we started to hear stories about someone
beating up his wife.'

The physical abuse of American Indian' women is a subject now
emerging from the netherland of ignorance which has surrounded the lives
of contemporary indigenous people in the United States." That American
Indian tribes have been recognized as the first sovereign within the
boundaries of the United States is not a fact consciously acknowledged by
many citizens governed by the other two sovereigns: the state and the
federal governments. Many presume that American Indians are just
another ethnic minority within this republic. 7 Additionally, non-Indians
often assume that the popular media's depictions of contemporary Indian
life are accurate.

The purpose of this article is to discuss openly the issue of the
physical abuse of American Indian women in a manner that reflects the

3 Lemyra DeBruyn, Beverly Wilkins, and Karen Artichoker, It's Not Cultural: Violence
Against Native American Women 2 (Nov. 30, 1990) (citations omitted) (unpublished paper
prepared for American Anthropological Association meeting, on file with the St. John's Law
Review) (discussing tribes before European contact); see also Lernyra M. DeBruyn, et al. Helping
Communities Address Suicide and Violence: The Special Initiatives Team of the Indian Health
Service, AMERICAN INDIAN AND ALASKA NATlVE MENTAL HEALTH RESEARCH, Mar. 1988, at
58 (indicating that domestic violence exists in Native American communities due to poverty,
isolation, alcohol abuse, low self-esteem, and unique status in relation to federal government).

4 Charon Asetoyer, Public Denial, Private Pain, HEALTHWIRE, Jan. 1994, at 1 (quoting
Clarence Rockboy, elder of Yankton Sioux Tribe).

5 The term "American Indian" shall be construed to include American Indians and Alaskan
Natives for the purposes of this article. Alaskan Natives, Aleuts, Inuits, and native Hawaiians
maintain distinct cultural identities, but these are not pursued for the purposes of this article. The
term "tribes" is also used throughout the article; however, the indigenous nations use varied
terms for their collective identity, e.g., nation, pueblo, band, community, rancheria, colony, and
village. The most recent listing of "entities" which are federally recognized demonstrates the
variety of self-designations used by the indigenous nations. See Notice, 60 Fed. Reg. 9250
(1995).

6 Although the incidence of domestic violence among American Indians is under-reported,
some reports state as many as one-third of all women are physically abused during their lives.
See James O. Mason, The Dimensions of An Epidemic of Violence, 108 PUB. HEALTH REP. 1
(1993).

7 See generally Sandra Guerra, Note, VotingRights and the Constitution: The Disenfranchise­
ment ofNon-English Speaking Citizens, 97 YALE L.J. 1419, 1422 n.21 (1988) (listing American
Indians among minorities as specified by Bureau of the Census).
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authors' knowledge of how American Indian people live.8 This article
confronts presumptions or pre-existing notions about the indigenous people
of the United States that pervade popular culture.

American Indian societies generally hold a common world view that
seeks to achieve balance or harmony in all relationships." The cultural
principles of American Indians, reflected in this world view, do not
espouse or approve of the abuse of women. While this statement
encompasses the approximately 550 tribes recognized by the federal
government," the authors' knowledge of the traditional values and beliefs
of contemporary tribal people sustains the broad application. Although
there are differences among the tribes, respect for the physical integrity of
women is not an area where cultural values among tribes differ significant­
ly. Individuals in any society have always attempted to use physical force
to control others and American Indians are not exempt from what continues

8 The background for this study arises from the authors' own experiences and from the
generosity of tribal people who provided tribal codes, court orders, and descriptions of
intervention programs. The authors are indebted to the courts of the tribes included in this survey:
Tina Gouty-Yellow. Menominee Nation; Eileen Lente-Kasero and Judge William Bluehouse
Johnson of the Laguna Tribal Court; Ada Pecos Melton and Eidell Wasserman of the National
Indian Justice Center; Lemyra DeBruyn and Beverly Wilkins of the Special Initiatives Team,
Mental Health Services, Indian Health Service; Mark Van Norman and the Cheyenne River
Sioux; Chad Smith and the Cherokee Nation of Oklahoma; Judge Carey Vicente and the Jicarilla
Apache; James Zion, and the Judicial Branch of the Navajo Nation; Judge Violet Lui Frank and
Demetria Valenzuela of the Pascua-Yaqui Tribal Court; Elsie B. Zion Redbird of Native Rights
Advocates and Instructor, University of New Mexico; Toby Grossman at the American Indian
Law Center; Evelina Z. Lucero, Instructor, University of New Mexico and UNM- Valencia
Campus; Darlene Correa, Laguna Family Services, and Professor Margaret Montoya, our
colleague at the UNM School of Law. The authors would also like to acknowledge the Albuquer­
que Women's Shelter, Women's Community Association and Connie R. Martin. Domestic
Violence Commissioner, for statistical information provided on Native Americans. Additionally,
the authors would like to acknowledge the legal research assistance of Sandy Gardner and Kyle
Nayback.

9 SeegenerallyClara Sue Kidwell, AmericanIndianAttitudesTowards Nature.ABicentennial
Perspective, in CONTEMPORARY NATIVE AMERICAN ADDRESS 277 (John R. Maestas ed., 1976)
(stating common tribal world views with central tenets of reciprocity or harmony with nature).

\0 Approximately 550 tribal government entities are the indigenous nations of concern in this
paper. Entities recognized as sovereigns and eligible for benefits and services from the United
States (primarily the Bureau of Indian Affairs) include 311 tribal entities in the lower 48 states
and 226 Alaskan governmental entities. See Notice, 58 Fed. Reg. 54364 (1993). Status as a
sovereign nation, with the power of self-governance over communally owned territory, does not
exist for some Alaskan organizations and corporations recognized by the federal government as
eligible for federal programs. Additionally, there are some 230 "extant and functioning tribes"
which have not been recognized by the federal government. Rachael Paschal, Comment, The
ImprimaturofRecognition: AmericanIndian Tribes and the FederalAcknowledgment Process,
66 WASH. L. REV. 209 (1991).
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to be an unfortunate human behavior." The fact that individual members
of tribes, predominantly male, engage in the physical abuse of women does
not mean that such behavior satisfies a culturally approved norm.

Like non-Indian jurisdictions in the United States that use various
means to redress abusive situations, there are certain differences in the way
tribes, as nations, protect their female members. Rather than a single
Indian model, there are many; each tribe's practices derive from a blend
of its cultural, historical, and contemporary experiences.

Initially, this article will examine the sovereign nature of the tribal
nations within the parameters of both international law and United States
jurisprudence. 12 This article will also address the way in which some
international instruments relate to the rights and protection of indigenous
people, including specific provisions for protecting women." Further­
more, this article will provide an overview of the American Indians' shared
world view, revealing values in sharp contrast to those of the majority of
American society.14 The lives of indigenous peoples are anchored upon
communal values, rather than individualism, as the primary guide to
behavior. Finally, this article will demonstrate how some tribes seek to
protect their female members through codes, customary law, and
intervention programs which provide services to victims, abusers, and their
families. 15

II Government agencies and the media sporadically report that tribal women are the victims
of domestic violence. Three deaths among Navajos due to domestic violence, within a one month
period in 1991, instigated the study and legislation enacted by the Navajo Nation. Mark Trahant,
Native Perspectives, Gannett News Service, June 27, 1991, available in LEXIS, Nexis Library,
GNS File. Obtaining protection is not easy for many Indian women because of jurisdictional
uncertainties. Whether a state or tribal government enforcement agency can help depends on the
ethnic identities of the victim and the abuser and where the conduct occurred. See, e.g., Beatrice
Medicine, North American Indigenous Women and Cultural Domination, 17 AM. INDIAN
CULTURE & RES. 1., 121, 124-25 (1993); Robin Abcarian, A County Reaches Out to Help
Battered Women, DET. FREE PRESS, May 13. 1990. Our review did not obtain national data
reporting domestic violence according to ethnic identity. One county in New Mexico that collects
and reports detailed data across four ethnic populations indicates that American Indians experience
domestic violence as victims or abusers in proportions similar to the population as a whole.
FAMILY CRISIS CENTER, INC., DOMESTIC VIOLENCE TASK FORCE SEMI-ANNUAL REPORT, SAN
JUAN COUNTY 7 (1993) (noting that San Juan County Native Americans constitute 36% of
population, 40% of victims and 37% of abusers in reported domestic violence incidents).

12 See infra notes 16-76 and accompanying text.
13 See infra notes 41-44, 56-70 and accompanying text.
14 See infra notes 77-129 and accompanying text.
15 See infra notes 130-341 and accompanying text.
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I. THE INDIGENOUS NATIONS IN INTERNATIONAL AND U.S. LAW

The powers of Indian tribes are, in general, "inherent powers of a
limited sovereignty which has never been extinguished." Before the
coming of the Europeans, the tribes were self-governing sovereign
political communities. Like all sovereign bodies, they then had the
inherent power to prescribe laws for their members and to punish
infractions of those laws.16

American Indian tribes existed as sovereign nations before the
European invasion of the North American continent. 17 This sovereign
status persisted through the subsequent wars and resolutions of conflicts
among the European powers. Each European power dealt in practical ways
with the tribal nations to maintain a competitive advantage with other
nations. France and England, for instance, recognized the tribes as
sovereign nations if this recognition would give them an advantage over a
competitor in trade or military alliances. Similarly, the newly formed
United States treated the tribes as sovereign nation-states." The history
of the encounters among all of the sovereigns reflects pragmatic concerns,
with theoretical frameworks as a delayed or collateral development.

As noted, both European colonial powers," and the United States

16 United States v. Wheeler, 435 U.S. 313, 323-24 (1978) (citations omitted) (quoting FELIX
S. COHEN HANDBOOK OF FEDERAL INDrAN LAW 122 (1945)).

17 See Rachel San Kronowitz et al., Note, Toward Consent and Cooperation: Reconsidering
the Political Status of Indian Nations, 22 HARV. C.R.-C.L. L. REV. 507, 511-14 (1987)
[hereinafter San Kronowitz] (describing international law status of tribes as sovereigns during
colonial period in United States). Undeniably, the separate and independent quality of tribal
sovereignty changed over time. Nonetheless, the Supreme Court decisions limiting tribal power
affirm the continuance of tribal sovereigns. See, e.g.; Rice v. Rehner, 463 U.S. 713, 725, 733
(1983) (holding no single notion of tribal sovereignty nor presumption of preemption precludes
state power where Congress delegated to tribes and states the regulation of liquor): Wheeler. 435
U.S., at 323 (rejecting double jeopardy where tribes exercise the sovereignty not withdrawn by
treaty, statute, or by implication as necessary result of their dependent status): McClanahan v.
Arizona State Tax Comm'n, 411 U.S. 164. 172-73 (1973) (noting that despite trend toward
federal preemption, Indian tribes remain "a separate people, with the power of regulating their
internal and social relation"); Williams v. Lee, 358 U.S. 217, 220 (1959) ("[T]he question has
always been whether the state action infringed on the right of reservation Indians to make their
own laws and be ruled by them. ").

18 See Judith Resnik, Dependent Sovereigns: Indian Tribes, Stares, and the Federal Courts,
56 U. CHI. L. REV. 671, 679 (1989).

19 See generally FELIX S. COHEN HANDBOOK OF FEDERAL INDrAN LAW 47-58 (1982)
[hereinafter COHEN, 1982] (summarizing basic tenet under law of nations in pre-Revolutionary
period that American Indian nations are sovereign powers whose governments and ownership of
land should be honored). In this period, Francisco de Victoria and others established the
recognition of this nation-state status which was not subordinated or obliterated by European
powers' claims based on divine rights or discovery. Id. Intense legal and religious disputes about
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