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DR. FRANS J.G. PADT & JUAN CARLOS SANCHEZ*

Creating New Spaces for Sustainable
Water Management in the Senegal
River Basin:

ABSTRACT

The:International Union for Nature Conservation has made consid-
erable efforts-to bring sustainable Integrated Water Resources Man-
agement into practice through its Water and Nature Initiative, In
doing so it faced major. challenges such as institutional shortcom-
ings, underdevelopment of the civil society, and a lack of participa-
tion. In this paper we review the experiences of the International
Union for Nature Conservation with the Water and Nature Initia-
tive in the Senegal River Basin. Findings indicate the International
Union for Nature Conservation was able to open new spaces for sus-
tainable IWRM by cautiously lobbying at high administrative levels
combined with community work on the ground.

1. INTRODUCTION

Integrated Water Resources Management (IWRM) is a well-
known response to the global water crisis in contemporary water man-
agement.? IWRM is defined as “a process which promotes the co-ori-
ented development and management of water, land and related
resources, in order to maximize the resultant economic and social wel-
fare in an equitable manner without compromising the sustainability of

* - Dr. Frans J.G. Padt is Senior Lecturer at The Pennsylvania State University (USA).
His research includes the political, institutional, and cultural aspects of natural resources
management. Juan: Carlos Sanchez is Legal Officer at the International Union for Nature
Conservation, Environmental Law Centre in Bonn, Germany.

1. An earlier draft of this paper was presented at the workshop Water Policy
Dynamics in State-Centric Regimes organized by the Center for Development Research at
the University of Bonn (March 24-25, 2009). We would like to thank all our reviewers for
their comments on earlier drafts. Special thanks go to Jean-Marc Garreau, Matar Diouf of
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2. U.N. Dep’t of Econ. & Soc. Affairs, Integrated Water Resources Management, WATER
For Live Decapg, hitp:/ /www.un.org/waterforlifedecade /iwrm.shiml, (“Most developed
countries have in large measure, artificially overcome natural variability [of water availa-
bility] by supply-side infrastructure to assure reliable supply and reduce risks, albeit at
high cost and often with negative impacts on the environment and sometimes on human
health and livelihood.”).
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vital ecosystems.®> IWRM aims to integrate relations between surface
water and groundwater; quantity and quality; water systems and land
use; water and stakeholder interests; and between water institutions.*
Since the late 1970s, IWNRM has been included in several international
declarations, for example: the Rio and Johannesburg Summits; interna-
tional soft-law instruments like the Dublin Statement on Water and Sus-
tainable Development; and international scientific forums such as the
World Water Forums. This has made IWRM part of the broader sustaina-
ble development approach.’ The United Nations also recognized the im-
portance of IWRM by passing Resolution 10967, making access to clean
and safe water a human right.® In practice, however, the legislative water
framework, investments in water infrastructure, stakeholder participa-
tion, and the use of planning and assessment tools are not targeted at
sustainable development per se.

The International Union for Nature Conservation  (IUCN)—a
global environmental non-governmental organization—endeavors to
make IWRM more sustainable through its Water Program.® IUCN was
founded in 1948 and today has more than 1,200 governmental and non-
governmental member organizations. It is governed by a Council elected
by member organizations every four years at the IUCN World Conserva-
tion Congress. The Water and Nature Initiative (WANI) is a core element
in this program. WANI was launched in 2000 with the explicit goal of
implementing INRM using an ecosystem approach within water basins.’
During the first phase, from 2001-2008, WANI featured a series of dem-
onstration projects in twelve river basins in South-East Asia, Central
America, and Africa."

3, I

4. JErOEN WARNER, MULTI-STAKEHOLDER PARTICIPATION PLATFORMS FOR INTEGRATED
CarcuaMment Water MANAGEMENT 2 (2007):

5. Roberto Lenton & Mike Muller, Introduction 1o INTEGRATED WATER RESOURCES
Manacement IN PracTice: BeTTER WATER MANAGEMENT FOR DeVELOPMENT 1, 5-8 (2009);
Olli Varis et al., Integrated Water Resources Mariagement Plans: The Key to Sustainability? in
Mopern MyTHs oF THE Mekong 173, 173 (2008).

6. U. N. Epuc., ScientiFIiC & CuLTURAL ORG.; WATER! A SHARED RespoNsiBiLITY. ~ THE
Unrrep Nations Wored Water DeveLopMenT Report 1,3 (2nd ed. 2006).

7. Lenton & Muller, supra note 5 at 8-9.

8. Int’l" Union for Conservation of Nature, ‘About ‘the Water Programme, TUNC.ORG,
http:/ /www .iucn.org/about/work/programmes/water/wp_about_water_prog/ (last up-
dated Sept. 5, 2012).

9. TUCN, WorLD WaTer Vision (2003), Int’l Union for Conservation of Nature, About
the Water Programme, TUNC.ORG, http://www iucn.org/about/work/programmes/water/
wp_our_work/wp_our_work_initiatives/wp_our_work_wani/ (last updated July 9, 2012).

10. TUCN, WorLD WATER Vision (2003); see also Int’l Union for Conservation of Nature
Water & Nature Initative, Project Results, WATERANDNATURE.ORG, http:/ /www.waterandna
ture.org/en/results/project-results (last visited Feb. 17, 2013).
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This paper reviews the learning experiences of [IUCN with water
management reforms in the Senegal River Basin in West-Africa during
this first phase. This basin is a valuable case study because it faces tre-
mendous social, economic and ecological problems due to unsustainable
water management that sought to artificially control the availability of
water to the basin and artificially prevent salt water from entering the
Senegal River basin." This article will demonstrate how IUCN has con-
tributed to water management reforms in the basin. Furthermore the ar-
ticle will draw lessons for water management reforms in a broader sense
by examining the Senegal River Basin as a case study for the effective-
ness of Phase 1 of the [IUCN’s WANI initiative.

Part II characterizes the hydrological and political situation in the
Senegal River Basin. Part Ill describes the water basin management his-
tory since the early 1960s—when the riparian countries became indepen-
dent from France and started to seek cooperation. Part IV addresses
WANI—the strategies that WANI has used and their effectiveness in the
Senegal River basin. This section is based on primary and secondary
field information.” Part V discusses the role of IUCN in IWRM in the
Senegal River Basin’s reform and the lessons that can be learned for
water management reforms in other countries.

I1. INTRODUCTION TO THE BASIN

The Senegal River flows for 1,800 kilometers from Guinea,
through Mali, across the arid Sahel region—forming the border between
Senegal and Mauritania—towards the Atlantic Ocean (Figure 1). The
river’s flow depends primarily on upstream rainfall in the Fouta Djallon
Mountains in Guinea (about 2000 mm/year).”® The basin covers a surface
area of about 300,000 square kilometers.”* The region has a distinct hot
and rainy season with sometimes extensive flooding from June-July to
October-November.” In years of high rainfall as much as 5,000 square

11. TUCN, WorLp WATER VisiON (2003); See Int’l Union for Consercation of Nature
Water & Nature: Initiative, Senegal River Basin, WATERANDNATURE.ORG, http://www.water
andnature.org/en/results/wani-basins /senegal-river-basin (last visited Feb. 17, 2013).

12 TUCN, WANI ‘SynrHESIs: - TEcHNICAL SUuMMARIES (2008); See generally Frans M.
Swvirt & M. CARTIN, INTERNATIONAL UNioN FOR CONSERVATION' OF NATURE ‘AND NATURAL
Resources, WATER VisioN To AcTION: CATALYSING CHANGE THRoOUGH THE TUCN ‘WATER
aND NATURE ‘INmmIaTIVE (2011), available at http://cmsdata.iucn.org/downloads/final |
wani; results_report_lr.pdf.

13. ‘Davip FINGER & CrisTIAN TEODORU, CaSE STUDY SENEGAL RIVER 4(2003), available at
http:// fingerd jimdo.com/publications /.

14, Id. at 3.

15. Id. at 4.
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kilometers can be inundated.”® The remainder of the year is dry and
hot.”

Figure 1. Basin map. Source: OMVS (2003).

The delta near the Atlantic Ocean contains important wetlands,
including four Ramsar sites.” The National Park Djoudj (160 square kilo-
meters) was established in 1971 and is one of the most important bird
sanctuaries of the world.” The park is famous for pelicans, flamingos
and migrating birds from Europe.” The Bassin du Ndiael (100 square

16.- Id.

17. Id.

18:.-Ramsar Wetlands Int’l, :Ramsar . Sites Information Service, RAMSAR.WETLANDS.ORG,
http://ramsar.wetlands.org (follow “Ramsar Sites Database” hyperlink; search “Country”
for “Senegal”). (last visited Feb. 17, 2013). Ramsar sites are protected under the Convention
on Wetlands of International Importance, called the Ramsar Convention (Feb. 3, 1971).

19. See Ramsar Wetlands Int’l, Ramsar Information. Sheet: Djoudj, RAMSAR.WETLANDS.
ORG, http://ramsar.wetlands.org/Database/SearchforRamsarsites/ tabid/765/Default.
aspx (search “Country” for “Senegal”; then follow “Ramsar Information Sheets and Maps”
hyperlink next to “Djoud;”; then follow “Most Recent Ramsar Information Sheet” hyper-
link) (last visited Feb. 17, 2013).

20. Id at 9 22.
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kilometers) was established in 1977 and is also important for migrating
birds.* The Guembeul National Reserve (7.2 square kilometers) was es-
tablished in 1983 and is known for the protection of Sahelian mammals
and reptiles.” The Parc National du Diawling (156 square kilometers) in
Mauritania was established in 1994 and is an important wetland for
birds, protecting pelicans, black storks and flamingos.” All of these im-
portant national parks fall within the Senegal River Basin.

About 3.5 million people live in the Senegal River Basin.** The ba-
sin population is multi-ethnic with, among others, Peuls, Toucouleurs,
Soninkes, Malinkes, Bambaras, Wolofs, and Moors living there.” Eighty-
five percent of the basin’s inhabitants live near the river and depend on
it for their livelihoods by fishing, farming, and livestock breeding.”
Many migrate from these rural areas to large cities in the region and to
Europe to financially support their family members who remain in the
villages.” Some return during the rain season for seasonal work.”? As
discussed below, the ethnic diversity in the Senegal River Basin caused
water conflicts after two major-dams were built in the basin.

The water management of the Senegal River Basin is controlled by
the Organisation pour la Mise en Valeur de Fleuve Senegal (OMVS).” Repre-
sentatives from the four riparian states in the basin—Senegal, Mali,
Guinea, Mauritania—have a seat on OMVS.? The political situation dif-
fers between these countries. In 2008 (when this study took place), Sene-

21, See Ramsar Wetlands Int’l, Ramsar Site Summary Description: Bassin di Ndigel, Ram:
SAR.WETLANDS.ORG, . hitp://ramsar.wetlands.org/Database/SearchforRamsarsites /tabid /
765/Default.aspx (search “Country” for “Senegal”’; then follow *Summary Description”
hyperlink next:to “Bassin du Ndiael”) (last visited Feb. 17, 2013)

22." See Ramsar Wetlands. Int’], Ramsar Site Summary Description: Gueumbeul, Ramsar.
WETLANDS.ORG, - http:/ /ramsar.wetlands.org/Database/SearchforRamsarsites/tabid /765/
Default.aspx (search “Country” for “Senegal”; then follow “Summary Description™ hyper-
link next to “Gueumbeul”) {last visited Feb. 17, 2013).

23. See Ramsar Wetlands Int’l, Ramsar Site Summary Description: Parc National du Diawl-
ing, RAMSAR.WETLANDS.ORG, http:/ /ramsar.wetlands.org/Database /SearchforRamsarsites/
tabid /765 /Default.aspx (search - “Country” for “Mauritania”; -then follow “Summary
Description” hyperlink next to-*Parc National du Diawling”) (last visited Feb. 17, 2013).

24. Margaret J.-Vick, The Senegal River Basin: A Retrospective and Prospective Look at the
Legal Regime, 46 NAT. Resources J. 211, 212.(2006).

25. See Virpi Lahtela, Managing the: Senegal River: National and Local Development Di-
lemma, 19 InT’L-J. WaATER RESOURCES DEYV, 279,282, no. 2 (2003).

26. Vick, supra note 24.

27. See Lahtela, supra note 25 at 288.

28. Finger & Teodoru, supra note 13.

29. Senegal River Basin Dev. Auth., Objectives of the OMVS, oMVs.ORG, Www.omvs.
org/fr/omvs/ objectifs.php (last visited Feb. 18, 2013).

30. Senegal River Basin Dev. Auth.,, OMVS Member States, oMVS.ORG, www.omvs.org/
fr/omvs/membres.php (last visited Feb. 18, 2013).
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gal and Mali, both electoral democracies, were considered free countries
regarding political rights and civil liberties.* Mauritania, also an electo-.
ral democracy, was considered partly free though and Guinea, not an
electoral democracy, was considered not free.> Concomitantly, one can
expect differences between the countries with respect to institutional ca-
pacities, strength of the civil society, and the degree of participation in
water management.® The next section details these problems from a his-
torical perspective.

III. HISTORICAL DEVELOPMENTS AND FUTURE CHALLENGES

To better understand the water management challenges in the Se-
negal River Basin this section first describes the role of the water dams
and related social and environmental concerns. Next, this section ex-
plains how the Senegal River Basin Water Charter aimed to address
these concerns, and how a lack of participation prevented an effective
implementation of the Charter.

A. Building the Dams

When the four riparian countries in the Senegal River Basin
gained independence from French colonial rule in 1962 they started to
seek cooperation.* In 1963, these countries signed the Bamako Conven-
tion for the Development of the Senegal River Basin.*® This Convention
declared the Senegal River to be an international river and established
the Interstate Committee to oversee its development.® The Interstate
Committee ruled that the four basin states would have freedom of navi-
gation and that no individual state could utilize the waters solely for its
own purposes.” In 1968, the Labé Convention created the Organization
of the Boundary States of the Senegal River (Organisation des Etats River-
ains de Sénégal, OERS) to replace the Interstate Committee.®® It had an

31, Freedom House, Freedom in the World 2008, freedomhouse.org, http://www.free
domhouse.org/report/freedom-world/freedom-world-2008/ - (follow “Country Reports”
hyperlink; then follow “By Statutes” hyperlink) (last visited Feb. 18, 2013).

32.Hd.

33. Lahtela, supra note 25 at 288.; See generally Marina 8. Ortaway, DEMOcRACY CHAL-
LENGED: THE Rise OF SEMI-AUTHORITARIANISM {2003).

34. Unrrep Nations, OMVS, Senegal River Basin, Guinea, Mali, Mauritania, Senegal, in
TrE 1st UN WorLD WaTer DeveELOPMENT REPORT: WATER FOR PEOPLE, WATER FOR LIFE, 456
(2003).).) [hereinafter LN Water Development Report].

35. Id.

36. Id. at 457.

37. Margaret J. Vick, The Senegal River Basin: A Retrospective and Prospective Look at the
Legal Régime, 46 NaT. Resources J. 211, 212 (2006).

38. UN Water Development Report, supra note 34, at 456.
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ambitious mandate that not only extended to river projects, but to all
economic development in the region, and even to military matters.”

The OERS collapsed in the early 1970s because of its broad scope,
its difficulties financing the water infrastructure, and the withdrawal of
Guinea from its membership. In 1972, the lower riparian countries of
Senegal, Mali, and Mauritania decided to enter into two new conven-
tions, replacing the previous ones. The first convention, the Status Con-
vention related to the Status of the Senegal River, provided freedom of
navigation and collaboration on the use and development of the river.*
The second Convention established the Organization for Development of
the Senegal River (Organisation pour la Mise en Valeur de Fleuve Senegal,
OMVS).# The headquarters of this organization is still in Senegal’s capi-
tal, Dakar.® Although both conventions scaled down the ambitious goals
of Labé Convention of 1968, the new convention gave OMVS unusual
power regarding river management. For example, the OMVS decided to
construct the Diama and Manantali Dams at the first meeting in 1972 to
improve the water management of the Senegal River.* During this meet-
ing other important decisions were made: to improve the port at Saint
Louis in Senegal; to create a river port at Kayes in Mali; and to improve
the river for navigation, including canalization.”

A third agreement, the Convention Relating to the Status of Com-
mon Works was concluded in 1978.% This Convention states “‘the rights
and obligations of the States joint owners are founded on the principles
of equality and equity.”’¥ This legal regime was revolutionary because
Member States relinquished to OMVS their sovereign control, their own-
ership of the land, and the river works.*

39. Awrier DmvaRr ET AL, BRIDGES OVER WaTER, 170 (2007); Vick, supra note 37, at 228.

40, Vick, supra note 37, at 211.

41, Convention Relative au Statut du'Fleuve Senegal (Convention on the Status of the
Seriegal River); Mar. 11,1972, available at http://faclexfao.org/docs/texts/mul16004.doc.

42. OMVS Convention, Convention Portant Creation de L’Organisation Pour la Mise
en Valeur de Fleuve Senegal (Convention establishing the Organization for the Develop-
ment of the Senegal River = OMVS), Mar. 11, 1972 {modified by the Convention portent
Amendement du 17 Novembre 11975), quailable at hitp:/ /faolex fao.org/docs/texts/mul
16003.doc.

43. OMVS, http://www.omvs.org. (last visited Feb. 20, 2012).

44. Vick, supra note 37, at 230.

45. 1d.

46. UN Water Development Report supra note-34, at 456.

47. Vick supra note 37, at 215.

48. Undala Alam, et al., The Benefit-Sharing Principle: Implementing Sovereignty Bargains
on Water, Por. GEOGRaPHY 90, 96 (2009); AriEL DINAR, ET AL., supra note 39, at 170; Vick
supra note 37, at'215.
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The 1972 Conventions were some of the first agreements in the
world for comprehensive river management.” Since the 1950s, Senegal
had attempted to introduce large-scale irrigated rice-farming in the val-
ley.” The severe drought in 1972 provided the right moment for Senegal,
a regional leader, to convince the other countries to remake the valley
and pass these conventions.” The progressive 1972 Conventions were
also a means to convince the international community and donors of the
benefits of rice-farming—whether it be for pragmatic or ideological rea-
sons, or a combination of both. Other authors argue that after indepen-
dence from France the idea of pan-African unity—laid down in the post-
independence constitutions of the riparian countries—was decisive in
the countries’ decisions regarding the mstltuhonal and physical infra-
structure constructed on the Senegal River.”

The Conventions made it possible for OMVS to build one of the
first major river works, the anti-salt Diama Dam at the mouth of the Se-
negal River at St. Louis. This dam, built between 1981 and 1986, was
designed to block saltwater from entering the delta, making irrigated ag-
riculture possible.® During the drought years saltwater would penetrate
over 100 km inland, rendering the entire ' delta unsuitable for
agriculture *

Between 1982 and 1988, the OVMS buﬂt a storage dam in the re-
mote area near Manantali in Western Mali on the Bafing, the main tribu-
tary of the river supplying about half the annual flow.” The dam was
designed to make year-round irrigation and navigation up to Mali possi-
ble and to produce hydropower. Production of hydropower started only
in 2001 when turbines were installed  (with a loan from the World
Bank).® The Manantali Dam has a capacity of 800 Gigawatt-hours for
nine out of ten years, it is the region’s largest hydroelectric power

49. Vick, supra note 37, at 214.

50. - Olli Varis et al., supra note 5; Adrian -Adams, Social Impacts of an African Dam: Eq-
uity and Distributional Issvies in the Senegal River Valley, 12000) (Contributing paper to the
World Commission on Dams) [hereinafter Social Impacts of an African Dam].

51..‘Mamadou Mactar Sylla, The Role of Basic Community Organizations in.the Mangge-
ment of the Natural Resources of a Transboundary Water Basin - The Example of the Local Coordi-
nation. Committees. of -the Senegal River Development Organization, 3536 in STAKEHOLDER
PARTICIPATION IN TRANSBOUNDARY WATER MANAGEMENT: SELECTED CASE STUDIES (Anton Earle
and Daniel Malzbender eds:; 2006);

52. Undala Alam et al.,, supra note 48, at 94.

53. David Finger & Cristian Teodoru, The Senegal River Case Study, Seminar on Sci-
ence and Politics of International Freshwater Management ETH Zurich, 10.(Nov. 2003),
available at http:/ /fingerd jimdo.com/publications/.

54..1d. at 6.

55. Id. at 7.

56. Frep Pearcs, Tae Dammep: Rivers, Dams, ano tHE CominGg WaTER Crisis (1992).
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source.” The total costs of the dam was 800 million U.S. dollars, bor-
rowed mostly from Saudi Arabia, Abu Dhabi, and Kuwait.*

Both dams were inaugurated in 1992. During this event, the Presi-
dent Diouf of Senegal declared, ‘‘[tJoday, I am convinced that Africa will
win its fight.””® indicating how much the authorities were focused on
building dams to overcome the problems in the Senegal River Basin. For
them, the dams were the fulfillment of a dream: ‘‘[tlhe West Africans
wanted to build their version of the High Aswan to master the river and
to remake the valley”.* In realizing this dream OMVS did its homework.
It was reported that in 1976 more than 9,000 reports, articles, and text
had been written about the basin with subjects ranging from hydrology,
agricultural development, ecology and climatology.® These included fea-
sibility studies for the dams supported by the U.N. Development Pro-
gramme and an environmental analysis funded by the U.S. Agency for
International Development (USAID).*

It does not appear, however, that social and environmental con-
cerns were anticipated. OMVS was praised as a progressive multilateral
organization. During the 1970s comprehensive environmental assess-
ments were not common, which gave OMVS ample room to realize the
dams.® When the dams were built, no comprehensive assessments were
carried out, no alternatives were considered, and no protesters—schol-
ars, NGO workers, and journalists—were heard.* Yet, soon after the
dams were completed social and environmental problems arose.

B. Social and Environmental Concerns

While the dams initially held out great hope, they also created
social-economic and environmental problems. These related to the
change of the basin’s flood plain ecology from a salty and brackish
aquatic environment to low-flow perennial freshwater environment.®
Social-economic problems arose between foreign wealthy farmers who
established large-scale irrigation farms, and poorer local farmers. Only

57. Id.

58. Id. at 252.

59. Id.

60. 1d. at 252-53

61. - Vick, supra note 37, at 222.

62. Id. at 222-23.

63. Id

64. Social Impacts of an African Dam, supra note 50, at 3; Adrian Adams, A Grassroots
View of Senegal River Development Agencies: OMVS, SAED (Mar. 7, 2000), www.internation-
alrivers.org/resources/a-grassroots-view-of-senegal-river-development-agencies-omvs-
saed-2013 [hereinafter Senegal River Development Agencies).

65. UN Water Development Report, supra note 34, at 452, 454, 459.
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foreign farmers could get loans, sometimes disappearing after acquiring
the money.®

The arrival of newcomers also resulted in violent ethnic conflicts.
In 1989, nomadic Mauritanian herdsman killed sedentary Senegalese
farmers triggering ethnic conflicts.” When Mauritania shopkeepers in
Senegal were killed, tens-of-thousands Mauritanians fled from Senegal
to Mauritanian.®® Also, in Mauritania’s capital, Nouakchott, hundreds of
black people were killed, leading 70,000 flood-recession farmers to flee
from the Mauritanian side of the river to Senegal.”

The dams also created environmental health problems. Soon after
completion of the Diama Dam people downstream along the river suf-
fered a dramatic increase in waterborne diseases—such as intestinal par-
asite infections, malaria and cholera—because of the newly created pools
of freshwater.”” Waterborne parasites also infested livestock, resulting in
an overall decrease in meat and milk production for the region.”

The dams also eliminated traditional flood recession agriculture
on the flood plain.” The local population practiced recession agriculture
for centuries before the dam was built.”? This is a low-cost production
system based on natural irrigation and fertilization, where crops (e.g.
sorghum, beans, and melons) are cultivated on the receding flood.”* At
the same time, livestock was temporarily moved away from the flood-
plain to the highland pastures.” The introduction of modern irrigation
for rice production and vegetable production—like tomatoes and on-
ions— put an end to these practices. Although the farmers were prom-
ised the release of water from the Manantali Dam during the growing
season, the engineers at the dams were reluctant to do so, and not capa-

66. - Finger & Teodoru, supra note 53.

67. ‘A. Degeorges & BK. Reilly, Dams and Large Scale Irrigation on: the Senegal River:
Impacts on Manman and the Environment, 63 INTERNATIONAL JOURNAL OF ENVIRONMENTAL
Stupies no. 5, 527, 642 (2006); Finger & Teodoru, supra-note 13, at 9.

68. Degeorges & Reilly, supra note 67, at 642; Finger & Teodoru, supra note 13, at 9.

69. Degeorges & Reilly, supra note 67, at 642; Finger & Teodoru, supra note 13, at 9.

70. Vick, supra note 37, at 217; Finger & Teodoru, supra note 13, at 12.

71. Vick, supra note 37, at 218; Finger & Teodoru, supra note 13, at 12.

72. See Nina Larsen Saarnak, Flood Recession Agriculture in the Senegal River Vailey, 103
Danish Journal of Geography, no. 1, (2003); Vick, supra note 37; at 218; see Social Impacts of an
African Dam, supra note 50.

73.  See Saarnak, supra note 72; Vick, supra note 37, at 218; see Social Impacts of an African
Dam, supra note 50.

74.-Saarnak, supra note 72, at 102; Vick, supra note 37, at 218; see Social Impacts of an
African Dam, supra note 50.

75. See Saarnak, supra note 72, at 102; Vick, supra note 37, at 218; Social Impacts of an
African Dam, supra note 50, at 1.
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ble of handling large dams this way.”® Water was released in Septem-
ber—called ‘natural floods’—washing away crops before they could be
harvested.”

Mismanagement of the river brought along new problems. These
included degradation of native fish stocks available for independent fish-
erman (although the catch of other freshwater fish increased); loss of pas-
turage; loss of wood gathering for charcoal and construction from acacia
forests; and the disappearance of wetlands.” Moreover, irrigated rice
projects were abandoned, causing further desertification in the already
arid river valley.” Needless to say, local farmers are the losers in this
game of great interests and power; and the bureaucracies, city-dwellers,
foreign investors, and companies being the winners.

C. The Senegal River Basin Water Charter

During the 1990s, local farmers and fisherfolk of the Senegal river
started to contest the top-down river management approach of OMVS.*
Jaabé So and Adrian Adams led protests against the OMVS.? Jaabé So
was a former seaman who returned to his country in 1973 and organized
farming groups in most of the riverside villages.® Adrian Adams was an
American anthropologist and writer who became the eloquent voice of
the local people in their protests against OMVS.® She depicted the situa-
tion in Senegal River basin as a tragedy in the making, stating “[olne
may recall the protagonists at the close of the first act: State bureaucra-

_cies triumphantly in the ascendant, with donors (and attendant compa-
nies) discreetly at their side; the people of the Valley a silent chorus; and
dam critics, like Cassandra, warning in vain.”®

76." Pearce, supra note 56.

77. Id.; AM. Séne, 8. Bonin, & O. Soubeyran, Watershed Regulation and Local Action:
Analysis of the Senegal River Watershed Management by a Regional Organisation and Public Par-
ticipation, 4 Hydrology and Earth System Science Discussion, 1917 (2007).
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In 1992, a group of farmers and pastoralists associations issued a
manifesto which, among other things, asked the administrative
authorities:

In cooperation with peasant farmers’ organizations, to regu-
late the artificial flood in such a way as to favor flood-reces-
sion “farming and the “reproduction ‘of River fish. . . In
cooperation with peasant farmers’ organizations, to evolve a
land grant-and development policy that gives priority, first to
the present and future needs of River inhabitants, then to the
present and future needs of the inhabitants of the rest of Sene-
gal, and which takes into account all possibilities for develop-
ing the land, not just irrigation.””

Initially, the protesters were not heard and eventually attacked in the
press by the authorities when they continued their protests in the follow-
ing years.* Towards 1997, however, things changed. In that year, OMVS
created the Environment Impact Mitigation and Monitoring Program
(Programme  d’Atténuation et de Suivi des Impacts sur I’Environment,
PASIE).¥ PASIE received financing from the World Bank, the African
Development Bank, France, and Canada.® One of its six subprograms
was the Monitoring, Coordination and Communication Program. It was
through this specific program that NGOs and local populations were
given a voice in the management of the Senegal River. It appears believe
the donors convinced OMVS to give a voice to the NGOs and local popu-
lation.” Local populations found their voice through two coordination
committees: the Local Coordination Comimittees (CLC), and the National
Coordination Committee (CNC).* The CLC consisted of local communi-
ties, associations and professional cooperatives, representatives of the as-
sociations of young persons and women, NGOs, and representatives of
administrative authority.”® The CNC consisted of concerned ministries,
professional organizations, NGOs and the representatives of the CLCs.”
Both the CNCs and CLCs meet before the general meeting of the Perma-
nent Water Commission (Commission des Eaux, CPE), an advisory com-
mittee of OMVS.#?
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The local protests led lawyers from Mali and Senegal to write the
Senegal Water Charter.”? The three states approved this charter in May,
2002 (Charte des Eaux du Fleuve Sénégal).** By that time, Senegal and Mali
had become electoral democracies, whereas Guinea and Mauritania re-
mained ruled by one party. The charter sought to allocate water
equitability among the different sectors—principally agriculture, fishing,
navigation, and power production—to protect the environment, and to
enhance public participation.”The charter contained a unique provision
intended to protect locals against competing water demands:

The guiding principles of any distribution of the River’s'water
will guarantee to the populations of the riparian States the full
enjoyment of the resource, with respect for the safety of the
people and the works, as well as the basic human right to
clean water, in the perspective of sustainable development.®

The charter is partly due to the work of the international commu-
nity as it is based on several international declarations. Among the gen-
eral principles in these declarations is the principle of public
participation demonstrated by: Principle 10 of the Declaration of Rio on
Environment and Development (1992);” Principle 6 of the Aarhus Con-
vention (1998);” and Principle 24 of the Convention on the Law of the
Non-Navigational Uses of International Watercourses (1997).” By incor-
porating these progressive principles of law, the Water Charter has be-
come a leading example of cross-border integrated water management.

On top of PASIE and the Water Charter, the international commu-
nity further supported the OMVS reforms. Under the leadership of the
World Bank, a new river basin project was started with a major contribu-
tion from the Global Environment Facility (GEF)." The project aimed at
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institutional capacity building, data and knowledge management (in-
cluding monitoring), strategic planning, carrying out pilots, and the en-
hancement of public participation and awareness.'” The GEF project
built upon, and further supported, the CLCs functioning.” At first
glance the Water Charter thus enhanced public participation.

D. Lack of Public Participation

In practice, public participation still remains a concern.'® This is
partly an institutional problem. First, all members of the Council of Min-
isters are appointed by their governments, and are not accountable to an
electorate.’® Second, the Water Charter confirms that decisions of the
Council of Ministers are not subject to review. Third, local groups are
only represented in advisory bodies as observers, and only have the
right to be informed and to issue their opinion on programs already de-
veloped and applied by permanent bodies. This form of participation is
very restricted. In the specific case of the CPE, the authors conclude that
it favors big users over small users in the allocation of water and keeps
local organizations away from decision-making in water management.'”

There are a few more obstacles for participation. First, there is no
detailed plan for the implementation of the Water Charter. Second, local
populations lack sufficient education, information, and training to par-
ticipate.'® For example, farmers are not informed about the quantities of
water expected to fall, the periods of rainfall, and artificial flood. Farmers
are then confronted with sudden and unpredictable floods that devastate
seeding.'”
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Yet, as the OMVS concluded in a detailed analysis of the CLCs,
the CLCs (within the GEF framework) have become a permanent struc-
ture and an “undeniable potential for mobilizing and coordinating the
monitoring of environmental activities and for carrying out projects
within an atmosphere of sharing and participation with the popula-
tion.”'® It was in this atmosphere that IUCN stepped into the basin with
WANL

IV. THE WATER AND NATURE INITIATIVE (WANI

The TUCN Water and Nature Initiative (WANI) is an TUCN effort
to bring sustainable IWRM into practice. This section describes the strat-
egies that this program has used and how effective these strategies were
in the Senegal River Basin. For the Senegal River basin two strategies
have been employed: Dialogue and Policy Framing.'”

A. Dialogue

In the Senegal River Basin, the Dialogue strategy brought together
communities, NGOs, OMVS, academia, and research institutions to de-
~velop a common understanding on stakes and participation strategies.

No such efforts had been made since the trans-boundary cooperation be-
gan in the early 1960s. The dialogue started in 2005 with three series of
knowledge sharing workshops, first between research institutions in
Mali, Mauritania, Sénegal and Guinea; second between civil society orga-
nizations; and third with OMVS Local Coordination Committees (CLC,
see above)." A follow-up regional conference was organized with scien-
tists from universities and research institutions in Mali, Mauritania, Se-
negal and Guinea.™ This conference was held on April 16-17, 2007 in
Dakar, Senegal.' During the conference, OMVS and the scientific com-
munity prepared a Memorandum of Understanding.'® It included areas
of interventions and suggestions on how to develop collaboration.
Next, strategies were developed for an integrative study of the basin and
an environmental education program to learn about trans-boundary in-
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terdependencies."”® Universities and research institutions that were pre-
viously unaware of what the other was doing at any given time benefited
from the IUCN initiative. :

Local communities and NGOs were also included in the Dia-
logue."® ITUCN helped local communities express their voice and organ-
ize themselves. Moreover, scientific knowledge and collaboration were
used to prevent manipulation of the Dialogue."” IUCN started with high
ambitions to achieve its goal: it organized the Dialogue within OMVS
institutional structure. There was, however, a potential pitfall in this
strategy: decisions within OMVS are completely state-controlled and
made by unanimity.'® Individual states were therefore in a position to
block people’s informed proposals within OMVS, For this reason IUCN
also applied another strategy to make the Dialogue less informal: Policy
Framing,.

B. Policy Framing

Policy Framing is a strategy aimed at creating a concept, plan, or
system for establishing national water policies. In the Senegal River Ba-
sin, this strategy aimed at implementing the 2002 Water Charter. This
charter was based on several international declarations regarding public
participation in IWRM." Initially the charter turned out to be a paper
tiger because of the centralized decision-making process within OMVS.
It was established in a top-down manner and initially unknown to the
local communities, NGOs, civil society groups, scientists, business peo-
ple, and even OMVS workers.”® To inform them, IUCN organized work-
shops in each state, both at national and community level. The ITUCN
also empowered the CLCs." As explained above, the CLCs form the in-
stitutional framework for dialogue among stakeholders and with gov-
ernment. In theory they have a very important and wide-ranging
responsibility in natural resource and community development; in prac-
tice their role was limited.'”” As part of the Policy Framing strategy,
IUCN endeavored to improve this situation by establishing action plans
for the twenty-eight CLCs throughout the basin. These action plans de-
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scribed ‘practical measures to:implement the principles of the Water
Charter in practice and were formally approved by OMVS.

Despite the recent efforts of the IUCN the program still must
overcome more than thirty years of top-down approach of OMVS with
little room for public participation. This has led to a strained relationship
between OMVS and stakeholders, and local populations.'® On the one
hand, by encouraging public participation locals are able to claim their
rights in IWNRM. However, this is often not tolerable because the power-
ful elites are usually quick to stress the risk of instability that would gen-
erate if the local people claimed their rights.'* For this reason, OMVS
only wants to work together with “responsible and accountable” people
from civil society; they don’t want protesters at their door.'®

On the other hand, the IUCN has had a positive effect on the rela-
tionship between OMVS and local populations.”® TUCN encouraged
stakeholders to share information, and helped communities and stake-
holders to articulate their vision on the management of the water re-
sources in the basin. As a result, OMVS began to recognize its
weaknesses in addressing concerns of the riverside residents, and started
improving its working methods. A recent example is the interview with
OMVS representatives on public television. This was unique for an or-
ganization that usually works behind closed doors. All in all, the Water
Charter helped the OMVS to draw closer to the public.

V. DISCUSSION

This final section discusses the role of IUCN in the legal reform of
IWRM in the Senegal River basin and the functioning of government in
the riparian states. Lessons are drawn for water management reforms in
other countries.

A. Promoting Legal Reform in IWRM

The Senegal River case study shows a river basin which has been
regarded for several decades by the international water lawmakers as a
reference for innovation and development of advanced regulatory
frameworks for riparian states. Since the first convention, the Bamako
Convention in 1963, there have been top legal instruments that incorpo-
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rate the latest tools and principles available.’¥ The most recent example
is the 2002 Water Charter that is specifically based upon IWRM princi-
ples. Yet, in practice there is a clear contradiction between the text of the
innovative legal instruments, and the commitment for implementation
from the national and river authorities. This is not a surprise if we recall
the differences between the countries in the basin with respect to institu-
tional capacities, strength of the civil society, and the degree of participa-
tion in water management. Such a situation cannot be changed easily
with simple assistance programs—Ilike INRM—from outside. Neverthe-
less, the Water Charter has been a vehicle for people to express their
voice, to organize themselves and to articulate their vision on the man-
agement of the water resources towards OMVS,

Opver the last few years there has been a virtual explosion of litera-
ture on international governance and law formation that arise from the
activities and agreements of private actors, rather than from state con-
trolled law-making in the form of treaty or custom.'” This literature indi-
cates effective legal reform can only become operative if it is inserted
into a ‘double fold’ process (Figure 2). This process starts with tradi-

Figure 2. The double-fold process in law making.

tional top-down methods of drafting and passing laws—including trea-
ties and conventions—and are complemented by private citizen
initiatives at a local level, which can be understood as a bottom-up ap-
proach to law-making. In theory, this double fold process results in bet-
ter implementation of a given framework—in this case IWRM—on the
ground. The Senegal River case study showed that IWRM principles are

127. Christiana Ochoa, The Relationship of Participatory Democracy to Participatory Law
Formation, 15 Inp. J. Groear Lecar Stup., 5, 8 (2008)
128. Ochoa, supra note 127, at 8.
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not being delivered on the ground. This is due to an inadequate incorpo-
ration of substantive legal frameworks that is lacking sense and appro-
priation at the community and individual level.

Figure 2. The double-fold process in law making.

(Diagram provided by author).

One of the problems with the rule of law is the high rate of non-
compliance, which can assumedly only be tackled at high enforcement
costs. The double fold process of legal reform is now generally consid-
ered a preferred alternative because it enhances citizenship as explained
below. However, since there are no general recipes for delivering a legal
reform process, it is unclear whether the starting point should be the
general framework or the bottom-up approach. In the Senegal River Ba-
sin this is not a problem because the legal framework—i.e. the 2002
Water Charter—is already in place and IWRM has become part of the
national legal systems of all the signatory parties.

Ideally, the individuals of the society acknowledge and benefit
from the legal instruments that are there for social development. At the
same time, in a nonlinear process, the notions and local practices have
already been taken into consideration when drafting the legal
frameworks that will govern the people’s activities. Citizenship compli-
ance is enhanced because some of their behaviors have been incorpo-
rated into the norm. The norm formalizes, and at the same time
enhances, those conducts which decision makers consider more benefi-
cial for society. Ideally, citizens are encouraged to participate in the deci-
sion making process. Coherence in drafting transnational legal
frameworks, national and local implementation, and citizen participation
is crucial for an adequate and efficient application and implementation
of legal frameworks.

Water management in the Senegal River Basin is far removed
from this ideal situation. The process of implementing national and local
norms that comply with international obligations has just begun. What
does this mean for the NGOs like IUCN that are involved in water man-
agement? Donors often consider INRM as something that can be quickly
created by funding NGOs and training them in the techniques of lobby-
ing the government, administering funds, and reporting to donors. The
reality, however, is more subtle. Because it is needed to invest in long-
term cooperation and trust, IUCN’s real impact has been on the ground,
creating new spaces for communication between the elites and local peo-
ple. Because of the political nature of the organization their lobbying
work has been very cautious, thereby also gaining the favor of the ruling
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elite. If this can contribute to the strengthening of the voices of the com-
munities for respecting the rule of law in their respective countries, that
alone would be a huge victory—not only for the people but also for the
State.

B. Looking Beyond IWRM to the Role of the State

The level of development and the political stability of a country
depends on access to water. Water scarcity, internal conflicts linked to
water usage, floods or epidemics are factors that could undermine the
power and legitimacy of states. States should also protect their popula-
tion against threats from population growth or climate change, by de-
signing and developing policies, strategies and legislation related to the
sustainable management of water. The latter co-exists with the states ob-
jective of maintaining the foundations and the structures of power.

An unportant step to guarantee the access to water, at the interna-
tional level, is Resolution 10967 of the United Nations General Assembly.
This Resolution recognized the access to safe and clean water as a human
right. Senegal and Mali voted in favor of this Resolution while Guinea
and Mauritania where absent during the deliberation. Senegal and Mali
now have the international obligation to promote, protect and fulfill the
right to access water in the trans-boundary basin. This obligation poses a
challenge and an opportunity for Senegal and Mali: the effectiveness of
the implementation of the right to water implies that the government
and power elites grant to the general population a minimum of access to
water in enough quantity -and quality to assure their. living standards.
States are playing a dangerous card here because guaranteeing the
human right to water empowers stakeholders and strengthens political
structures. However, if those minimum standards are not respected, the
state might be in jeopardy through rising levels of conflict, considering
the irreplaceable nature of water.
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